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PREFACE.
The Territory of Dakota is one of a few remnants of that vast public
domain, the title of which was acquired by the United States through the
celebrated Louisiana Purchase. Though not a part of the territory north
west of the Ohio which was organized under the provisions of the ordi
nance of 1787, it has been at times under a common organization with a
part of that territory, and the benign provisions of that historic enact
ment have practically been applied to its government and law.
Ont of this domain the great western and northwestern states of Mis
souri, Kansas, Nebraska, Iowa and Minnesota have been organized, be
sides other more remote states and several divisions which, like Dakota,
remain territories. During their existence as territories, the boundaries
and extent of these dMsloijis.- ha.ve be^ij'. subject to frequent and marked
changes, and new nainfee have app'eare'd and old ones have disappeared
or become permanent -fn? siates formed out of a part, rendering, until
recently, the political geography' of .the territories more like the figures
in the kaleidoscope. Octlie^miips-Joi forty years ago, this was noted as
the Mandan Region or the M'andah Territory. It became once a part of
the Michigan Territory, and afterwards the Territory of Wisconsin in
cluded all of that present state, of Iowa and Minnesota, and of Dakota
as far west as the Missouri river. After the organization of Wisconsin
and Iowa as states, Minnesota while a territory, embraced besides its
present area, all that portion of Dakota east of the Missouri river; and
the boundaries of Nebraska Territory from 1854 to 1861 included that por
tion lying west of the Missouri river.
The admission of Minnesota as a state, in May, 1858, left all the
country west of its diminished boundaries and of Northwest Iowa along
the Big Sioux river to the Missouri river on the west, not included in any
organization, and occupied by the Indians. This part was with propriety
and by common consent designated by the name of Dakota, from the
great associated tribe of Indians, known in their own language and
among themselves as Dakotas, and recognizing the French word "Sioux"
only when learned by long communication with the whites. The first ces
sion of lands within Dakota was made in 1858 by treaty with a band of
the Dakota tribe called in their language, Iancton or Yankton, and with
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laws of this territory," and for that purpose the act gave the commission
" authority to add to or take from the laws now (then) in force, whatever
may be necessary to make a perfect and complete code of laws for this
territory." The commission was further authorized to employ a secretary
to assist them. In pursuance of this law, His Excellency John L. Pen
nington, governor of the territory, commissioned the following gentlemen,
viz: The Honorable P. C. Shannon, chief justice of the supreme court of
the territory, The Honorable Geanville G. Bennett, associate justice of
the supreme court, and the Honorable Baetlett Teipp.
This commission organized in January, 1876, by the election of Hon.
P. C. Shannon, as chairman, and the unanimous choice of Gen. Wm. II. H.
Beadle, as secretary. Besides the great study each one had previously
given to the whole subject, or various parts of it, the separate or joint
labors of these commissioners continued from time to time throughout
the year 1876, and during the session of the legislative assembly, begin
ning January 9th, and closing February 17th, 1877, and until the last
hour thereof.
Besides his labors as secretary of the commission, Gen. W. H. H.
Beadle was also a member of the house of representatives, aud therein
served as chairman of the judiciary committee, which had original charge
of all the several bills comprising the codes.
The Revised Codes, as now enacted and printed, save a very few and
unimportant blemishes, are believed to embrace the best results of legis
lation in this country, and also to express the weight of the latest and
most enlightened judicial learning and judgment. In them the territory,
or the future state, has an invaluable public heritage which should be
changed only with intelligent conservatism and the general integrity of
which should be preserved with conscientious fidelity.
G. H. H.

THE ORGANIC UV.
The following iucludes all those sections of Title XXIII, Revised Statutes
of the United States, upon the Territories, which refer to Dakota:
Sec. 1900. All that part of the territory of the United States included
within the following limits, namely: Commencing at a point in the main
channel of the Red River of the North, where the forty-ninth degree of
north latitude crosses the same; thence up the main channel of the same,
and along the boundary of the state of Minnesota to Big Stone Lake;
thence along the boundary line of the state of Minnesota to the Iowa
line; thence along the boundary line of the state of Iowa to the point of
intersection between the Big Sioux and Missouri rivers; thence up the
Missouri river, and along the boundary line of the state of Nebraska to
the mouth of the Niobrara or Running Water river; thence following up
the same, in the middle of the main channel thereof, to the mouth of the
Keha Paha, or Turtle Hill River, thence up that river to the forty-third
parallel of north latitude; thence due west to the twenty-seventh meridian
of longitude west from Washington; thence due north on that meridian
to the forty-ninth degree of north latitude; thence east along the fortyninth degree of north latitude to the place of beginning, is organized into
a temporary government by the name of the Territory of Dakota.
Sec. 1839. Nothing in this title shall be construed to impair the rights
of person or propert}- pertaining to the Indians in any territory, so long
as such rights remain unextinguished by treaty between the United States
and such Indians, or to include any territory which, by treaty with any
Indian tribe, is not, without the consent of such tribe, embraced within
the territorial limits or jurisdiction of any state or territory; but all such
territory shall be excepted out of the boundaries and constitute no part
of any territory now or hereafter organized until such tribe signifies its
assent to the president to be embraced within a particular Territory.
Sec 1840. Nor shall anything in this title be construed to affect the
authority of the United States to make any regulations respecting the In
dians of any territory, their lands, property or rights, by treaty, law, or
otherwise, in the same manner as might be made if no temporary govern
ment existed, or is hereafter established in any such territory.
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Sec 1841. The executive power of each territory shall be vested in a
governor, who shall hold his office for four years, and until his successor
is appointed and qualified, unless sooner removed by the president. He
6hall reside in the territory for which he is appointed, and shall be com
mander in chief of the militia thereof. He may grant pardons and re
prieves, and remit fines and forfeitures for offenses against the laws of the
territory for which he is appointed, and respites for offenses against the
laws of the United States, till the decision of the president can be made
known thereon. He shall commission all officers who are appointed under
the laws of such territory, and shall take care that the laws thereof be
faithfully executed.
Sec 1842. Every bill which has passed the legislative assembly of any
territory shall, before it becomes a law, be presented to the governor. If
he approve, he shall sign it, but if not, he shall return it, with his objec
tions, to that house in which it originated, and that house shall enter the
objections at large on its journal, and proceed to reconsider it. If, after
such reconsideration, two-thirds of that house agree to pass the bill, it
shall be sent, together with the objections, to the other house, by which it
shall likewise be reconsidered; and, if approved by two-thirds of that
house, it shall become a law. But in all such cases the votes of both
houses shall be determined by yeas and nays, and the names of the per
sons voting for or against the bill shall be entered upon the journal of
each house. If any bill is not returned by the governor within three days,
Sundays excluded, after it has been presented to him, the same shall be a
law, in like manner as if he had signed it, unless the legislative assembly,
by adjournment sine die, prevent its return, in which case it shall not be
a law.
Sec. 1843. There shall be appointed a secretary for each territory, who
shall reside within the territory for which he is appointed, and shall hold
his office for four years, and until his successor is appointed and quali
fied, unless sooner removed by the president. In case of the death, re
moval, resignation, or absence of the governor from the territory, the sec
retary shall execute all the powers and perform all the duties of governor
during such vacancy or absence, or until another governor is appointed
and qualified.
Sec. 1844. The secretary shall record and preserve all the laws and pro
ceedings of the legislative assembly, and all the acts and proceedings of
the governor in the executive department; he shall transmit one copy of
the laws and journals of the legislative assembly, within thirty days af
ter the end of each session thereof, to the president, and two copies of the
laws, within like time, to the president of the senate, and to the speaker
of the house of representatives, for the use of congress. He shall trans
mit one copy of the executive proceedings and official correspondence
semi-annually, on the first day of January and July in each year, to the
president. He shall prepare the acts passed by the legislative assembly
for publication, and furnish a copy thereof to the public printer of the
territory, within ten days after the passage of each act.
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Sec. 1845. From and after the first day of July, eighteen hundred and
seventy-three, the annual salaries of the governors of the several territo
ries shall be three thousand five hundred dollars, and the salaries of the
secretaries shall be two thousand five hundred dollars each.
Sec. 1840. The legislative power in each territory shall be vested in the
governor and a legislative assembly. The legislative assembly shall con
sist of a council and house of representatives. The members of both
branches of the legislative assembly shall have the qualifications of voters
as herein prescribed. They shall be chosen for the term of two years, and
the se'ssions of the respective legislative assemblies shall be biennial.
Each legislative assembly shall fix by law the day of the commencement
of its regular sessions. The members of the council and house of repre
sentatives shall reside in the district or county for which they are respec
tively elected.
Sec 1922. The council of Dakota shall consist of nine members, which
may be increased to thirteen, and the house of representatives of thirteen
members, which may be increased to twenty-six.
Sec. 1847. Previous to the first election for members of the legislative
assembly of a territory in which congress may hereafter provide a tempo
rary government, the governor shall cause a census of the inhabitants and
qualified voters of the several counties and districts of the territory to be
taken by such persons and in such mode as he may designate and ap
point, and the persons so appointed shall receive a reasonable compensa
tion for their services. And the first election shall be held at such time
and places, and be conducted in such manner, both as to the persons who
superintend such election and the returns thereof, as the governor may
direct, and he shall, at the same time, declare the number of members of
the council and house of representatives to which each of the counties and
districts is entitled under the act providing such temporary government
for the particular territory. The persons having the highest number of
legal votes in each of the districts for members of the council shall be de
clared by the governor to be duly elected to the council, and the persons
having the highest number of legal votes for the house of representatives
shall be declared by the governor to be duly elected members of that
house, but in case two or more persons voted for have an equal number
of votes, and in case a vacancy otherwise occurs in either branch of the
legislative assembly the governor shall order a new election, and the per
sons thus elected to the legislative assembly shall meet at such place and
on such day as the governor Appoints.
Sec 1848. After such first election, however, the time, place and man
ner of holding elections by the people in any newly created territory, as
well as of holding all such elections in territories now organized, shall be
prescribed by the laws of each territory.
Sec. 1S49. The apportionment of representation which the governor is
authorized to make by section 1847, in the case of a territory hereafter
erected by congress, shall be as nearly equal as practicable among the
several districts and counties for such first election of the council and
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house of representatives, giving to each section of the territory repre
sentation in the ratio of its population, except Indians not taxed, and
thereafter in such new territory, as well as in all territories now organized,
the legislative assemblies respectively may re-adjust and apportion the
representation to the two houses thereof, among the several counties and
districts, in such manner, from time to time, as they deem just and proper,
but the members of either house, as authorized by law, shall not be in
creased.
Seo. 1851. The legislative power of every territory shall extend to all
rightful subjects of legislation not inconsistent with the constitution and
laws of the United States. But no law shall be passed interfering with
the primary disposal of the soil; no tax shall be imposed upon the prop
erty of the United States, nor shall the lands or other property of non
residents be taxed higher than the lands or other property of residents.
Sec. 1925. In addition to the restrictions upon the legislative power of
the territories, contained in the preceding chapter, section eighteen hun
dred and fifty-one, the legislative assemblies of Colorado, Dakota and
Wyoming shall not pass any law impairing the rights of private prop
erty, nor make any discrimination in taxing different kinds of property;
but all property, subject to taxation, shall be taxed in proportion to its
value.
Sec 1852. The sessions of the legislative assemblies of the several ter
ritories of the United States shall be limited to forty days duration.
Sec. 1853. The members of each branch of the several territorial legis
latures shall receive a compensation of six dollars per day during the
sessions herein provided for, and they shall receive such mileage as now
provided by law: Provided, That the president of the council and the
speaker of the house of representatives shall each receive a compensation
of ten dollars per day.
Sec. 1942. The members of the legislative assemblies of New Mexico,
Utah, Washington, Colorado, Dakota, Arizona and Wyoming Territories
shall each receive three dollars for every twenty miles' travel in going to
and returning from the sessions of their respective bodies, estimated
according to the nearest usually traveled route.
Sec. 1854. No member of the legislative assembly of any territory now
organized shall hold or be appointed to any office which has been created,
or the salary or emoluments of which have been increased while he was
a member, during the term for which he was elected, and for one year
after the expiration of such term; but this restriction shall not be appli
cable to members of the first legislative assembly in any territory hereafter
organized; and no person holding a commission or appointment under
the United States, except postmasters, shall be a member of the legislative
assembly, or shall hold any office under the government of any territory.
The exception of postmasters shall not apply in the territory of Wash
ington.
Sec. 1855. No law of any territorial legislature shall be made or en
forced by which the governor or secretary of a territory, or the members
or officers of any territorial legislature are paid any compensation other
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than that provided by the laws of the United States.
Sec. 1856. Justices of the peace and all general officers of the militia
in the several territories shall be elected by the people in such manner as
the respective legislatures may provide by law.
Sec. 1857. All township, district and county officers, except justices of
the peace and general officers of the militia, shall be appointed or elected
in such manner as may be provided by the governor and legislative as
sembly of each territory; and all other officers not herein otherwise pro
vided for, the governor shall nominate, and by and with the advice and
consent of the legislative council of each territory, shall appoint; but, in
the first instance, where a new territory is hereafter created by congress,
the governor alone may appoint all the officers referred to in this and the
preceding section, and assign them to their respective townships, districts,
and counties, and the officers so appointed shall hold their offices until
the end of the first session of the legislative assembly.
Sec 1S58. In any of the territories, whenever a vacancy happens from
resignation or death, during the recess of the legislative council, in any
office which, under the organic act of any territory, is to be filled by ap
pointment of the governor, by and with the advice and consent of the
council, the governor shall fill such vacancy by granting a commission,
which shall expire at the end of the next session of the legislative council.
Sec 1S59. Every male citizen above the age of twenty-one, including
persons who have legally declared their intention to become citizens, in
any territory hereafter organized, and who are actual residents of such
territory at the time of the organization thereof, shall be entitled to vote
at the first election in such territory, and to hold any office therein; sub
ject, nevertheless, to the limitations specified in the next section.
Sec. 1860. At all subsequent elections, however, in any territory here
after organized by congress, as well as at all elections in territories
already organized, the qualifications of voters and of holding office shall
be such as may be prescribed by the legislative assembly of each terri
tory; subject, nevertheless, to the following restrictions on the power of
the legislative assembly, namely:
First. The right of suffrage and of holding office shall be exercised
only by citizens of the United States above the age of twenty-one years,
and by those above that age who have declared on oath, before a compe
tent court of record, their intention to become such, and have taken an
oath to support the constitution and government of the United States.
Second. There shall be no denial of the elective franchise or of holding
office to a citizen on account of race, color or previous condition of ser
vitude.
Third. No officer, soldier, seaman, mariner or other person in the army
or navy, or attached to troops in the service of the United States, shall be
allowed to vote in any territory, by reason of being on service therein,
nnless such territory is, and has been for the period of six months, his
permanent domicile.
Fourth. No person belonging to the army or navy shall be elected to,
orhoM any civil office or appointment in any territory.
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\Frofn Chapter 'd'H'd—Second Session,A5tk Congress—Afproved yune 19,1878.]
That from and after the adjournment of the next session of the several
Territorial Legislatures the council of each of the Territories of the United
States shall not exceed twelve members and the House of Representatives
of each shall not exceed twenty-four members, and the members of each
branch of the said several legislatures shall receive a compensation of
four dollars per day each during the sessions provided by law, and shall
receive such mileage as the law provides; and the President of the Council
and the Speaker of the House of Representatives shall each receive six
dollars per day for the same time. And the several Legislatures at their
next sessions are directed to divide their respective Territories into as
many council and representative districts as they desire, which districts
shall be as nearly equal as practicable taking into consideration popula
tion, except " Indians not taxed "; Provided, the number of council dis
tricts shall not exceed twelve, and the representative districts shall not
exceed twenty-four in any one of said Territories, and all parts of sec
tions eighteen hundred and forty-seven, eighteen hundred and forty-nine,
eighteen hundred and liftj^-three, and nineteen hundred and twenty-two
of the Revised Statutes of the United States in conilict with the provisions
herein are repealed.
That the subordinate officers of each branch of said Territorial legisla
tures shall consist of one chief clerk, who shall receive a compensation of
six dollars per day; one enrolling and engrossing clerk, at five dollars
per day; sergeant-at-arms and doorkeeper, at five dollars per day; one
messenger and watchman, at four dollars per day each; and one chaplain,
at one dollar and fifty cents per day. Said sums shall be paid only dur
ing the sessions of said legislatures; and no greater number of officers or
charges per diem shall be paid or. allowed by the United States to any
Territory. And section eighteen hundred and sixty-one of the Revised
Statutes is hereby repealed, and this substituted in lieu thereof: Provided,
That for the'performance of all official duties imposed by the Territorial
legislatures, and not provided for in the organic act, the secretaries of the
Territories respectively shall be allowed such fees as may be fixed by the
Territorial legislatures.
And in no case shall the expenditure for public
printing in any of the Territories exceed the sum of two thousand five
hundred dollars for any one year.
Sec. 1918. The legislative assemblies of New Mexico, Washington,
Colorado, Dakota, Arizona, and Wyoming Territories may assign the
judges appointed for such Territories, respectively, to the several judicial
districts thereof, in such manner as each legislative assembly deems
proper and convenient.
Sec. 1919. The legislative assemblies of Colorado, Dakota, and Wyo
ming Territories may fix or alter the times and places of holding the
district courts for such Territories, respectively, in such manner as such
legislative assembly deems proper and convenient.
Sec. 1862. Every territory shall have the right to send a delegate to
the house of representatives of the United States, to serve during each con
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gress, who shall be elected by the voters in the territory qualified to elect
members of the legislative assembly thereof. The person having the
greatest number of votes shall be declared by the governor duly elected,
and a certificate shall be given accordingly. Every such delegate shall
have a seat in the house of representatives, with the right of debating,
but not of voting.
Sec. 1863. The first election of a delegate in any territory for which a
•temporary government is hereafter provided by congress shall be held at
the time and places, and in the manner the governor of such territory may
direct, after at least sixty days' notice, to be given by proclamation; but
at all subsequent elections therein, as well as at all elections for a delegate
in organized territories, such time, places and manner of holding the elec
tion sball be prescribed by the law of each territory.
Skc. 18C4. The supreme court of every territory shall consist of a chief
justice and two associate justices, any two of whom shall constitute a
quorum, and they shall hold their offices for four years, and until their
successors are appointed and qualified. They shall hold a term annually
at the seat of government of the territory for which they are respectively
appointed.
Sec. 1865. . Every territory shall be divided into three judicial districts;
and a district court shall be held in each district of the territory by one
of the justices of the supreme court, at such time and place as may be
prescribed by law; and each judge, after assignment, shall reside in the
district to which he is assigned.
Sec. 1SG6. The jurisdiction, both appellate and original, of the courts
provided for in section 1807 and 1908, shall be limited by law.
Sec 1867. No justices of the peace in any territory shall have jurisdic
tion of any case in which the title to land, or the boundary thereof, in
anywise comes in question.
Sec. 1926. Justices of the peace, in the territories of New Mexico, Utah,
Washington, Dakota, Idaho, Montana and Wyoming shall not have juris
diction of any matter in controversy where the debt or sum claimed ex
ceeds one hundred dollars.
Sec. 1868. The supreme court and the district courts, respectively, of
every territory, shall possess chancery, as well as common law juris
diction.
Sec. 1907. The judicial power in New Mexico, Utah, Washington,
Colorado, Dakota, Idaho, Montana, and Wyoming, shall be vested in a
supreme court, district courts, probate courts, and in justices of the
peace.
Sec 1869. Writs of error, bills of exception, and appeals shall be al
lowed, in all cases, from the final decisions of the district courts to the
supreme court of all the territories, respectively, under such regulations as
may be prescribed by law; but in no case removed to the supreme court
shall trial by jury be allowed in that court.
Sec 1909. Writs of error and appeals from the final decisions of the
supreme court of either of the Territories of New Mexico, Utah, Colo
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rado, Dakota, Arizona, Idaho, Montana, and Wyoming, shall be allowed
to the Supreme Court of the United States, in the same manner and under
the same regulations as from the circuit courts of the United States,
where the value of the property or the amount in controversy, to be
ascertained by the oath of either party, or of other competent witnesses,
exceeds one thousand dollars, except that a writ of error or appeal shall
be allowed to the Supreme Court of the United States from the decision
of the supreme courts created by this Title, or of any judge thereof, or of
the district courts created by this Title, or of any judge thereof, up'on
writs of habeas corpus involving the question of personal freedom.
Sec. 1910. Each of the district courts in the Territories mentioned in
the preceding section shall have and exercise the same jurisdiction, in all
cases arising under the Constitution and laws of the United States, as is
vested in the circuit and district courts of the United States; and the first
six days of every term of the respective district courts, or so much thereof
as is necessary, shall be appropriated to the trial of causes arising under
Buch Constitution and laws; but writs of error and appeals in all such
cases may be had to the supreme court of each Territory, as in other
cases.
Sec. 1870. The supreme court of each territory shall appoint its own
clerk, who shall hold his office at the pleasure of the court for which he
is appointed.
Sec. 1871. Each judge of the supreme court of the respective territories
shall designate and appoint one person as clerk of the district over which
he presides, where one is not already appointed, and shall designate and
retain but one such clerk where more than one is already appointed, and
only such district clerk shEll be entitled to a compensation from the United
States.
Sec. 1872. Every district clerk shall be also the register in chancery,
and shall reside and keep his office at the place where the court is held.
Sec 1873. Temporarily, and until otherwise provided by law, the gov
ernor of every territory which may be hereafter established shall define,
by proclamation, the judicial districts of such territory, and assign the
judges appointed for such territory to the several districts as well as fix
the times and places for holding courts in the respective counties or subdi
visions of each judicial district.
Sec 1874. The judges of the supreme court of each territory are au
thorized to hold court within their respective districts, in the counties
wherein, by the laws of the territory, courts have been or may be estab
lished, for the purpose of hearingand determining all matters and causes,
except those in which the United States is a party; but the expense of
holding such courts shall be paid by the territory, or by the counties in
which the courts are held, and the United States shall in no case be charge
able therewith.
Sec 1875. There shall be appointed in each territory a person learned
in the law, to act as attorney for the United States. He shall continue in
office for four years, and until his successor is appointed and qualified,
unless sooner removed by the president.

The Organic Law.

xv

Sec. 1876. There shall be appointed a marshal for each territory. He
shall execute all process issuing from the territorial courts when exer
cising their jurisdiction as circuit and district courts of the United States.
He shall have the power and perform the duties, and be subject to the
regulations and penalties, imposed by law on the marshals for the several
judicial districts of the United States. He shall hold his office for four
years, and until his successor is appointed and qualified, unless sooner
removed by the president.
Sec. 1877. The governor, secretary, chief justice and associate justices,
attorney and marshal, of every territory, shall be nominated, and by and
with the advice and consent of the senate, appointed by the president.
Sec. 1878. The governor and secretary for each territory shall, before
they act as such, respectively take an oath before the district judge, or some
justice of the peace in the limits of the territory for which they are ap
pointed, duly authorized to administer oaths by the laws in force therein,
or before the chief justice or some associate justice of the supreme court
of the United States, to support the constitution of the United States and
faithfully to discharge the duties of their respective offices; and such oaths
shall be certified by the person before whom the same are taken; and such
certificates shall be received and recorded by the secretary among the ex
ecutive proceedings; and the chief justice and associate justices, and all
other civil officers appointed for any territory, before they act as such,
shall take a like oath before the governor or secretary, or some judge or
justice of the peace of the territory, who may be duly commissioned and
qualified, and such oath shall be certified and transmitted by the person
taking the same to the secretary, to be by him recorded as above directed;
bnt after the first qualification of the officers herein specified in the case
of a new territory, as well as in all organized territories, the like oath
shall be taken, certified and recorded in such manner and form as may be
prescribed by the law of each territory.
Sec. 1879. The annual salary of the chief justice and associate justices
of all the territories now organized, shall be three thousand dollars each.
Sec. 1880. The salary of the attorney of the United States for each ter
ritory shall be at the rate of two hundred and fifty dollars annually.
Sec. 1881. The salary of the marshal of the United States for each ter
ritory shall be at the rate of two hundred dollars a year.
Sec. 1882. The salaries provided for in this title, to be paid to the gov
ernor, secretary, chief justices and associate justices, district attorney,
and marshal of the several territories, shall be paid quarter-yearly at the
treasury of the United States.
• Sec. 1935. There shall be appropriated annually, one thousand dollars,
to be expended by the respective governors, to defray the contingent ex
penses of New Mexico, Utah, Colorado, Dakota, Arizona, Idaho, Mon
tana and Wyoming, including the salary of the clerk in the executive de
partments of those territories.
Sec. 1883. The fees and costs to be allowed to the United States attor
neys and marshals, to the clerks of the supreme and district courts, and
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to jurors, witnesses, commissioners, and printers, in the territories of the
United States shall be the same for similar services by such persons as
prescribed in chapter 16, title* "The Judiciary," and no other compensa
tion shall be taxed or allowed.
Sec. 1884. When any officer of a territory is absent therefrom, and
from the duties of his office, no salary shall be paid him during the year
in which such absence occurs, unless good cause therefor be shown to the
president, who shall officially certify his opinion of such cause to the
proper accounting officer of the treasury, to be filed in his office.
Sec. 1885. The legislative assembly of every territory hereafter organ
ized shall hold its first session at such time and place iu the territory as
the governor thereof shall appoint and direct; and at the first session of
the legislative assembly, or as soon thereafter as it may be deemed expe
dient, the governor and legislative assembly shall proceed to locate and
establish the seat of government for the territory at such place as they
may think proper; but such place shall thereafter be subject to be changed
by the governor and legislative assembly.
Sec. 1880. All accounts for disbursements in the territories of the
United States, of money appropriated by congress for the support of gov
ernment therein, shall be settled and adjusted at the treasury depart
ment; and no act, resolution, or order of the legislature of any territory,
directing the expenditure of the sum, shall be deemed a sufficient authority
for such disbursement, but sufficient vouchers and proof for the same shall
be required by the accounting officers of the treasury. No payment shall
be made or allowed, unless the secretary of the treasury has estimated
therefor and the object been approved by congress. No session of the
legislature of a territory shall be held until the appropriation for its ex
penses has been made.
Sec. 1887. Hereafter no expense for printing, exceeding four thousand
dollars, including printing laws, journals, bills, and necessary printing
of the same nature, shall be incurred for any session of the legislature of
any of the territories.
Sec 1939. There shall be appropriated respective!}7, for the territories
of New Mexico, Utah, Colorado, Dakota, Arizona and Wyoming, annu
ally, a sufficient sum, to be expended by the secretary of each territory
herein named, upon an estimate to be made by the secretary of the trea
sury, to defray the expenses of the legislative assembly and other inci
dental expenses; and the secretary of each territory above specified shall,
annually, account to the secretary of the treasury for the manner in which
such sum has been expended.
Sec. 1888. No legislative assembly of a territory shall, in any instance
or under any pretext, exceed the amount appropriated by congress for its
annual expenses.
Sec. 1889. The legislative assemblies of the several territories shall
not grant private charterd or especial privileges, but they may, by general
incorporation acts, permit persons to associate themselves together as
bodies corporate for mining, manufacturing, and other industrial pur
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suits, or the construction or operation of railroads, wagon roads, irriga
ting ditches, and the colonization and improvement of lands in connec
tion therewith, or for colleges, seminaries, churches, libraries, or any
benevolent, charitable or scientific association.
Sec. 1890. No corporation or association for. religious or charitable
purposes shall acquire or hold real estate in any territory, during the
existence of the territorial government, of a greater value than fifty
thousand dollars; and all real estate acquired or held by such corpora
tion or association contrary hereto, shall be forfeited and escheat to the
United States; but existing vested rights in real estate shall not be im
paired by the provisions of this section.
Sec. 1891. The constitution and all laws of the United States which are
not locally inapplicable, shall have the same force and effect within all
the organized territories, and in every territory hereafter organized as
elsewhere within the United States.
Sec. 1892. Any penitentiary which has been, or may hereafter be,
erected by the United States in an organized territory shall, when the
same is ready for the reception of convicts, be placed under the care and
control of the marshal of the United States for the territory or district in
which such penitentiary is situated; except as otherwise provided in the
case of the penitentiaries in Montana, Idaho, Wyoming, and Colorado.
Sec. 1893. The attorney general of the United States shall prescribe
all needfal rules and regulations for the government of such penitentiary,
and the marshal having charge thereof shall cause them to be duly and
faithfully executed and obeyed, and the reasonable compensation of the
marshal and of his deputies for their services under such regulations shall
be fixed by the attorney general.
Sec. 1894. The compensation, as well as the expense incident to the
subsistence and employment of offenders against the laws of the United
States, who have been, or may hereafter be, sentenced to imprisonment in
such penitentiary, shall be chargeable on, and payable out of, the fund
for defraying the expenses of suits in which the United States are con
cerned, and of prosecutions for offenses committed against the United
States; but nothing herein shall be construed to increase the maximum
compensation now allowed by law to those officers.
Sec. 1895. Any person convicted by a court of competent jurisdiction
in a territory, for a violation of the laws thereof, and sentenced to im
prisonment, may, at the cost of such territory, on such terms and condi
tions as may be prescribed by such rules and regulations, be received,
subsisted and employed in such penitentiary during the term of his im
prisonment, in the same manner as if he had been convicted of an offense
against the laws of the United States.
Sec. 1946. Sections numbered 16 and 36 in each township in the terri
tories of New Mexico, Utah, Colorado, Dakota, Arizona, Idaho, Montana
and Wyoming shall be reserved for the purpose of being applied to
schools in the several territories herein named, and in the states and terri
tories hereafter to be erected out of the same.

CONSTITUTION OF THE UNITED STATES.

We, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquility, provide for the
common defense, promote the general welfare, and secure the blessinga
of liberty to ourselves and our posterity, do ordain and establish this
constitution for the United States of America.
ARTICLE I.
Section 1 . All legislative powers herein granted shall be vested in a
congress of the United. States, which shall consist of a senate and house
of representatives.
Section 2. The house of representatives shall be composed of mem
bers chosen every second year by the people of the several states, and
the electors in each state shall have the qualifications requisite for electors
of the most numerous branch of the state legislature.
No person shall be a representative who shall not have attained to the
age of twenty-five years, and been seven years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that state in
which he shall be chosen.
Representatives and direct taxes shall be apportioned among the sev
eral states which may be included within this union according to their
respective numbers, which shall be determined by adding to the whole
number of free persons, including those bound to service for a term of
years, and excluding Indians not taxed, three-fifths of all other persons.
The actual enumeration shall be made within three years after the first
meeting of the congress of the United States, and within every subsequent
term often years, in such manner as they shall by law direct. The num
ber of representatives shall not exceed one for every thirty thousand, but
each state shall have at least one representative, and until such enumera
tion shall be made, the state of New Hampshire shall be entitled to choose
three, Massachusetts eight, Rhode Island and Providence Plantations one,
Connecticut five, New York six, New Jersey four, Pennsylvania eight,

Constitution of the United States.

xix

Delaware one, Maryland six, Virginia ten, North Carolina live, South.
Carolina five, and Georgia three.
When vacancies happen in the representation from any state, the execn- *
tive authority thereof shall issue writs of election to till such vacancies.
The house of representatives shall choose their speaker and other offi
cers, and shall have the sole power of impeachment.
Section 3. The senate of the United States shall be composed of two
senators from each state, chosen by the legislature thereof, for six years,
and each senator shall have one vote.
Immediately after they shall be assembled in consequence of the first
election, they shall be divided as equally as may be into three classes.
The seats of the senators of the first class shall be vacated at the expira
tion of the second year; of the second class, at the expiration of the
fourth year; and of the third class, at the expiration of the sixth year, so
that one-third may be chosen every second year; and if vacancies happen
by resignation or otherwise, during the recess of the legislature of any
state, the executive thereof may make temporary appointments until the
next meeting of the legislature, which shall then fill such vacancies.
No person shall be a senator who shall not have attained to the age of
thirty years, and been nine years a citizen of the United States, and whoshall not, when elected, be an inhabitant of that state for which he shall
be chosen;
The vice-president of the United States shall be president of the senate,
but shall have no vote, unless they shall be equally divided.
The senate shall choose their other officers, and also a president pro
tempore in the absence of the vice-president, or when he shall exercise the
office of president of the United States.
The senate shall have the sole power to try all impeachments. When
sitting for that purpose, they shall be on oath or affirmation. When the
president of the United States is tried, the chief justice shall preside, and
no person shall be convicted without the concurrence of two-thirds of the
members present.
Judgment in cases of impeachment shall not extend further than to re
moval from office, and disqualification to hold and enjoy any office of
honor, trust or profit under the United States; but the party convicted
shall nevertheless be liable and subject to indictment, trial, judgment and
punishment according to law.
Section 4. The times, places and manner of holding elections for sen
ators and representatives, shall be prescribed in each state by the legisla
ture thereof; but the congress may at any time by law make or alter suchi
regulations, except as to the places of choosing senators.
The congress shall assemble at least once in every year, and such meet
ing shall be on the first Monday in December, unless they shall by law
appoint a different day.
Section 5. Each house shall be the judge of the elections, returns and
qualifications of its own members, and a majority of each shall consti
tute a quorum to do business; but a smaller number may adjourn from
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day to day, and may be authorized to compel the attendance of absent
members, in such manner, and under such penalties as each house may
provide.
Each house may determine the rules of its proceedings, punish its
members for disorderly behavior, and, with the concurrence of two-thirds,
expel the member.
Each house shall keep a journal of its proceedings, and from time to
• time publish the same, excepting such parts as may in their judgment
require secrecy; and the yeas and nays of the members of either house on
any question shall, at the desire of one-fifth of those present, be entered
on the journal.
Neither house, during the session of congress, shall, without the con
sent of the other, adjourn for more than three days, nor to any other place
than that in which the two houses shall be sitting.
Section 6. The senators and representatives shall receive a compensa
tion for their services, to be ascertained by law, and paid out of the
treasury of the United States. They shall in all cases, except treason,
felony and breach of the peace, be privileged from arrest during their at
tendance at the session of their respective houses, and in going to and re
turning from the same; and for any speech or debate in either house, they
shall not be questioned in any other place.
No senator or representative shall, during the time for which he was
elected, be appointed to any civil office under the authority of the United
States, which shall have been created, or the emoluments whereof shall
have been increased during such time; and no person holding any office
under the United States, shall be a member of either house during his
continuance in office.
Section 7. All bills for raising revenue shall originate in the house of
representatives, but the senate may propose or concur with amendments
as on other bills.
Every bill which shall have passed the house of representatives and the
senate, shall, before it become a law, be presented to the president of the
United States; if he approve, he shall sign it, but if not, he shall return
it, with his objections, to that house in which it shall have originated,
who shall enter the objections at large on their journal, and proceed to
reconsider it. If, after such reconsideration, two-thirds of that house
shall agree to pass the bill, it shall be sent, together with the objections,
to the other house, by which it shall likewise be reconsidered, and if ap
proved by two-thirds of that house, it shall become a law. But in all
such cases the votes of both houses shall be determined by yeas and nays,
and the names of the persons voting for and against the bill shall be en
tered on the journal of each house respectively. If any bill shall not be
returned by the president within ten days (Sundays excepted) after it shall
have been presented to him, the same shall be a law, in like manner as
if he had signed it, unless the congress, by their adjournment, prevent its
return, in which case it shall not be a law.
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Every order, resolution, or vote to which the concurrence of the senate
and house of representatives may be necessary (except on a question of
adjournment) shall be presented to the president of the United States, and
before the same shall take effect, shall be approved by him, or being dis
approved by him, shall be repassed by two-thirds of the senate and house
of representatives, according to the rules and limitations prescribed in
the case of a bill.
Section S. The congress shall have power:
To lay and collect taxes, duties, imposts and excises, to pay the debts
and provide for the common defense aud general welfare of the United
States; but all duties, imposts and excises shall be uniform throughout
the United States.
To borrow money on the credit of the United States.
To regulate commerce with foreign nations, and among the several
states, and with the Indian tribes.
To establish an uniform rule for naturalization, and uniform laws on
the subject of bankruptcies throughout the United States.
To coin money, regulate the value thereof, and of foreign coin, and fix
the standard of weights and measures.
To provide for the punishment of counterfeiting the securities and cur
rent coin of the United States.
To establish postoffices and post roads.
To promote the progress of science and useful arts, by securing for lim
ited times to authors and inventors the exclusive right to their respective
writings and discoveries.
To constitute tribunals inferior to the supreme court.
'
To define and punish piracies and felonies committed on the high seas,
and offenses against the law of nations.
To declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water.
To raise and support armies, but no appropriation of money to that
nse shall be for a longer term than two years.
To provide and maintain a navy.
To make rules for the government and regulation of the land and naval
forces.
To provide for calling forth the militia to execute the laws of the Union,
suppress insurrections, and repel invasions.
To provide for organizing, arming, and disciplining the militia, and for
governing such part of them as may be employed in the service of the
United States, reserving to the states respectively the appointment of the
officers, and the authority of training the militia, according to the discip
line prescribed by congress.
To exercise exclusive legislation, in all cases whatsoever, over such dis
trict (not exceeding ten miles square) as may, by cession of particular
states, and the acceptance of congress, become the seat of government of
the United States, and to exercise like authority over all places purchased
by the consent of the legislature of the state in which the same shall be,
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for the erection of forts, magazines, arsenals, dock-yards, and other need
ful buildings; and
To make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by this con
stitution in the government of the United States, or in any department or
officer thereof.
Section 9. The migration or importation of such persons as any of
the states now existing shall think proper to admit, shall not be prohib
ited by the congress prior to the year one thousand eight hundred and
eight, but a tax or duty may beimposed on such importation, not exceed
ing ten dollars for each person.
The privilege of the writ of habeas corpus shall not be suspended, un
less when in cases of rebellion or invasion the public safety may require
it.
No bill of attainder or ex post facto law shall be passed.
No capitation or other direct tax shall be laid, unless in proportion to
the census or enumeration hereinbefore directed to be taken.
No tax or duty shall be laid on articles exported from any state.
No preference shall be given by any regulation of commerce or revenue
to the ports of one state over those of another; nor shall vessels bound
to, or from, one state, be obliged to enter, clear, or pay duties in another.
No money shall be drawn from the treasury but in consequence of ap
propriations made by law; and a regular statement and account of the
receipts and expenditures of all public money shall be published from
time to time.
No title of nobility shall be granted by the United States; and no per
son holding any office of profit or trust under them, shall, without the
consent of the congress, accept of any present, emolument, office or title,
of any kind whatever, from any king, prince or foreign state.
Section 10. No state shall enter into any treaty, alliance or confeder
ation; grant letters of marque and reprisal; coin money; emit bills of
credit; make any thing but gold and silver coin a tender in payment of
debts; pass any bill of attainder, ex post facto law, or law impairing the
obligation of contracts; or grant any title of nobility.
No state shall, without the consent of the congress, lay any imposts or
duties on imports or exports, except what may be absolutely necessary
for executing its inspection laws; and the net produce of all duties and
imposts, laid by any state on imports or exports, shall be for the use of
the treasury of the United States; and all such laws shall be subject to
the revision and control of the Congress.
No state shall, without the consent of congress, lay any duty on ton
nage, keep troops or ships of war in time of peace, enter into any agree
ment or compact with another state or with a foreign power, or engage
in war unless actually invaded, or in such imminent danger as will not
admit of delay.
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ARTICLE II.
Section 1. The executive power shall be vested in a President of the
United States of America. He shall hold his office during the term for
four years, and, together with the vice-president, chosen for the same
term, be elected as follows:Each state shall appoint, in such manner as the legislature thereof may
direct, a number of electors, equal to the whole number of senators and
representatives to which the state may be entitled in the congress; but no
senator or representative, or person holding an office of trust or profit
nnder the United States, shall be appointed an elector.
The electors shall meet in their respective states, and vote by ballot for
two persons, of whom one at least shall not be an inhabitant of the same
state with themselves. And they shall make a list of all the persons voted
for, and of the number of votes for each; which list they shall sign and
certify, and transmit sealed to the seat of the government of the United
States, directed to the president of the senate. The president of the sen
ate shall, in the presence of the senate and house of representatives, open
all the certificates, and the votes shall then be counted. The person hav
ing the greatest number of votes shall be the president, if such number
be a majority of the whole number of electors appointed; and if there be
more than one who have such majority, and have an equal .number of
votes, then the house of representatives shall immediately choose by bal
lot one of them for president; and if no person have a majority, then
from the five highest on the list the said house shall in like manner choose
the president. But in choosing the president, the votes shall be taken by
states, the representation from each state having one vote; a quorum for
this purpose shall consist of a member or members from two-thirds of the
states, and a majority of all the states shall be necessary to a choice. In
every case, after the choice of the president, the person having the greatest
number of votes of the electors shall be the vice-president. But if there
still remain two or more who have equal votes, the senate shall choose
from them by ballot the vice-president.*
The congress may determine the time of choosing the electors, and the
day on which they shall give their votes; which day shall be the 6ame
throughout the United States.
No person except a natural-born citizen, or a citizen of the United
States at the time of the adoption of this constitution, shall be eligible to
the office of president; neither shall any person be eligible to that office
who shall not have attained to the age of thirty-five years, and been four
teen years a resident within the United States.
In case of the removal of the president from office, or of his death, re
signation, or inability to discharge the powers and duties of the said
office, the same shall devolve on the vice-president, and the congress may
by law provide for the case of removal, death, resignation, or inability,
both of the president and vice-president, declaring what officer shall then
This clause of the Constitution has been amended. Seo twelfth article of the amendments.
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act as president, and such officer shall act accordingly, until the disability
be removed, or a president shall be elected.
The president shall, at stated times, receive for his services a compen
sation, which shall neither be increased nor diminished during the period
for which he shall have been elected, and he shall not receive within that
period any other emolument from the United States, or any of them.
Before he enter on the execution of his office, he shall take the follow
ing oath or affirmation:
I do solemnly swear (or affirm) that I will faithfully execute the office of President of the United States, and
will, to the hest of my ability, preserve, protect, and defend the Constitution of the United States.

Section 2. The president shall be commander-in-chief of the army and
navy of the United States, and of the militia of the several stages when
called into the actual service of the United States; he may require the
opinion, in writing, of the principal officer in each of the executive de
partments, upon any subject relating to the duties of their respective
offices, and he shall have power to grant reprieves and pardons for
offenses against the United States, except in cases of impeachment.
He shall have power, by and with the advice and consent of the senate,
to make treaties, provided two-thirds of the senators present concur; and
he shall nominate and, by and with the advice and consent of the senate,
shall appoint ambassadors, other public ministers and consuls, judges of
the supreme court, and all other officers of the United States whose ap
pointments are not herein otherwise provided for, and which shall be es
tablished by law; but the congress may by law vest the appointment of
such inferior officers as they think proper in the president alone, in the
courts of law, or in the heads of departments.
The president shall have power to fill up all vacancies that may happen
during the recess of the senate, by granting commissions that shall ex
pire at the end of their next session.
Section 3. He shall from time to time give to the congress information
of the state of the union, and recommend to their consideration such
measures as he shall judge necessary and expedient; he may, on extraor
dinary occasions, convene both houses, or either of them, and in case of
disagreement between them, with respect to the time of adjournment, he
may adjourn them to such time as he shall think proper; he shall receive
ambassadors and other public ministers; he shall take care that the laws
be faithfully executed, and shall commission all the officers of the United
States.
Section 4. The President. Vice-President, and all civil officers of the
United States, shall be removed from office on impeachment for, and con
viction of, treason, bribery, or other high crimes and misdemeanors.
ARTICLE III.
Section 1. The judicial power of the United States shall be vested in
one supreme court, and in such inferior courts as the congress may from
time to time ordain and establish. The judges, both of the supreme and
inferior courts, shall hold their offices during good behavior, and shall,

Constitution of tiik United States.

xxv

at stated times, receive for their services a compensation, which shall not
be diminished during their continnance in office.
Section 2. The judicial power shall extend to all cases, in law and
equity, arising under this constitution, the laws of the United States, and
treaties made, or which shall be made, under their authority; to all cases
affecting ambassadors, other public ministers, and consuls; to all cases
of admiialty and maritime jurisdiction; to controversies to which the
United States shall be a party; to controversies between two or more
states; between a state and citizens of another state; between citizens of
different states; between citizens of the same state claiming lands under
grants of different states, and between a state, or the citizens thereof, and
foreign states, citizens, or subjects.
In all cases affecting ambassadors, other public ministers and consuls,
and those in which a state shall be a party, the supreme court shall have
original jurisdiction. In all other cases before mentioned, the supreme
court shall have appellate jurisdiction, both as to law and fact, with such
exceptions, and under such regulations as the congress shall make.
The trial of all crimes, except in cases of impeachment, shall be by
jury; and such trial shall be held in the state where the said crime shall
have been committed; but when uot committed within any state, the trial
shall be at such place or places as the congress may by law have directed.
Section 3. Treason against the United States, shall consist only in
levying war against them, or in adhering to their enemies, giving them
aid and comfort. No person shall be convicted of treason unless on the
testimony of two witnesses to the same overt act, or on confession in
open court.
The congress shall have power to declare the punishment of treason,
but no attainder of treason shall work corruption of blood, or forfeiture
except during the life of the person attainted.
ARTICLE IV.
Section 1. Full faith and credit shall be given in each state to the
public acts, records, and judicial proceedings of every other state. And
the congress may by general laws prescribe the manner in which such
acts, records and proceedings shall be proved, and the effect thereof.
Section 2. The citizens of each state shall be entitled to all privileges
and immunities of citizens in the several states.
A person charged in any state with treason, felony, or other crime, who
shall flee from justice, and be found in another state, shall, on demand of
the executive authority of the state from which he fled, be delivered up, to
be removed to the state having jurisdiction of the crime.
No person held to service or labor in one state under the laws thereof,
escaping into another, shall, in consequence of any law or regulation
therein, be discharged from such service or labor, but shall be delivered
up on claim of the party to whom such service or labor may be due.
Section 3. New states may be admitted by the congress into this union ;
but no new state shall be formed or erected within the jurisdiction of any

xxvi

Constitution of the United States.

other state; nor any state be formed by the junction of two or more
states, or parts of states, without the consent of the legislatures of the
states concerned as well as of the congress.
The congress shall have power to dispose of and make all needful rules
and regulations respecting the territory or other property belonging to
the United States; and nothing in this constitution shall be so construed
as to prejudice any claims of the United States, or of any particular
state.
Section 4. The United States shall guarantee to every state in the
union a republican form of government, and shall protect each of them
against invasion, and on application of the legislature, or of the execu
tive (when the legislature cannot be convened), agairfst domestic violence.
ARTICLE V.
The congress, whenever two-thirds of both houses shall deem it neces
sary, shall propose amendments to this constitution, or, on the applica
tion of the legislatures of two-thirds of the several states, shall call a
convention for proposing amendments, which, in either case, shall be valid
to all intents and purposes, as part of this constitution, when ratified by
the legislatures of three-fourths of the several states, or by conventions
in three-fourths thereof, as the one or the other mode of ratification may
be proposed by the congress: Provided, That no amendment which may
be made prior to the year one thousand eight hundred and eight shall in
any manner affect the first and fourth clauses in the ninth section of the
first article; and that no state, without its consent, shall be deprived of
its equal suffrage in the senate.
ARTICLE VI.
All debts contracted and engagements entered into, before the adoption
of this constitution, shall be as valid against the United States under this
constitution, as under the confederation.
This constitution, and the laws of the United States which shall be
made in pursuance thereof, and all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the
land; and the judges in every state shall be bound thereby, any thing in
the constitution or laws of any state to the contrary notwithstanding.
The senators and representatives before mentioned, and the members
of the several state legislatures, and all executive and judicial officers,
both of the United States and of the several states, shall be bound by
oath or affirmation, to support this constitution; but no religious test
shall ever be required as a qualification to any office or public trust under
the United States.
ARTICLE VII.
The ratification of the conventions of nine states shall be sufficient for
the establishment of this constitution between the states so ratifying the
same.
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Done in convention by the unanimous consent of the states present, the
seventeenth day of September, in the year of our Lord one thousand seven
. hundred and eighty-seven, and of the independence of the United States
of America the twelfth. In witness whereof we have hereunto subscribed
our names.
GEO. WASHINGTON,
President and Deputyfrom Virginia.
NEW HAMPSHIRE.
John Langdon,

Nicholas Gilman.

MASSACHUSETTS.
Nathaniel Goeiiam, .
Rufus King.
CONNECTICUT.
Wm. Sam'l Johnson,

Roger Sherman.
NEW YORK.

Alexander Hamilton,
NEW JERSEY.
Wil. Livingston,
Wm. Paterson,

B. Franklin,
Robt. Morris,
Thos. Fitzsimons,
James Wilson,

David Brearly.
Jona Dayton.

•

PENNSYLVANIA.
Thomas Mifflin.
Geo. Clymer.
Jared Ingersol'l.
Gouv. Morris.
DELAWARE.

Geo. Read,
John Dickinson,
Jaco. Broom,

Gunning Bedford, Jun'r.
Richard Bassett.
MARYLAND.

James M'Henry,
Danl. Carroll,

Dan. of St. Thos. Jenifer.
VIRGINIA.

John Blair,

James Madison, Jr.
NORTH CAROLINA.

Wm. Blocnt,
He. Williamson,

Ricii'd Dobbs Spaight.
SOUTH CAROLINA.

J. Rutledge,
Charles Pinckney,

Charles Cotesworth Pinckney.
Pierce Butler.
GEORGIA.

William Few,
Attest:

Abr. Baldwin.
WILLIAM JACKSON, Secretary.

ARTICLES

IN

ADDITION

AND

AMENDMENTS TO THE CONSTITUTION,
PEOPOSED BY CONGRESS, AND RATIFIED BY THE LEGISLATURES OF THE SEVERAL
STATES, PURSUANT TO ARTICLE V OF THE ORIGINAL CONSTITUTION.

ARTICLE L
Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble and to
petition the government for a redress of grievances.
ARTICLE II.
A well regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed.
ARTICLE III.
No soldier shall, in time of peace, be quartered in any house without
the consent of the owner, nor in time of war but in a manner to be pre
scribed by law.
ARTICLE IV.
The right of the people to be secure in their persons, houses, papers
and effects, against unreasonable searches and seizures, shall not be vio
lated; and no warrants shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.
ARTICLE V.
No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except in
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cases arising in the land or naval forces, or in the militia when in actual
service, in time of war or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled, in any criminal case, to be a witness against himself, nor
be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use without just compensation.
ARTICLE VI.
In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial by an impartial jury of the state and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in his favor; and to
have the assistance of counsel for his defence.
ARTICLE VII.
In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved; and no fact,
tried by a jury, shall be otherwise re-examined in any court of the United
States than according to the rules of the common law!
ARTICLE VIII.
Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.
ARTICLE IX.
The enumeration, in the constitution, of certain rights, shall not be con
strued to deny or disparage others retained by the people.
ARTICLE X.
The powers not delegated to the United States by the constitution, nor
prohibited by it to the states, are reserved to the states respectively, or to
the people.
ARTICLE XL
The judicial power of the United States shall not be construed to extend
to any suit in law or equity, commenced or prosecuted against one of
the United States by citizens of another state, or by citizens or subjects
of any foreign state.
ARTICLE XII.
The electors shall meet in their respective states, and vote by ballot for
president and vice-president, one of whom, at least, shall not be an in
habitant of the same state with themselves. They shall name in their
ballots the person voted for as president, and in distinct ballots the
person voted for as vice-president; and they shall make distinct lists of
all persons voted for as president, and of all persons voted for as vicepresident, and of the number of votes for each; which lists they shall
sign and certify, and transmit sealed to the seat*of the government of the
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United States, directed to the president of the senate. The president of
the senate shall, in the presence of the senate and house of representa
tives, open all the certificates, and the votes shall then be counted. The
person having the greatest number of votes for president, shall be the
president, if such number be a majority of the whole number of electors
appointed; and if no person have such majority, then from the persons
having the highest numbers, not exceeding three, on the list of those
voted for as president, the house of representatives shall choose imme
diately, by ballot, the president. But in choosing the president, the
votes shall be taken by states, the representation from each state having
one vote; a quorum for this purpose shall consist of a member or mem
bers from two-thirds of the states, and a majority of all the states shall
be necessary to a choice. And if the house of representatives shall not
choose a president whenever the right of choice shall devolve upon them,
before the fourth day of March next following, then the vice-president
shall act as president, as in the case of the death or other constitutional
disability of the president.
The person having the greatest number of votes as vice-president shall
be the vice-president, if such number be a majority of the whole number
of electors appointed; and if no person have a majority, then from the
two highest numbers on the list the senate shall choose the vice-president.
A quorum for the purpose shall consist of two-thirds of the whole num
ber of senators, ;md a majority of the whole number shall be necessary
to a choice. But no person constitutionally ineligible to the office of
president shall be eligible to that of vice-president of the United States.
ARTICLE XIII.
Section 1. Neither slavery nor involuntary servitude, except as a pun
ishment of crime, whereof the party shall have been duly convicted, shall
exist within the United States, or any place subject to their jurisdiction.
Section 2. Congress shall have power to enforce this article by appro
priate legislation.
ARTICLE XIV.
Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States, and
of the state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States, nor shall any state deprive any person of life, liberty or property,
without due process of law, nor deny to any person within its jurisdiction
the equal protection of the laws.
Section 2. Representatives shall be apportioned among the several
states according to their respective numbers^ counting the whole number
of persons in each state, excluding Indians not taxed. But when the
right to vote at any election for the choice of electors for president and
vice-president of the United States, representatives in congress, the execu
tive and judicial officers of a state, or the members of the legislature
thereof, is denied to any of the male inhabitants of such state, being
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"twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion or other crime, the basis
of representation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of male
citizens twenty-one years of age in such state.
Section 3. No person shall be a senator or representative in congress,
or elector of president and vice-president, or hold any office, civil or mili
tary, under the United States, or under any state, who, having previously
taken an oath as a member of congress, or as an officer of the United
States, or as a member of any state legislature, or as an executive or ju
dicial officer of any state, to support the constitution of the United States,
shall have engaged in insurrection or rebellion against the same, or given
aid or comfort to the enemies thereof. But congress may, by a vote of
two-thirds of each house, remove such disability.
Section 4. The validity of the public debt of the United States, au
thorized by law, including debts incurred for payment of pensions and
bounties for services in suppressing insurrection or rebellion, shall not
be questioned. But neither the United States nor any state shall assume
or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States, or any claim for the loss or emancipation of
any slave; but all such debts, obligations, and claims, shall be held ille
gal and void.
Section 5. The congress shall have power to enforce, by appropriate
legislation, the provisions of this article.
ARTICLE XV.
Section 1. The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any state on account of
race, color or previous condition of servitude.
Section 2. The congress shall have power to enforce this article by
appropriate legislation.

(foety-thied CONGBESS.

SESS. II.

PAGE 33S.)

CHAPTER 120.
AN ACT to declare the true intent and meaning of the twentieth section of an act pabsed by the
legislature of the Territory of Dakota, passed January fourteenth, eighteen hundred and seventyfive, entitled "An act tnaking the conveyance of homesteads not valid unless the wife joins in
the conveyance."

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the twentieth section of the
act named in the title shall not be construed as an absolute repeal of
chapter thirty-seven of the laws of Dakota, approved May twelfth, eight
een hundred and sixty-two, but only as repealing so much of said chap
ter thirty-seven as is inconsistent with the first named act, and no other
effect shall be given to said twentieth section.
Approved, March 2, 1875.

(FOETY- FIFTH CONGRESS.

SESS. III.

PAGE 473.)

CHAPTER 194.
AN ACT providing for an additional associate justice of the supreme court of the Territory of
Dakota.

Be it enacted by tlie Senate and Ifotise of Representatives of the United
Slates of America in Congress assembled, That hereafter the supreme court
of the Territory of Dakota, shall consist of a chief justice and three asso
ciate justices, any three of whom shall constitute a quorum.
Sec. 2. It shall be the duty of the President to appoint an additional
associate justice of said supreme court, in manner now provided by law,
who shall hold his office for the term of four years and until his successor
is appointed and qualified.
Sxc. 3. The said Territory shall be divided into four judicial districts,
and a district court shall be held in each district by one of the justices of
the supreme court, at such time and place as may be prescribed by law;
each judge, after assignment, shall reside in the district to which he is
assigned.
Sec. 4. Until changed by the legislative assembly of said Territory,
the fourth district of said Territory shall consist of the following counties,
to-wit: Clay, Union, Lincoln, Minnehaha, Moody, Brookings, Duel, Grant,
Codington, Lake, Wood, Hamlin, Clark, Greeley, Stone, Turner, and McCook, and the Sisseton and Wahpeton Indian reservation. And the
second district shall consist of the remainder of the Territory which now
constitutes said second district, as defined by the statutes of said Terri
tory.
Sec. 5. Temporarily, and- until otherwise provided by law, the addi
tional associate justice to be appointed under this act is hereby assigned
to said fourth district, and the times and places as now fixed by the
statntes of said Territory for holding court therein shall remain until
changed by law.
Skc G. The district court of said fourth judicial district shall have no
jurisdiction to try, hear, or determine any matter or cause wherein the
United States is a party, and no United States grand or petit jury shall
be summoned in said court; but said fourth district is hereby attached to
and made a part of the second judicial district for the purpose of hearing
and determining all matters and causes arising within said fourth district
in which the United States is a party.
Approved, March 3, 1S79.

CLERKS' FEES.
[The following is section 828 of the revised statutes cf the United States, and the law referred to
in section 4, page 164, as governing the fees of clerks of the district courts:]

For issuing and entering every process, commission, summons, capias,
execution, warrant, attachment, or other writ, except a writ of venire, or
a summons or subpoena for a witness, one dollar.
For issuing a writ of summons or subpoena, twenty-five cents.
For filing and entering every declaration, plea, or other paper, ten
cents.
For administering an oath or affirmation, except to a juror, ten cents.
For taking an acknowledgment, twenty-five cents.
For taking and certifying depositions to file, twenty cents for each folio
of one hundred words.
For a copy of such deposition furnished to a party on request, ten cents
a folio.
For entering any return, rule, order, continuance, judgment, decree, or
recognizance, or drawing any bond, or making any record, certificate, re
turn, or report, for each folio, fifteen cents.
For a copy of an entry or record, or of any paper on file, for each folio,
ten cents.
For making dockets and indexes, issuing venire, taxing costs, and all
other services, on the trial or argument of a cause where issue is joined
and testimony given, three dollars.
For making dockets and indexes, taxing costs, and all other services,
in a cause where issue is joined, but no testimony is given, two dollars.
For making dockets and indexes, taxing costs, and other services, in a
cause which is dismissed or discontinued, or where judgment or decree is
made or rendered without issue, one dollar.
For making dockets and taxing costs, in cases removed by writ of error
or appeal, one dollar.
For affixing the seal of the court to any instrument, when required,
twenty cents.
For every search for any particular mortgage, judgment, or other lien,
fifteen cents,
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For searching the records of the court for judgments, decrees, or other
instruments constituting a general lien on real estate, and certifying the
result of such search, fifteen cents for each person against whom such
search is required to be made.
For receiving, keeping, and paying out money, in pursuance of any
statute or order of court, one per centum on the amount so received, kept,
and paid.
For traveling from the office of the clerk, where he is required to reside,
to the place of holding any court required by law to be held, five cents a
mile for going and five cents for returning, and five dollars a day for his
attendance on the court while actually in session.
All books in the offices of the clerks of the circuit and district courts,
containing the docket or minute of the judgments, or decrees thereof, shall,
during office hours, be open to the inspection of any person desiring to
examine the same, without any fees or charge therefor.
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TERRITORY OF DAKOTA.
POLITICAL CODE.
CHAPTER L

Seat. of Government.
AN ACT to Establish a Political Code for the Territory of Dakota.

§ 1. Seat of government located at yankton.] Be it enacted by the
legi.slatice assembly of the territory of Dakota. The seat of government
is hereby located and established in the city of Yankton, in the county
of Yankton.

CHAPTER II.

Legislature.
S 1. Members elected biennially for term of two years.] The
members of both branches of the legislative assembly shall be elected
at the general election in 1H7H, and biennially thereafter, and shall hold
their respective offices for the term of two years.
§ 2. Sessions, when and where held.| The regular session of the
legislative assembly shall commence on the second Tuesday of Janu
ary, next ensuing the election of its members, and shall be held at the
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seat of government, unless the governor shall convene them at some
other place in times of pestilence or public danger.
§ 3. Privilege of members.] No member or officer of the council
or house of representatives, while in actual attendance upon the duties
of his office, shall be liable to arrest upon civil process.
§ 4. Punishment by each house for offenses.] Bach house may
punish, as a contempt, by imprisonment, a breach of its privileges, or
the privileges of its members; but only for one or more of the follow
ing offenses, to wit: I. Knowingly arresting a member or officer of
the house, or procuring such member or officer to be arrested, in viola
tion of his privileges from arrest. 2. That of disorderly conduct in
the immediate view of the house, and directly tendjng to interrupt its
proceedings. 3. That of refusing to attend to be examined as a witnass, either before the house, or a committee, or before any person
authorized to take testimony in legislative proceedings. 4. That of
giving or offering a bribe to- a member, or of attempting, by menace,
or other corrupt means or device, directly or indirectly, to control or
influence a member in giving his vote, or to prevent his giving the
same; but the term of imprisonment which such house may impose
for any contempt specified in this section, shall not extend beyond the
same session of the legislature.
§ 5. Contempt misdemeanor.] Every person who shall be guilty of
any contempt specified in the preceding section, shall, also, be deemed
guilty of a misdemeanor, and. on conviction thereof, shall be punished
by imprisonment not exceeding six months, or by fine not exceeding
five hundred dollars, or both such fine and imprisonment, at the dis
cretion of the court.
§ 6. Administering oath to members and officers.] The speaker
of the house of representatives, and the president of the council, the
governor, or any of the justices of the supreme court are authorized
to administer the oath of office to the members and officers of the
respective houses.
§ 7. Oath of Members.] The members shall be required to take
and subscribe the following oath:
You do solemnly swear that you will support the constitution of the United States and the
organic act of the Territory of Dakota, and that as a member of this house of representatives,
(or this council, as the case may be.) you will not propose or assent to any bill, vote, or reso
lution which shall a]fpear to you injurious to the people, nor do or consent to any act or thing
whatever that shall have a tendency to lessen or abridge their rights and privileges as declared
by the constitution of the United States, and the organic act of this Territory, but will, in all
things, conduct yourself as a faithful, honest representative and guardian of the people, accord
ing to the best of your judgment and abilities. So help you God.

§ 8. Committee may administer oath.] Any member of the council
or house of representatives, while acting as a committee of the house
of which he is a member, shall have authority to administer oaths to
such persons as shall be examined before the committee of which he
is a member.
§ 9. Contested seats. | In case the right of any person to a seat
in either house of the legislative assembly shall be contested, the right
of such person to a seat as aforesaid, shall be determined by the house
in which he claims such seat as a member; and each house shall, in all
cases, be the judge of the qualifications of its members.
§ 10. Officers of respective houses.] The officers of the respective
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houses shall consist of a president of the council, who must be a mem
ber of that body; a speaker of the house, who must be a member of
that body; and for each house one chief clerk, one assistant clerk, one
engrossing clerk, one enrolling clerk, one sergeant-at-arms, one door
keeper, one messenger, and one watchman.
§ 11. Officers elected viva voce- oath.] The said officers shall
be elected viva voce, by the members of each house respectively, at such
time, after the meeting of said house, as the members thereof shall
see proper, and shall be required to take and subscribe the same oath
as is provided for other civil officers; but neither house shall transact
any business other than the election or appointment of officers, until
said officers are elected or appointed pro tern., on motion.
§ 12. Chief clerks to keep journals, <&c] It shall be the duty of
the chief clerk of the council and chief clerk of the house of represen
tatives, to keep correct journals of the proceedings of their respective
houses; to have the custody of all records, accounts, and other papers
committed to them, and at the close of each session of the legislative
assembly, shall deposit for safe keeping, in the office of the secretary
of the territory, all books, bills, documents, resolutions, and papers in
the possession of the legislature, correctly labeled, folded and classified,
and, generally, to perform such duties as shall be assigned them by
their respective houses: Provided, The journals of the two houses need
not be deposited, as above provided, until the expiration of forty days
after the adjournment of the legislative assembly.
§ 13. Chief clerks to prepare and index journals, &c] It shall
be the duty of the chief clerk of the council and the chief clerk of the
house, at the close of each session, to prepare for the press and super
intend the publication of the journals of the proceedings of their
respective houses, and to affix an index thereto; and to transcribe into
a book kept for that purpose, the documents accompanying the message
of the governor, or by him sent to either house, other than those en
tered on the journal, or the documents reported to either branch of the
legislative assembly by any public officer of the territory, in pursuance
of lawT, for which service they shall be allowed such compensation as
the legislature shall from time to time determine; but in no event to
be less than their regular per diem, for the time actually employed in
performing said labor.
§ 14. Chief clerks to make roll of members.] It shall be the duty
of the said chief clerks, at the opening of every session of the legisla
tive assembly, to make a correct roll of the members of their houses,
respectively, to whom certificates of election have been issued by the
proper officers, which certificates shall be filed by said secretary and
chief clerk.
§ 15. Sessions called to order by chief clerks of last houses.]
In all cases, the said chief clerks, serving at the close of a session,
shall remain in office until the organization of the next regular session
of the legislature, and at twelve o clock, meridian, on the day appointed v
by law for the meeting of the legislative assembly, the said chief clerks,
or, in the absence of either, then some member or other person
appointed by the members present, shall call the members of their
respective houses so enrolled to order, when the members may proceed
to the election of the necessary officers. The term of office of all
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officers of the council and house of representatives shall expire with
the close of the session at which they were elected, except the chief
clerk of the council and the chief clerk of the house, for the purposes
herein designated.
§ 1(5. Compensation of officers how certified.] The compensa
tion prescribed by law for the officers of the council shall be certified
by the president thereof, and attested by the chief clerk; and the com
pensation that may be due to the officers of the house of representa
tives, shall be certified by the speaker thereof and attested by the chief
clerk, which said certificates, when made out as aforesaid, shall be
sufficient evidence to the secretary of the territory of each person's
claim.
§17. Either house may remove officers.] It shall be competent
at any time during a session of the legislative assembly, for either
house, by a vote of a majority, to remove from office, any of the offi
cers provided for in this chapter; but in case of the removal of any
officer by either house, his place shall be supplied by an election, viva
rorr; and in all elections under the provisions of this chapter for officers
of either house of the legislative assembly, it shall require a majority
of all the votes cast to determine a choice.

CH.APTKK III.

The Statutes.
§ 1. Secretary to procure printing of laws.] The secretary of
the territory shall procure the printing of one thousand copies of the
general laws, and five hundred of the memorials, private laws, and
resolutions, passed at each session of the legislative assembly, and
have the same separately bound, as follows: Of the general laws, five
hundred copies in law sheep ; two hundred and fifty copies in half
binding, with leather backs and corners; and the remaining two hund
red and fifty copies, and the memorials, private laws and resolutions,
in durable pamphlet form; and they shall all be prefaced by a table of
contents, and shall contain a full and correct index.
§ 2. Secretary to arrange and correct laws.] In arranging the
laws, memorials, and resolutions for publication, the secretary afore
said is hereby authorized to make such corrections in the orthog
raphy, grammatical 'construction, and punctuation of the same, as in
his judgment shall be deemed essential : Provided. That when any
words or clauses shall be inserted, the same shall be inclosed in
brackets.
§ 3. Distribution of laws. ) The secretary aforesaid is hereby
authorized to distribute the laws, after they shall have been printed
and bound, in the manner hereinafter specified.
§ 4. To whom and now distributed.] The following named officers
of this territory, and of the counties therein, and none others, shall be
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entitled to receive, without cost to the person holding such office, one
copy each of the hound volumes of laws enacted by the legislative
assembly of this territory, to wit: The chief justice of the supreme
court of the district of Dakota; each associate justice of said supreme
court ; each clerk of the district court ; the United States attorney
for the district of Dakota; the United States marshal for the district
of Dakota: each United States commissioner appointed by any judge
of this territory; the governor of the territory; the secretary of the
territory; the auditor; the treasurer; the superintendent of public
instruction; the superintendent of immigration: the librarian of the
historical society of Dakota territory; each district attorney; each
judge of the probate court; each sheriff; each register of deeds; each
county clerk ; each justice of the peace; each coroner; each county
superintendent of public schools; each assessor; each chairman of
the board of county commissioners; and one copy to each library asso
ciation organized for the benefit of the public in any county or town
in this territory; and one to each member of the legislative assembly
of the session of which he was a member.
§ 5. Copies to certain officers of united states.] ft is hereby
made the duty of the secretary of this territory, whenever any volumes
of the laws of' this territory shall come into his hands, to transmit to
each federal and territorial officer and United States commissioner,
clerks of the United States district and supreme court, and each dis
trict attorney, one volume of such laws, prepaying the postage thereon
if sent by mail ; and the said secretary shall state an account of his
disbursements for postage or carriage of such volumes so sent by him,
to the auditor of the territory, who is hereby authorized to audit the
same if, in his judgment, it be just and correct; and when so audited,
the treasurer of the territory is authorized to pay the same out of any
money in his hands not otherwise appropriated.
§6. County officers -how supplied.] The county clerks of the
several counties of this territory, shall, on the first Monday of Feb
ruary next succeeding the time when any session of the legislative
assembly shall be' held, make a requisition upon the secretary of
the territory for as many copies of the laws of said session as may be
required to supply one copy to each county, district, or township office
entitled to the same, and shall forward said requisition to said secre
tary, who shall thereupon, or as soon thereafter as he shall receive the
said volumes of laws, forward the number of copies called for by said
requisition, to said clerk, either by express, or in any other secure
manner, the charges of said carriage to be borne by the county receiv
ing such laws. The county clerk, upon receiving the laws, shall dis
tribute them to the several officers entitled by law to the same, taking,
in every instance, the official receipt of the officer to whom they are
delivered, said receipt to describe the date of the volume so delivered,
and to be thereafter filed in the office of said county clerk.
§ 7. Officers to deliver laws to successors.] That whenever any
person shall be elected to fill any of the county, town, or district offices
mentioned in section one of this act, it shall be such person's duty,
before taking possession of the said office, to procure from the county
clerk of their county a copy of the receipt filed with said clerk by the
outgoing officer for any volumes of the laws of this territory, which
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copy of said receipt the person so elected shall exhibit to his predeces
sor in office at the time when he shall assume the duties of his office,
and shall require from his predecessor all the volumes of laws which
he may have received, as shown by the receipt on tile with the county
clerk; and it shall be the duty of the said officer, after having received
from his predecessor the volumes of laws as heretofore specified, to make
out duplicate receipts of the same, one of said receipts to be given to
his predecessor in office, and the other to be forthwith transmitted to
the county clerk of the county, who is hereby required to 61e the same
in his office.
§ 8. Offense for failure to deliver statutes to successor.] In
case any person holding an office in this territory, or in any county,
township, or district thereof, shall, upon relinquishing said office to his
successor, fail or refuse to deliver over to his successor in office all the
volumes of laws that have come into his possession by virtue of holding
such office, such person so failing or refusing shall be liable, upon con
viction, to a fine of fifty dollars, or to imprisonment in the county jail
not exceeding twenty days, and it is hereby made the duty of the
person succeeding to the office of such delinquent to file complaint
against him before a justice of the peace: Proriclrrf, That in case the
person so failing or refusing to deliver said volumes of law can show,
to the satisfaction of the justice, that said volumes have been destroyed
or stolen in a manner for which the said delinquent person should
not be held responsible, then and in that case no penalty shall be
imposed.
$9. Lost volumes of statutes- how supplied.] Whenever any
county, township, or precinct officer entitled to a copy of the laws of
this territory, shall, through the neglect or refusal of his predecessor
in office to turn such laws over to him, or through loss occasioned by
fire, theft, or other cause for which said person cannot be held responsi
ble, be without such laws, such person is hereby authorized to make a
written requisition, upon the county clerk of his county, for such
volumes of laws as may be required ; and the said clerk is authorized
to proceed in the manner hereinbefore provided for the general distri
bution to supply the said requisition : Provided, That the secretary
shall be authorized to charge the county from which such requisition
is made the cost, with ten per cent, added, for each and every additional
volume so furnished, which said' amount shall be allowed by the board
of commissioners of said county, and paid over to the secretary, in
cash, who shall, in turn, pay the same to the territorial treasurer,
taking his official receipt therefor.
§'10. Secretary to sell statutes.] The secretary of the territory
shall sell to any party applying therefor, the volumes of laws of this
territory, for the cost, and ten per cent, added, per volume, and pay
over to the territorial treasurer all sums so received, taking the official
receipt of said treasurer therefor.
§ 11. Copies of laws for territorial library.] Ten volumes of
the laws of Dakota, passed' by each legislative assembly, shall be
placed in the territorial library by the secretary of the territory, and
shall be kept therein for the use of any person visiting said library,
but shall not be loaned or otherwise disposed of.

Chapter 4.
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CHAPTER IV.

Territorial Seal.
§ 1. Great seal of the territory.] The following described seal
is hereby declared to be, and is hereby constituted, the great seal of
Dakota territory, to wit : A tree in the open field, the trunk of which
is surrounded by a bundle of rods, bound with three bands; on the
right, plow, anvil, sledge, rake, and fork ; on the left, bow, crossed
with three arrows, Indian on horseback, pursuing a buffalo towards
the setting sun ; foliage of the tree arched by half circle of thirteen stars,
surrounded by the motto: "Liberty and Union, one and inseparable,
now and forever": the words "Great Seal" at the top, and at the
bottom. "Dakota Territory"; on the left "March 2"; on the right.
"1861." Seal two inches and a half in diameter.

CHAPTER V.

Qualification for Office.
§ 1. Civil officers to qualify.] Except as otherwise specially pro
vided, all civil officers shall qualify substantially in manner and form
as herein set forth.
§ 2. Certain officers to give bond.] All civil officers, elected by
the people, or appointed by the governor or legislative assembly, or by
any other authority provided by law, except the superintendent of
public instruction, the territorial superintendent, and all members of
the bureau of immigration, stenographers, county commissioners,
county surveyors, county superintendent of public schools, county
clerks, the officers of the council and house of the legislative assembly,
but including township treasurers, clerks, justices of. the peace, and
constables, shall, before entering upon duty, give bond, conditioned
that they will faithfully and impartially discharge the duties of their
office (naming it fully), and render a true account of all moneys,
credits, accounts, and property of any kind that shall come into their
hands as such officer, and pay over and deliver the same according
to law.
§ 3. Oath of office on back of bond.] Every civil officer who is
recpuired to give bond shall take and subscribe on the back of his bond,
or a paper attached thereto, to be certified by the officer administering
it, an oath that he will support the constitution of the United States.
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and the act organizing this territory, and that he will faithfully and
impartially, to the best of his knowledge and ability, perform all the
duties of his office (naming it fully), as provided by the condition of
his bond, written within. . . . . ,
§ 4. Oath on back of commission.] All other civil officers are
required to take and subscribe, on the back of their appointment,
commission, or certificate of election, an oath to support the consti
tution of the United States, and the act organizing this territory, and
to faithfully and impartially perform all the duties of their office
(naming it fully) to the best of their knowledge and ability.
§ 5. Bonds how approved.] The bonds of all territorial and dis
trict officers shall be given to the territory, shall be approved by the
governor or one of the justices of the supreme court of the territory,
and shall, together with the oaths of all other such officers, be filed in
the office of the secretary of the territory. The bonds of all county,
township, and precinct officers shall be given to the county; those of
all county and precinct officers under the county shall be approved by
the board" of county commissioners, and shall, together with the oaths
of office of all other such officers, be filed with the county clerk, except
the bond and oath of the register of deeds, which shall be filed with
the clerk of the district court for the county or judicial subdivision.
The bonds of township officers shall be approved by the chairman of
the board of supervisors of the township, and shall be filed in the office
of the clerk of the district court for the county or judicial subdivision:
and the oaths of all other township officers shall be filed in the office
of the township clerk.
, .
,
,
§ 6. Penal sum of bonds.] The bond of the territorial auditor shall
be in the penal sum of one thousand dollars; of the territorial treasurer
in the penal sum of five thousand dollars: of clerk of the district court
in the penal sum of one thousand dollars; of the district attorney in
the penal sum of one thousand dollars; of notaries public in the penal
sum of five hundred dollars. The bonds of the county register of deeds,
judges of probate court, sheriffs, coroners, treasurers, and all assessors,
justices of the peace, and. constables, whether of the county or any
township therein, and all township treasurers, shall each be in a penal
sum to be fixed by the board of county commissioners; but that of the
county treasurer shall not be in a less penal sum than four thousand
dollars, except when the total amount of taxes to be by him collected
in any year is less than two thousand dollars, then in double the amount
of taxes to be collected: I'rorided, That in no case shall the bond of
said county treasurer be less than one thousand dollars. Those of
justices of the peace shall not be in a less penal .snin than three hund
red dollars each: and those of constables shall not he in a less penal
sum than two hundred dollars each: and the penalty of the bond shall
be uniform within the county for all officers of each class where there
is more than one of a class.
§ 7. Number of sureties to bond.| Every official bond shall be
given with at least two sureties, and the bond of the territorial treasurer
shall have at least four sureties, and that of the county treasurer at
least three sureties.
§ 8. Approval of bond.] The approval shall in all cases be indorsed
upon the bond and signed by the officer approving, or by the chairman
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of the board of county commissioners; but in case the board of county
commissioners or the chairman of the township board of supervisors
should decide a bond presented to them to be insufficient, a reasonable
time, not to exceed five days, shall be allowed the officer to supply a
sufficient bond, and either board may take three days to consider the
approval of any bond. If either board refuse or neglect to approve the
bond of any county officer or township officer elect, he may present the
same to the judge of the district court and serve notice thereof upon
the board; and due proof of such service being made to the judge at
the time therein named, he shall, unless good cause for delay appear,
proceed to hear and to determine the sufficiency of the bond, and may
approve the same, and such approval shall be in all respects valid.
§ 9. When regular term of office begins.) Except when other
wise specially provided, the regular term of office for all county, town
ship, and precinct officers, when elected for a full term, shall commence
on the first Monday of January next succeeding their election; but if
the office to which he was elected be vacant at the time of election,
even if he was not elected to fill a vacancy, he shall forthwith qualify
and enter upon .the duties of his office.
§ 10. When officers shall qualify.) Except where otherwise
specially provided, all territorial, district, county, township, and precinct
officers shall qualify and enter upon the duties of their office on the
first Monday of January succeeding their election, or within ten days
thereafter.
§ 11. Office vacant— when.] If any person elected to any office
mentioned in the preceding section shall fail to qualify and enter upon
the duties of such office within the time fixed by law. such office shall
be deemed vacant, and shall be filled by appointment by the authority
provided by law to fill such vacancy: Prodded, however. That if there
is a contest for such office, or if the person elected to such office is
prevented or obstructed in any manner from entering upon the duties
of such office, the time prescribed in which he shall qualify and enter
upon the duties of his office shall not govern, and he shall be allowed
twenty days after the' day of such decision, or the termination of such
preventing or obstructing cause, in which to qualify.
§ 12. Bonds construed to cover duties.1 The bonds and oaths of
all civil officers shall be construed to cover duties required by law sub
sequent to giving them; and no official bond shall be void for want of
compliance with the statute, but it shall 'be valid in law for the matter
contained therein.
, ■
§ 18. Ue-elected incumbent to account before qualifying.] When
the incumbent of any office is re-elected, he shall qualify as above
required: but his bond shall not be approved until he has produced and
fully accounted for all public funds and property in his control under
color of his office during the expiring term, to the person or authority
to whom he should account, and the fact and date of such satisfactory
exhibit shall be indorsed upon the new bond before its approval.
§ 14. All officers must deliver public property to successor.]
Every officer elected or appointed under the laws of the territory, on
going out of' office at the expiration of his term thereof, shall deliver
to his successor in office all public moneys, books, records, accounts,
palpi's, and documents in his possession belonging or appertaining to
such office.
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CHAPTER VI.

Deputies.
§ 1. Certain officers may appoint a deputy.] The territorial
auditor, treasurer and superintendent of public instruction, the county
treasurer, sheriff, register of deeds, surveyor, clerk of the district court,
and assessor may each appoint a deputy, for whose acts as such he shall
be responsible; and each officer required to give bond may require a
bond from his deputy in a penal sum not greater than half the penal
sum of his own bond, and such bond may be retained by the officer for
his own protection; and the appointment must be in writing, and shall
be revocable in writing at the pleasure of the principal, and all such
appointments and revocations shall be filed as, and where, required lor
the bond and oath of the principal.
§ 2. Who may appoint additional deputies.] The county assessor
may appoint a deputy in each government township, or any number of
deputies; and the sheriff may appoint such number of deputies as he
may deem necessary; and the district attorney may appoint a deputy
in each organized county in which a district court is, or may be, directed
to be held.
§ 3. Oath of deputy.] Each deputy shall take and subscribe the
same oath as his principal (naming his deputyship), which shall be
indorsed upon and filed with his certificate of appointment.
§ 4. Certain deputies forbidden.] No territorial officer can appoint
as his deputy any. other territorial or any district officer, nor can a ter
ritorial treasurer appoint as his deputy any county treasurer, judge of
the probate court, register of deeds, sheriff, or county commissioner;
nor can either the clerk of the district court, the register of deeds, or
sheriff, appoint as his deputy either of the others or their deputies.

CHAPTER VII.

Territorial Auditor.
§ 1. Governor to appoint auditor— office at capital.] There shall
be nominated by the governor, and by and with the consent of the
council, shall be appointed a territorial auditor, who shall hold his
office for the term ol two years, and until his successor is appointed
and qualified. He shall keep his office at the capital of the territory.
§ 2. All accounts to be audited.] All accounts and claims against
the territory, which shall be by law directed to be paid out of the
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treasury thereof, shall be presented to the auditor, who shall examine
and adjust the same, and, for the sums which shall be found due from
the territory, shall issue warrants, payable at the territorial treasury,
which shall be numbered consecutively, and each shall specify the date
of its issue and the name of the person to whom payable: and the
number, date of issue, and name of the person to whom payable, of each
warrant, and corresponding thereto, shall be entered upon a stub for
each warrant separately, and these stubs shall be carefully preserved
liy the auditor in his office.
^ 3. Fractional warrants authorized.] When the amount due from
the territory to any one person is ascertained and adjusted, the auditor,
if requested, shall divide the sum into amounts of from one to twenty
dollars, to suit the convenience of the person entitled thereto, and shall
issue warrants for the several amounts separately, into which the sum
shall be so divided, and equal to the whole amount thereof; and any
warrant already issued that may be returned by the holder thereof to
the auditor, he may cancel, and issue in lieu thereof small warrants, as
herein provided, equal in the aggregate to the face value of the war
rants canceled.
§ 4. Redemption of warrants.] For the redemption of all warrants
issued in conformity with the provisions of this chapter, the credit of
the territory is hereby pledged.
§ 5. Warrants to be numbered.] The auditor shall enter, in pro
gressive order, in a book or books to be provided by him for that pur
pose, the number of each warrant by him issued, the amount thereof,
the date of its issue, and the name of the person to whom issued, and
the fund on which said warrant is drawn.
§ 6. Method of auditor's accounts.] The auditor shall make and
keep in his office, in suitable books, to be procured at the expense of
the territory, fair and accurate accounts showing the debits and credits
of each separate fund, or appropriation, by giving such funds credit for
the full amount appropriated by law, and by charging to such funds
severally the amounts drawn against them from time to time; and he
shall also keep records of all such public accounts and other docu
ments as have been or may be by law made returnable to his office,
and shall keep a file in progressive order of all receipts and warrants
returned as redeemed from the territorial treasurer, and other vouch
ers relative to the business of his office.
§ 7. Biennial report of auditor.] The auditor shall submit a
biennial report to the governor of the territory on or before the 15th
day of December preceding each regular session of the legislative
assembly, which report shall show for the preceding fiscal term, ending
on the 30th day of November:
1. A statement of date, number, and amount of each warrant, the
person in whose favor, and on what fund each warrant was drawn.
2. The total amount of warrants redeemed and returned to him
by the territorial treasurer.
3. A statement of the accounts of the several funds and appropria
tions, which shall show the sums appropriated for each fund, the
amount of warrants on each fund, and the unexpended balances of the
same.
4. Such remarks on the finances of the territory as he shall deem

12

Territorial Auditor.

Chapter 7.

proper, which report, shall he transmitted hy the governor to the legis
lative assembly.
•
'
§ S. Auditor to transmit to treasurer statement of assess
ments.] The auditor shall transmit to the territorial treasurer a state
ment of the assessments of each county of the territory as soon as
practicable after the abstracts of such statements shall be received
from the county clerks of the several counties.
§ 9. Legislative inspection of books.] Whenever required, he
shall submit his books, accounts, and vouchers to the inspection of the
legislative assembly, or any committee thereof, appointed for that
purpose.
§ 10. List of lands becoming taxable.] He shall transmit to the
register of deeds of each county, on or before the first day of March in
each year, a list of lands within such county which shall have become
subject to taxation within the preceding year, agreeable to the inform
ation by him received from the land office or offices in the territory.
§ 11. Transmit forms and instruction to county clerks.] He
shall from time to time prepare and transmit to the county clerk of
each county such general forms and instructions, in conformity with
the laws in force, as, in his opinion, may be necessary to secure
uniformity in assessing, charging, and collecting, and accounting for
the public revenue; and assessors and treasurers shall observe such
forms and instructions.
§ 12. May remit tax penalties.] The auditor is hereby author
ized to remit any penalty for the non-payment of taxes when satisfied
that the same is improperly charged, or that such penalty occui'red in
consequence of the negligence or error of any officer required to do
any duty relative to the levy and collection of such taxes; and may
from time to time correct all errors which he shall discover in the
duplicate of taxes assessed in any county.
§ 13. Statement of railroad assessments.] The auditor shall, on
or before the first Monday in September in each year, transmit to the
territorial treasurer a statement of the assessments made by him on
the returns of the property of any railroad or other corporation
required by law to make such returns, and on which the taxes cannot
be properly levied and collected by any organized county, or on which
it becomes the duty of the territorial treasurer to levy and collect the
taxes.
§ 14. Certain expenses paid out of contingent fund.] The
expense of procuring books, directed by this act to be procured, and
the copies of entries, surveys, and other documents from the land
offices, and all other contingent expenses of his office, shall be paid by
the auditor out of the contingent fund appropriated for the use of said
office.
§ 15. Proceedings on default of officers to pay over revenue.)
If any officer concerned in the collection of the territorial revenue
shall fail to collect, to make proper return, to make settlement, or to
pay over all the moneys by him received and belonging to the territory
at the time and in the manner required by law, the auditor of the ter
ritory shall, after the expiration of fifteen days next after the expira
tion of the time within which such are by law required to be performed,
transmit to the county clerk of the proper county a statement of the
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sum claimed by the territory from such delinquent officer, with direc
tions for such county clerk to proceed against such delinquent officer
and his securities in the manner prescribed by law: Provided, That
when the auditor of the territory shall be satisfied that such default
results from some inevitable accident, and not from the negligence of
such officer, he may, at his discretion, postpone the instructions for
bringing suit for any time not exceeding sixty days.
§ IB. May administer certain oaths.) The auditor is authorized
to administer an oath to accountants and witnesses, in support of the
justice of such accounts as may be exhibited to him for liquidation,
and to certify the same accordingly.

CHAPTER VIII.

Territorial Treasurer.
§ 1. Territorial treasurer appointed by governor.] There shall
be nominated by the governor, and by and with the consent of the
council, shall be appointed a territorial treasurer, who shall hold hi*
office for the term of two years and until his successor is appointed and
qualified.
| 2. Charge and payment of public funds.] He shall have charge
of. and safely keep all public moneys which shall be paid into the ter
ritorial treasury, and pay out the same as directed by law, and perform
all such other duties as now are, or may hereafter be, required of him
by law.
§ 3. Accounts of receipts and payments.] He shall keep an
accurate account of the receipts and disbursements of the treasury, in
books provided for that purpose at the expense of the territory, in
which he shall specify the names of persons from whom received, to
whom paid, on what account the same is received or paid out, and the
time of such receipt or payment.
§ 4. AcpouNT with each county. | He shall also keep an account
with each organized county of the territory, in which each county
shall be charged with the amount of the tax levied, according to the
statements of assessment and levy transmitted to him by the terri
torial auditor, and credited by the amounts received from the county
treasurer of such counties.
§ 5. Warrants receivable for public dues.] He shall receive
in payment for public dues the warrants drawn by the auditor of the
territory, in conformity with law, or redeem the same, if there be
money in the treasury appropriated for that purpose, and on redeem
ing such warrant, or receiving the same in payment, he shall cause
the person presenting such warrant to endorse the same: and the
treasurer shall write on the face of the same, " redeemed," and shall
enter in his book, in separate columns, the number of such warrant,
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its date, amount, and the name of the person to whom payable, the
date of payment, and the amount of interest, if any, paid thereon.
§ 6. Indorsements of warrants not paid.] When any warrant
shall be presented to the treasurer for redemption, and there shall be
no funds in the treasury appropriated for that purpose, the treas
urer of the territory shall indorse thereon the date of its presentation,
with his signature thereto, and whenever there shall be funds in the
treasury for the redemption of warrants so presented and indorsed, the
treasurer shall give notice of the fact in some newspaper published at
the seat of government, and at the expiration of thirty days after the
date of such notice, the interest on such warrant shall cease.
$ 7. Redeemed warrants returned to auditor.] He shall, on the
last day of March, June, September, and November, deposit in the
office of the auditor of the territory, all warrants by him redeemed or
received in payment at the treasury, and take the auditor's receipt
therefor.
§ S. Biennial report to governor.] He shall submit to the gov
ernor, on or before the loth day of December preceding each regular
session of the legislative assembly, a report containing a full and true
exhibit of the state of the public accounts and funds, the amount by him
received, the amount paid out during the preceding fiscal term, end
ing on the 30th day of November, and the balance remaining in the
treasury, together with an exhibit of the several organized counties
as provided in section 4 of this chapter, which report shall, by the gov
ernor, be transmitted to the legislative assembly.
§ 9. Legislative inspection of accounts.] He shall, as often as
required, submit his books, accounts, vouchers, and the funds in the
treasury, to the inspection of either branch of the legislative assembly,
or any committee thereof, appointed for that purpose.
$ 10. Must not purchase warrants or accounts.] He shall, in no
case, purchase or receive any warrant redeemable at the treasury, or
any audited account, at a less value than is expressed therein; nor
shall he receive any fee or reward, aside from his annual salary, for
transacting any business connected with the duties of his office.
§ 11. Treasurer to assess and collect certain railroad taxes.]
He shall assess upon and collect the territorial tax from all railroads
where the same pass through any unorganized county, or where, for
any cause, the said tax shall not have been assessed and collected on
any railroad: and such tax may be assessed and collected at any time
from the 1st day of January to the 31st day of December, and shall
receive for his services five per centum of such taxes so assessed and
collected, and shall transmit to the county treasurer, of any county in
which such tax shall have heen collected, a statement of the amount
of such tax, which shall be subject to the order of the said county
treasurer.
§ 12. Responsibility for delinquencies.! '£ iri any instance, the
treasurer shall neglect to call to account any delinquents, whereby the
public revenue may suffer loss, he shall be held and deemed account
able for the sums due by such delinquents, to all intents and purposes,
the same as if the funds had actually been paid into his office.
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CHAPTER IX.

Territorial Library.
§ 1. Secretary's custody of library.] The territorial library,
including statutes, reports, documents, and miscellaneous hooks of
every nature and description belonging to said library, is hereby placed
in the care and custody' of the secretary of the territory, whose duty
it shall be to provide a room tor said library, and keep the same open
at all reasonable hours for the benefit of the public; to label and
arrange the books in a convenient manner; to collect in all books now
out; and to let no book go out without first taking the receipt of the
person to whom such book is delivered.
§ 2. Appropriation for same.] There is hereby appropriated the
sum of two hundred and fifty dollars annually out of the territorial
treasury, to be paid out of any money not otherwise appropriated, to
the secretary of the territory, to be disbursed by him for the care and
custody of said library and for rent of room.
§ 3. Auditing of accounts.] It shall be the duty of the territorial
auditor to audit all accounts presented to him by the secretary of the
territory, when properly verified, and draw his warrants on the terri
torial treasurer tor the same, for all money paid out by the secretary,
as express charges or freight, on books donated and sent to the terri
torial library from abroad.

CHAPTER X.

Terms of Supreme Court.
§ 1. Two terms annually at yankton.) There shall be held, at
Yankton, two terms annually of the supreme court, commencing the
fourth Tuesday of June and the second Tuesday of December.
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CHAPTER XI.

Assignment of Judges of Supreme Court.
§ 1. Assignment of judges. | The justices of the supreme court
are assigned as follows:
1. The Honorable G. G. Bennett, associate justice, and his successors
in office, to the first judicial district.
2. The Honorable P. C. Shannon, chief justice, and his successors in
office, to the second judicial district.
3. The Honorable A. H. Barnes, associate justice, and his successors
in office, to the third judicial district.
§2. Justices hold court in any district.] The justices of the
supreme court may also, at their pleasure, hold terms of court in any
of the several judicial districts, other than those to which they are
herein assigned.
8 3. Duty of justices to hold court in other districts.] It is
hereby made the duty of the several judges, when not otherwise
officially engaged, to hold-terms of court in districts other than those
to which they are assigned, and to hear and determine all matters at
chambers from such other districts, when the judge of such other dis
trict shall he, from any cause whatever, unable to act; or, in case of
temporary vacancy.

CHAPTER XII.

Boundaries of Judicial Districts.
§ 1. Boundaries judicial districts -contingent change.] The
territory is divided into three judicial districts, as follows:
1. The counties of Clay, Union, Lincoln. Minnehaha, McCook, Moody,
Lake, Brookings, Wood, Duel, Hamlin, Clark, Grant, Greeley, and
Stone, and the Sisseton and Wahpeton Indian reservations constitute
the first district.
2. All that portion bounded and described as follows, viz: Com
mencing at the northeast corner of the Sisseton and Wahpeton Indian
reservation: thence along the north line of said reservation to the
northwest corner thereof; thence southerly along the western bound
ary of said reservation to its intersection with the 46th parallel of
north latitude; thence west along said parallel to the right bank of
the Missouri river at low-water mark; thence down along said right
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bank at low-water mark to the mouth of Grand river; thence up the
center of the main channel of Grand river to the mouth of Ree river;
thence up the main channel of Ree river to its point of intersection
with the one hundred and third meridian of west longitude; thence
due west to the Little. Missouri river; thence up the main channel of
the Little Missouri river to the western boundary of the territory;
thence north along the western boundary of the territory to the north
ern boundary thereof; thence east along the northern boundary of said
territory to the northeast corner of said territory; thence southerly
along the eastern boundary of said territory to the place of beginning,
constitutes the third district.
3. All that portion of the territory not embraced within the bounds
of the first and third districts, as herein defined, constitutes the second
district; Provided, however. That if the congress of the United States
shall ratify the agreement with the Sioux Indians ceding the Black
Hills, then, and immediately thereafter, the judicial districts of this
territory shall be as follows, and the courts of the said districts shall
be held as herein provided:
1. All that portion of the Territory of Dakota west of the right bank
of the Missouri river at low-water mark, and south of the forty-sixth
parallel of latitude, except the counties of Todd, Gregory, Lyman, and
Presho, and so much of Boreman county as lies south of Grand river,
shall constitute the first judicial district.
2. All that portion of this territory north of the forty-sixth parallel
of latitude, and so much of Boreman county as lies north of Grand
river, shall constitute the third judicial district.
8. All that portion of this territory not embraced in the first or
third judicial districts, shall constitute the second judicial district.
4. The district court in and for the third judicial district shall be
held at Bismarck, in the county of Burleigh, on the third Tuesday of
April and the second Tuesday of October in each year; and the district
court within and for the first judicial district shall be held at the
county seat of Pennington county, on the fourth Tuesday of May and
the second Tuesday of September in each year; and the district court
in and for the second judicial district shall be held at Yankton, in the
county of Yankton, on the second Tuesday of March and November of
each year.
§ 2. Certain courts have united states jurisdiction.] The
district courts in and for the counties of Clay, Yankton, and Cass shall
have and exercise the powers and jurisdiction appertaining to the dis
trict and circuit courts of the United States in and for the several
judicial districts in which they are respectively located.
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CHAPTER XIII.

Subdivision of Judicial Districts.
§ 1. First district subdivided.] The first judicial district is subdi
vided as follows:
1. The county of Clay constitutes one subdivision, and the district
court shall be held therein on the first Tuesdays of February and
November.
2. The county of Union constitutes one subdivision, and the district
court shall be held therein on the first Tuesday of June and the first
Tuesday of December; and, in addition thereto, special terms shall be
held therein on the second Tuesdays of March and August.
3. The county of Lincoln constitutes one subdivision, and the dis
trict court shall be held therein on the first Tuesdays of April and
October; Provided, however, That no April term shall be held therein
except upon the request of the board of commissioners for said county.
4. The counties of Minnehaha and Lake constitute one subdivision,
and the district court shall be held therein on the third Tuesday of
May, in each year, at the county seat of Minnehaha county, and the
county of Lake shall furnish a proportionate share of the jurymen for
said court, and pay the same, but shall pay no other expense of said
court unless there shall be at any term of said court business in said
court from said county of Lake, in which event said county of Lake
shall pay her proportionate share of the expenses of said court as pro
vided by this act.
5. The remainder of the first judicial district not included within
the preceding subdivisions constitute one subdivision, and the district
court shall be held therein on the first Tuesday of May, at the county
seat of Moody county; Provided, however, That such term shall not be
held except upon the order of the judge thereof.
§ 2. Second district subdivided.] The second judicial district is
subdivided as follows:
1. The county of Bon Homme constitutes one subdivision, and the
district court shall be held therein on the third Tuesdays of March and
September.
2. The county of Turner constitutes one subdivision, and the district
court shall be held therein on the first Tuesday of June.
3. The counties of Hutchinson, Armstrong, Hanson and Davison
constitute one subdivision, and one term of the district court shall be
held therein each year, at such time and place as the judge shall
appoint.
4. The county of Yankton, and all other portions of said second
judicial district not included in any of the preceding subdivisions con
stitute one subdivision, and the district court shall be held therein at
the county seat of Yankton county on the second Tuesdays of April
and October; and, in addition thereto, special terms shall be held at
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said county seat on the first Mondays of January, March, May, July,
September, and November.
§ 3. Third district subdivided.] The third judicial district is sub
divided as follows:
,.
1. The counties of Cass, Stutsman, Richland, Ransom, Lamoure,
Traill, Grand Forks, Pembina, Barnes, Foster, Ramsey, Cavalier, Gingras, French, and Rolette, constitute one subdivision, and the district
court shall be held therein, at the county seat of Cass county, on the
fourth Tuesday of May and the first Tuesday of September.
2. All the remaining portions of said third judicial district consti
tute one subdivision, and the district court shall be held therein, at the
county seat of Burleigh county, on the second Tuesday of May and the
third Tuesday of September.
§ 4. Courts held at county seats.] The terms of the district courts
for subdivisions composed of a single county only shall be held at their
respective county seats.
.
§ 5. Judges may appoint terms.] The judges of the district courts
respectively have the authority at any time to appoint, by an order to
that effect, courts to be holden in any county of a subdivision composed
of two or more counties, and, from the time of the making of such
order, such county wherein courts are so appointed, shall cease to be a
part of the subdivision as herein provided, and shall itself constitute a
subdivision, and the district courts shall be therein held at the times
provided in such order.
§ 6. Sheriff serves process throughout subdivision.] In subdivis
ions composed of two or more counties, the sheriff of the county where
the court is held shall have authority to execute all proper process in
any county or other place embraced within such subdivision, the same
as if such subdivision were composed of his county only.
§ 7. Method paying court expenses in subdivisions.] For the pur
pose of paying the expenses of holding courts in those subdivisions
composed of two or more counties, the county clerks of the organized
counties therein shall, annually, as soon as the assessment roll is
received, transmit to the clerk of the court of that county wherein the
court is held, a statement of the aggregate amount of the assessment
roll of their counties respectively; and at the close of each term of the
district court the clerk thereof shall, under the supervision of the
judge, calculate the expenses of such term and the proportionate
amount to be paid by each organized county, according to the propor
tion which the amount of the assessment roll bears to the aggregate
amount of all the assessment rolls in such subdivision; and shall cer
tify to the boards of county commissioners of the respective counties,
accounts for such proportionate amounts, and in favor of the persons to
whom such expenses shall be due, which accounts shall be audited and
allowed, and warrants issued accordingly, in like manner as other
claims against a county.
§ 8. Court may compel counties.] If any county shall fail to fur
nish a statement of the amount of its assessment roll, or if no assess
ment shall be made therein, the judge of the district court may fix
the proportionate amount of the expenses of the court which such
county shall pay, and may at any time, by mandamus, compel the
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assessment, and levy of a tax, or the doing of any other act necessary
to carry out the provisions of this chapter.
§ 9. Additional terms of court- -provisions for black hills coun
ties. | The judges of the district courts respectively shall have th&
power, whenever thereunto requested by the board of commissioners
of the county wherein terms of court are regularly holden, by an
order to that effect, to appoint and hold additional terms of the dis
trict court in any county or subdivision; and such judges shall have
the power to adjourn the courts from time to time, as they shall deem
expedient for the due administration of justice. The courts herein
appointed shall continue as long as the business therein shall require;
Provided, however, that if the congress of the United States shall ratify
the agreement with the Sioux Indians ceding the Black Hills, then,
immediately thereafter, the first judicial district, as herein provided,
shall become a part of the second judicial district, and the district
courts of the counties above named shall be held at the time and
places herein provided, and the first judicial district shall be subdi
vided as follows: The county of Lawrence shall constitute one subdivis
ion, and the district court shall be therein held on the first Tuesdays
of June and October of each year. The counties of Custer and Pen
nington shall constitute one subdivision, and the district court shall
be therein held on the fourth Tuesday of May and the second Tuesday
of September in each year.

CHAPTER XIV.

Clerk of District Courts.
§ 1. Judges appoint clerks.] The judges of the district courts
respectively shall have the power to appoint a clerk of the district court
in each of the counties of his district, who shall be a resident of the
district and a qualified voter thereof, who shall procure and keep a
seal of the court for that county, and, when courts are appointed there
in, shall perform all duties pertaining to that office, and shall keep
his office at the county seat of his county.
§ 2. Clerk responsible on bond for neglect.] Any person who
may, at any time, be injured or aggrieved by reason of the violation of
the duties of his office, on the part of any such clerk of the district"
court, or by any willful neglect or refusal to perform any of the duties
pertaining to office of clerk of the district courts, as the same are or
may be prescribed by law, may institute legal proceedings upon the
bond of such clerk, and collect thereon double the amount of damages
actually sustained by such aggrieved person, which suit may be
brought before any court having competent jurisdiction; and the
county treasurer is also authorized and required for every such viola
tion or neglect of duty, to collect a fine of not less than fifty dollars
for any such violation of duty, or refusal, or neglect on the part of
said clerk of the district court.
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§ 3. Must perform duties.] It shall be the duty of the clerk of the
district court to perform all duties which are or may he assigned
him by law, and the rules of the court of which he is clerk, made in
pursuance of the statute in such case provided.
§ 4. Deputy acts in absence of clerk. J In the absence of the clerk
of the district court from his office, or from the court, the deputy,
appointed in pursuance of law, may perform all the duties pertaining
to the office.
§ 5. Clerk may adjourn term, or judge do so by written order.]
The clerk of any district court, whenever the judge, whose duty it
may be to preside therein, is hindered or delayed, from any cause, from
being at the place of holding the same, on the first, second, or third
day of the term thereof, is hereby authorized to adjourn said court
from day to day, until the fourth day of said term; then, if said judge
does not appear to take his seat to preside therein, and the clerk does
not receive a written order of adjournment, the clerk aforesaid shall
adjourn said court without day; but the justice may, by written order
to the clerk, have an adjournment of any term of court within the
four days as aforesaid, to such other time as he may therein appoint;
and such adjourned term shall be considered as a regular term lor all
lawful purposes whatever.

CHAPTER XV.

District Attorney.
§ 1. Attorney for each judicial district after 1878.1 There
shall be elected at the general election in 1878, and biennially there
after, in each judicial district, a district attorney, who shall be a
resident of the district for which he shall be elected, and shall hold
his office for the term of two years, and Until his successor shall have
been elected and qualified, and from and after the election and
qualification of such district attorneys, the office of county district
attorney shall cease, and said county district attorneys shall transfer
and turn over to the district attorneys, for the districts in which their
counties are severally included, all official business in their hands.
§ 2. Duties of district attorneys.] It shall be the duty of the
district attorneys of the several judicial districts, to appear in the
district courts of their respective districts, and prosecute or defend on
behalf of the counties in his district, or of the territory, all suits, indict
ments, applications, motions, or special proceedings, civil or criminal,
in which the territory or any county in his district is interested as
a party.
| 3. To receive only lawful fees.| No district attorney shall
receive any fee or reward for services in any prosecution or business
to which it shall be his duty to attend other than what is or may be
provided by law.
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§ 4. Vacancies filled by governor.] In case the office of district
attorney shall become vacant by death, resignation, or otherwise, or
in case the person elected to the office shall fail or refuse to qualify,
the governor shall forthwith appoint some suitable person to be dis
trict attorney until the next general election.

CHAPTEK XVI.

Commissioners.
§ 1. Governor may appoint -powers.] The governor shall have
power to appoint one or more commissioners in any state of the United
States, or ot the territories belonging to the United States, who shall
continue in office during the pleasure of the governor, and shall have
authority to take the acknowledgment and proof of the execution of
any deed, or other conveyance, or lease of any lands lying in this ter
ritory, and of any contract, letter of attorney, or any other writing,
under seal or not, to be used or recorded in this territory.
8 2. Commissioner must have seal.] Each commissioner so appointed
as herein provided shall have an official seal on which shall be engraved
the words "Commissioner of Dakota Territory," with his surname at
length, and at least the initials of his christian name; also the name of
the state or territory in which he has been commissioned to act, which
seal must be so engraved as to make a clear impression on wax or wafer.
§ 3. Acknowledgments valid.] All acknowledgments and proofs, as
herein provided, taken according to the laws of this territory, and cer
tified to by such commissioner under his seal of office, and annexed to
or indorsed on such instrument, shall have the same power and effect
as if the same had been made before any officer authorized to perform
such acts in this territory.
§ 4. May administer oaths and take depositions.] Every commis
sioner, appointed as before mentioned, shall have power to administer
an oath, which may be lawfully required in this territory, to any person
willing to take the same, and to take and duly certify all depositions
to be used in any of the courts of this territory in conformity to the
laws thereof, either on interrogatories proposed under a commission
from any court of this territory, or by consent of parties, or on legal
notice given to the opposite party; and all such acts shall be as valid as if
done and certified according to law by a proper officer in this territory.
§ 5. Qualification, oath and seal.] Every such commissioner,
before performing any duty, or exercising any power by virtue of his
appointment, must take and subscribe an oath or affirmation before a
judge or clerk of some court of record, having a seal of the state or
territory in which such commissioner shall reside, well and faithfully
to execute and perform all the duties of such commissioner, under and
by virtue of the laws of the Territory of Dakota, with a description and
impression of his seal of office, must be filed in the office of the secretary
of this territory.
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CHAPTEll XVII.

Notaries Public.
§ 1. Governor appoints—term—territorial jurisdiction.] The
governor shall appoint in each of the organized counties in this terri
tory, from among the eligible citizens thereof, one or more notaries
public, who shall be considered territorial officers, and shall hold their
office for the term of four years, unless sooner removed by the j|fovernor,
and who shall have power to act by virtue of their office within the
territory.
§ 2. Qualification, oath and bond.] Each and every notary public,
before he enters on the duties of his office, shall take an oath to support
the constitution of the United States and the act organizing this terri
tory, and to faithfully and impartially discharge the duties of his said
office, and shall give bond to the people of the territory, to be approved
by the clerk of the district court of his county, or judicial subdivision,
with one or more sureties, in the penal sum of five hundred dollars,
conditioned for the faithful discharge of the duties of his said office.
§ 3. Vacancy- records deposited with clerk district court.]
Whenever the office of any notary public shall become vacant, the
records of said notary public, together with all the papers relating to
the office, shall be deposited in the office of the clerk of the district
court in the county in which the said notary public resides: and any
notary public who. on his resignation or removal from office, shall
neglect to deposit such records and papers in the clerk's office, as afore
said, for the space of three months, shall forfeit and pay a sum not less
than fifty dollars, nor more than five hundred dollars; and if any
executor or administrator of any deceased notary public shall neglect
to lodge such records and papers as aforesaid, which come into his
hands, in the clerk's office, for the space of three months after said
records and papers shall come into his possession, he shall forfeit and
pay a sum not less than fifty dollars, nor more than five hundred dollars;
and if any person shall knowingly destroy, deface, or conceal any
records or papers of any notary public, he shall forfeit and pay a sum
not less than fifty dollars, nor more than five hundred dollars, and shall
be moreover liable to an action by the party injured.
§ 4. Protest of bills and notes.] It shall be the duty of each and
every notary public, when any bill of exchange, promissory note, or
other written instrument, shall be by him protested for non-acceptance
or non-payment, to give notice in writing thereof to the maker, and
each and every indorser of a bill of exchange, and to the maker or
makers of. and each and every security or indorser of any promissory
note or other written instrument, immediately after such protest shall
have been made.
§ 5. Service of notice of protest. | It shall be the duty of every
notary'public personally to serve the notice upon the person or persons
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protested against; in case the person cannot be found, said notarypublic shall serve notice of protest by leaving a copy of the same at
the last and usual place of abode of said person or persons; Provided,
He or they reside within two miles of the residence of such notary
public; but if such person or persons reside more than two miles from
such residence, the said notice may be forwarded by mail or other safe
conveyance.
,. ,
§ 6. Record of notices and copy evidence.] Each and every notary
public shall keep a record of all such notices, and of the time and
manner in which the same shall have been served, and of the names of
all the parties' to whom the same were directed, and the description
and amount of the instrument protested; which record, or a copy
thereof, certified by the notary under seal, shall at all times be compe
tent evidence to prove such notice in any trial, before any court in this
territory, where proof of such notice may become requisite.
§ 7. Clerks of court to receive and keep records.] It shall be
the duty of the several clerks of the district courts to receive and keep
safe all the records and papers directed by this chapter to be deposited
in their office, and give attested copies of any of said records or papers
when required; and copies so given by the said clerk are hereby
declared to be as valid as if the same had been given by the said nota
ries public. All forfeitures under this act shall be, one half to the use
of this territory, and the other half to him or them who shall sue for
the same; to be recovered in a civil action, in any court having juris
diction of the same in the county where such notary public shall reside.
§ 8. Notarial seal impression of same.] Every notary public,
before he enters upon the duties of his office, shall provide an official
seal and deposit an impression of the same, together with said oath
and bond, in the office of the secretary of the territory.
§ 9. Commission recorded by clerk.] Upon the commission, each
notary shall affix his official signature and seal, and file 'the same for
record with the clerk of the district court of his county or subdivision,
who shall record the same in a book kept for that purpose; and it shall
be deemed sufficient evidence to enable such clerk to certify that the
person so commissioned is a notary public during the time such com
mission is in force.
§ 10. Revocation to be noticed to clerk.] Should the commission
of any person so appointed be revoked, the secretary shall immediately
notify such person, and the clerk of the district court of the proper
county or subdivision, through the mail.
§ 11. Full credit to notarial acts.] Full faith and credit shall
be given to all the protestations, attestations and other instruments of
publication of all notaries public now in office, or hereafter to be
appointed under the provisions of this chapter.
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CHAPTER XVIII.

Attorneys and Counselors at Law.
§ 1. Who may be licensed to practice as attorneys.] All per
sons who, by the laws heretofore in force, were permitted to practice
as attorneys and counseloi's at law, may continue to practice as such;
and. hereafter, any person twenty-one years of age, who is an inhabi
tant of this territory, who satisfies any court of record, either on
examination or by certificate of admission from any other territory or
state, that he possesses the requisite learning, and is of good moral
character, may, by such court, be licensed to practice as an attorney
and counselor; Provided, That no person shall be admitted to prac
tice in the supreme court unless he shall have been first licensed to
practice in some one of the district courts, or, on the presentation of
a certificate of admission to practice in the supreme court of some
other territory or state.
§ 2. Oath in open court.] Upon being admitted to practice as
attorneys and counselors at law, they shall, in Open court, take the
following oath:
" Yon do solemnly swear that you will support, protect and defend the constitution of the
United States and the organic act of the Territory of Dakota ; that you shall do no falsehood or
consent that any be done in court, and if you know of any, you will give knowledge thereof to
the judge of the court, or some one of them, that it may be reformed : you shall not wittingly,
willingly, or knowingly, promote, sue, or procure to be sued, any false or unlawful suii, er give
aid or consent to the same ; you shall delay no man for lucre or malice, but shall act in the
office of attorney in this court according to your best learning and discretion, with all good
fidelity, as well to the court as to your client. So help you God."

§ 3. Attorneys from other states.] Any practicing attorney of
another state, having professional business in the courts of this terri
tory, may be admitted to practice therein upon taking the ' oath
aforesaid.
§ 4. Duties of an attorney.] It is the duty of an attorney and
counselor :
1. To maintain the respect due to the courts of justice and judicial
officers.
2. To counsel or maintain no other actions, proceedings, or defenses
than those which appear to him legal and just, except the defense of a
person charged with a public offense.
3. To employ, for the purpose of maintaining the causes confided to
him, such means only as are consistent with truth, and never to seek
to mislead the judges by any artifice or false statement of fact or law.
4. To maintain inviolate the confidence, and, at any peril to him
self, to preserve the secret of his client.
5. To abstain from all offensive personalities, and to advance no fact
prejudicial to the honor or reputation of a party or witiiess, unless
required by the justice of the cause with which he is charged.
o. Not to encourage either the commencement or continuance of an
action or proceeding from any motive of passion or interest.
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7. Never to reject, for any consideration personal to himself, the
cause of the defenseless or the oppressed.
§ 5. Punishment for deceit.] An attorney and counselor who is
guilty of deceit or collusion, or consents thereto, with intent to deceive
a court, or judge, or party to an action or proceeding, is liable to be
disbarred, and shall forfeit to the injured party treble damages, to be
recovered in a civil action.
§ 6. Power of an attorney.] An attorney and counselor has power:
1. To execute, in the name of his client, a bond, or other written
instrument, necessary and proper for the prosecution of an action or
proceeding about to be or already commenced; or for the prosecution
or defense of any right growing out of an action, proceeding, or final
judgment rendered therein.
2. To bind his client to any agreement, in respect to any proceeding
within the scope of his proper duties and powers; but no evidence of
any such agreement is receivable, except the statement of the attorney
himself, his written agreement, signed and filed with the clerk, or an
entry thereof upon the records of the court.
3. To receive money claimed by his client in an action or proceeding
during the pendency thereof, or afterwards, unless he has been previously
discharged by his client; and upon payment thereof, and not otherwise,
to discharge the claim or acknowledge satisfaction of the judgment.
§ 7. Proof of attorney's authority.] The court may, on motion,
for either party, and on the showing of reasonable grounds therefor,
require the attorney for the adverse party, or for any one of the several
adverse parties, to produce, or prove by his oath, or otherwise, the author
ity under which he appears, and until he does so, may stay all proceed
ings by him on behalf of the parties for whom he assumes to appear.
§ 8. Attorney must not be surety.] No practicing attorney and
counselor shall be a surety in any suit or proceeding which may be
instituted in any of the courts of this territory.
§ 9. Lien for compensation.] An attorney has a lien for a general
balance of compensation in, and for each case upon:
1. Any papers belonging to his client, which have come into his
hands in the course of his professional employment in the case for
which the lien is claimed.
2. Money in his hands belonging to his client in the case.
3. Money due his client in the hands of the adverse party, or attor
ney of such party, in an action or proceeding in which the attorney
claiming the lien was employed, from the time of giving notice in
writing to such adverse party, or attorney of such party, if the money
is in the possession or under the control of such attorney, which notice
shall state the amount claimed, and, in general terms, for what services.
4. After judgment in any court of record, such notice may be given,
and the lien made effective against the judgment debtor, by entering
the same in the judgment docket opposite the entry of the judgment.
§ 10. Lien released by bond.] Any person interested may release
such lien by executing a bond in a sum double the amount claimed,
or in such -sum as may be fixed by a judge, payable to the attorney,
with security to be approved by the clerk of the court, conditioned to
pay the amount finally found due the attorney for his services, which
amount may be ascertained by suit on the bond. Such lien will be
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released, unless the attorney, within ten days after demand there
for, furnishes any party interested a full and complete bill of particu
lars of the services and amount claimed for each item, or written
contract, with the party for whom the services were rendered.
§ 11. Court may revoke or suspend license.] Any court of
record may revoke or suspend the license of an attorney or counselor
at law to practice therein, but not until a copy of the charges against
him shall have been delivered to him by the clerk of the court in
which the proceedings shall be had, and an opportunity shall have
been given to him to be heard in his defense.
§ 12. Causes for suspension.] The following are sufficient causes
for revocation or suspension:
1. When he has been convicted of a felony, or of a misdemeanor
involving moral turpitude, in either of which cases the record of con
viction is conclusive evidence.
2. When he is guilty of a willful disobedience or violation of the
order of the court, requiring him to do or forbear an act connected
with, or in the course of, his profession.
3. For a willful violation of any of the duties of an attorney or
counselor *is hereinbefore prescribed.
4. For doing any other act to which such a consequence is by
law attached, or upon conviction for any of the offenses mentioned in
sections 201, 202, 209 and 210 of the penal code.
§ 13. Proceeding to remove or suspend.] The proceeding to
remove or suspend an attorney may be commenced by direction of the
court, or on motion of any individual. In the former case the court
must direct some attorney to draw up the accusation; in the latter the
accusation must be drawn up and sworn to by the person making it.
§ 14. Accusation—how answered.] To the accusation he may plead
or demur, and the issues joined thereon shall, in all cases, be tried by
the court, all the evidence being reduced in writing, filed, and preserved.
§ 15. Judgment on plea op guilty.] If the accused plead guilty,
or fail to answer, the court shall proceed to render such judgment as
the case requires.
§ 16. Appeal from judgment.] In case of removal or suspension
being ordered by a district court, an appeal therefrom lies to the
supreme court, and all the original papers, together with a transcript of
the record, shall thereupon be transferred to the supreme court, to be
there considered and finally acted upon. A judgment of acquittal by
the district court is final.
§ 17. Refusal to pay over money.] An attorney who receives the
money or property of his client in the course of his professional
business, and refuses to pay or deliver it in a reasonable time, after
demand, is guilty of a misdemeanor.
§ 18. No penalty unless lien secured.] When the attorney claims
to be entitled to a lien upon the money or property, he is not liable to
the penalties of the preceding section until the person demanding the
money or property proffers sufficient security lor the payment of the
amount of the attorney's claim, when it is legally ascertained.
§ 19. No liability if security be given.J Nor is he in any case
liable as aforesaid, provided he gives sufficient security that he will pay
over the whole, or any portion thereof, to the claimant, when he is
found entitled thereto.
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CHAPTER XIX.

Jurors.
§ 1. Qualifications of jurors.] All male citizens residing in any
of the counties of this territory having the qualifications of electors,
and being over the age of twenty-one years, and of sound mind and dis
cretion, and not judges of the supreme court or district courts, clerk
of the supreme or district courts, sheriffs, coroners, licensed attorneys
engaged in the practice, or jailors, and not subject to any bodily infirm
ity amounting to a disability, and who have not been convicted
of a criminal offense punishable by imprisonment in the penitentiary,
and not subject to disability for the commission of any offense which by
special provision of law does or shall disqualify them, are and shall be
competent persons to serve on all grand and petit juries wfthin their
counties or subdivisions respectively; Provided, That persons over six
ty years of age, ministers of the gospel, probate judges, county commis
sioners, registers of deeds, practicing physicians, postmasters and
carriers of the United States mail, shall not be compelled to serve as
jurors.
§ 2. TWO HUNDRED NAMES FROM LAST TAX LIST.] In each of the
counties wherein a district court is appointed or directed to be holden,
two hundred names of qualified persons shall be selected from the last
annual tax list, and furnished to the clerks of the district courts by
the county commissioners, from which to draw the grand and petit
jurors; and such number shall at all times he kept full by completing
the number after each term of court when a jury or juries • have
been drawn and summoned, and at the end of each term of the district
court the clerk thereof shall make requisition upon the county com
missioners for the furnishing of so many names as have been drawn, so
as to keep the said number of two hundred full; and such county commis
sioners snail, at their first meeting after receiving such requisition, fur
nish such number of names, so selected, of persons so qualified, to
complete and keep full such number of two hundred; Provided, That
upon discovery by the court or county commissioners of the name of
any person who is a non-resident, or disqualified, they shall withdraw
■such name.
§ 3. How drawn in subdivisions.] To enable juries to be drawn
and summoned in those subdivisions composed of two or more coun
ties, the county clerks of all the organized counties therein shall, as
soon as the assessment roll is returned, and yearly thereafter, furnish
to the clerk of the district court of that subdivision the aggregate
number of names appearing upon the assessment roll of their counties
respectively, if such county shall have such assessment roll, and the
clerk of such district court shall thereupon, and yearly thereafter, make
requisition upon the county commissioners for the proportionate num
ber of names to be furnished by each county of the subdivision
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respectively, to make up the number of two hundred, each county to
furnish such proportion as the number of names upon their assessment
roll bears to the aggregate of all the assessment rolls of the counties
of such subdivision; and thereupon, from time to time, as such requi
sition shall be made, the county commissioners shall furnish the required
number of names, and from the two hundred names so furnished, the
grand and petit juries shall be drawn by such district court clerk and
sheriff of the county where the court is held, by lot, as therein pro
vided.
§ 4. When county fails.] If one or more counties shall fail to fur
nish their proportionate, or any number of names, such juries shall be
drawn from those names that shall be furnished, and the judges of the
district courts respectively are authorized and empowered to make
any rule or order that shall be by them deemed necessary, or to cause
any act or thing to be done to effect the drawing or summoning of
either a grand or petit jury for such subdivision, and shall at any time
have the power to cause a jury, either grand or petit, to be summoned
for such district court from the body of such subdivision, and no omis
sion of any act altogether, or the failure to perform it within the time
herein prescribed, shall be the cause of challenge of any individual
juror or to the panel.
§ 5. Jury summoned only on order of district court.] No jury
shall be summoned except by order of the judge of the district court,
who shall issue an order to the clerk of said court that a jury shall be
summoned, and in such order shall specify the number of petit jurors
that shall be summoned, and the time and place where they shall
appear, and such order may be issued at any time within ten days
before the first day of the term of the district court, or at any time
during the term of said court.
§ 6. Grand jury, how summoned.] A grand jury shall be summoned
in the same manner provided for summoning petit juries; Provided,
That in all cases a grand jury shall consist of not less than sixteen
jurors.
§ 7. Clerk puts names on tickets.] The clerk or deputy clerk
receiving the names from the county commissioners as herein provid
ed, shall write the name of each person selected on a separate ticket,
and place the whole number of tickets in a box, or other suitable and
safe receptacle, and shall preserve the list of names furnished by the
commissioners in the files of his office.
§ H. Clerk and sheriff draw jurors by lot.] The clerk of the
district court, or his deputy, and the sheriff, or his deputy, or, if there be
no sheriff, or, in case of his disability or suspension from office, the
coroner shall immediately upon, or within two days from the receipt of
the order directing a jury to be summoned, meet together and draw by
lot out of the box or receptacle, wherein shall be kept the tickets afore
said, the number of jurors directed to be summoned by the judge of
the district court. The jurors first drawn, to the number required in
the order, shall serve as grand jurors, if a grand jury shall be ordered
to be summoned, and the remainder, drawn in compliance with said
order, shall serve as petit jurors.
§ 9. Clerk issues venires.[ The clerk shall, on the day of the draw
ing as herein provided, issue a venire, or venires, as the case may be,
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directed to the proper office of the counties respectively from which the
jurors are drawn, commanding such officer to summon the persons
whose names are drawn, to appear before the district court at the hour,
day, and place designated in the order of the judge. A separate venire
shall issue for the grand jury when such jury shall be ordered.
§ 10. Venire, how served.] The officer receiving such venire shall
forthwith serve the same, by reading or delivering a true copy thereof
to each person therein named, or by leaving such a copy at his usual
place of residence; such copy need contain only the name of the juror
served; and shall make return thereof, with his proceedings endorsed
thereon, to the clerk as soon as he has executed the same.
§ 11. Juror must appear.] Each grand and petit juror summoned
shall appear before the court on the day and at the hour specified in
the summons, and shall not depart without leave of the court.
§ 12. Court may order jury forthwith.] If all persons sum
moned as grand and petit jurors do not appear before the court, or if
for any cause the panel of the grand jurors or petit jurors is not com
plete, or if no jurors be drawn as above provided, the court may order
the sheriff, deputy sheriff, or coroner, to summon without delay, good
and lawful men having the qualifications of jurors, and the person or
persons summoned shall forthwith appear before the court, and, if com
petent, shall serve on the grand jury or petit jury, as the case may be,
unless such person, or persons, may be excused from serving or lawfully
' challenged.
§ 13. Summons to complete special panel.] Whenever the panel
of petit jurors shall be exhausted by challenges of either party, in any
action, the judge of the court shall order the sheriff, deputy sheriff, or
coroner, to summon without delay, a sufficient number of persons pos
sessing the qualifications of jurors, as before provided, to complete the
number requisite for a jury in that particular case.
§ 14. Citizens must be selected in rotation.] It shall be the duty
of the couu.ty commissioners in selecting and furnishing to the clerk
the number of persons qualified to serve as grand and petit jurors, so to
select and arrange that no one person shall come on the jury the sec
ond time* before all qualified persons shall have served respectively in
rotation, according to the best information that can be obtained.
§ 15. Failure to appear punishable.] If any person summoned
to appear as grand juror or petit juror, fails, refuses, or neglects to
appear, such person shall be considered guilty of contempt of the
court, and may be fined by the court in any sum not less than five nor
more than fifty dollars; and if any person, when a second order of
attachment is issued, neglects or refuses to appear, such person may
be fined as above provided, and imprisoned by the court, not longer
than ten days, in the county jail, and if the county commissioners of
any county willfully neglect or fail to select and furnish to the clerk
names of persons as hereinbefore provided, such persons so offending
may be fined by the court not less than five nor more than fifty dollars;
and if the clerk of the district court, or deputy clerk, or sheriff, or dep
uty sheriff, or coroner, so neglect or fail to perform the duties imposed
by this act, the persons so offending shall be considered guilty of con
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tempt of court, and may be fined by the court not less than five nor
more than fifty dollars, and if guilty of gross misconduct in office, and
contempt in disregarding the provisions of this act, may be imprisoned
by the court not longer than thirty days in the county jail.
, .

CHAPTER XX.

Administration of Oaths.
§ 1. Officers authorized to administer oaths.] The following
officers are authorized to administer oaths:
Each justice of the supreme court;
Clerks of the supreme and district courts, and their deputies, within
their respective counties;
County clerks and their deputies, and county commissioners, within
their respective counties.
Judges of the probate court, justices of the peace, and notaries pub
lic, within their respective counties.
Each sheriff and his deputies, in cases where they are authorized by
law to select commissioners or appraisers, or to empanel juries for the
view or appraisement of property, or are directed as an official duty to
have property appraised, or take the answers of garnishees.
% 2. Persons may affirm.] Persons conscientiously opposed to
swearing may affirm, and shall be subject to the penalties of perjury
as in case of swearing.

CHAPTER XXI.

Counties and County Officers.
organization of counties.
§ 1. Fifty voters to organize county.] Whenever the voters of
any unorganized county in this territory shall be equal to fifty or
upwards, and they shall desire to have said county organized, they may
petition the Governor, setting forth that they have the requisite num
ber of voters to form a county organization, and request him to appoint
the officers specified in the next section of this act.
% 2. Petition to governor and appointments.] Whenever the voters
of any unorganized county in the territory shall petition the governor,
as provided in the preceding section, and the said governor shall be
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satisfied that such county has fifty legal voters, it shall be the duty of
the governor, and he is hereby authorized to appoint three persons,
residents thereof, county commissioners for such county, who shall
hold their office until the first general election thereafter, and until
their successors shall be elected and qualified.
§ 3. Commissioners qualify and appoint officers.] Said county
commissioners, after having qualified according to law, shall appoint
all the county officers of said county required by law. who, after hav
ing qualified, shall hold their office until the . next general election,
and until their successors shall have been elected and qualified.
§ 4. Commissioners' duties.] The county commissioners appointed
under this act shall have the power to locate the county seat of such
county temporarily, and shall divide the county into three commis
sioner districts, which shall be numbered from one to three, and said
districts shall not be changed oftener than once in three years, and then
only at the regular sessions in January, April, or July, and one com
missioner shall be elected from each of said districts at the next gen
eral election after such organization, one of whom shall be chosen for
the term of one year, one for two years, and the third for three years,
and one annually thereafter, as provided by law.
, § 5. Annexed territory part of county.] Such portions of. the
territory not organized into counties as are annexed to any organized
county, shall, for judicial and other purposes, be deemed to be within
the limits and a part of the county to which they are annexed.
LOCATION OF COUNTY SEATS.

§ 6. County seat located by majority vote.] When any county
shall be organized as herein provided, the qualified voters thereof are
hereby empowered to select the place of the county seat, by ballot, at
the first general election at which the county officers are chosen, and
for this purpose each voter may designate on his ballot the place of his
choice for the county seat; and when the votes are canvassed the place
having the majority of all votes polled shall be the county seat, and
public notice of said location shall be given within thirty days by the
county commissioners, by posting up notices in three several places in
each precinct in the county; and if no one place voted for shall have a
majority of all the votes cast, the place as located temporarily by the
county commissioners shall remain the county seat until changed, as
provided in the next section.
§ 7. County seat changed by two-thirds vote.] Whenever the
inhabitants of any county are desirous of changing the <place of their
county seat, and upon petitions being presented to the county com
missioners, signed by two-thirds of the qualified voters of the county,
it shall be the duty of the said board, in the notices for the next gen
eral election, to notify, said Voters to designate upon their ballots, at
said election, the place of their choice; and if, upon canvassing the
votes so given, it shall appear that any one place has two-thirds of the
votes polled, such place shall be the county seat, and notice of such
change shall be given as hereinbefore provided in the case of the loca
tion of county seats of new counties.
§ 8. County seat on public lands.] Whenever any county seat
shall be located upon the public lands, it shall be the duty of the
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county commissioners to enter or purchase a quarter section of land
at the place so designated, at the expense of and for the use of the
county, within three months thereafter, if said land be subject to pri
vate entry; if not, the board shall claim the same as a pre-emption
under the laws of the United States, for the use of said county.
§ 9. Commissioners to survey and plat same.] The county com
missioners shall, within three months after the selection, cause the
same to be surveyed in town lots, squares, streets and alleys, and plat
ted and recorded in pursuance of law, and shall select the place for the
county buildings thereon, reserving for that purpose so many of said
lots as may be deemed necessary.
§ 10. Surplus lots sold.] The remainder of said lots shall be
offered at public sale by the sheriff of said county to the highest bid
der, at the times and places to be designated in the notices of such
sales, which shall be posted at three public places in the county, and
published in Some newspaper, at least thirty days previous to such
sales. The terms of sale shall be one-third cash and the balance on
time, as the county commissioners may deem best, and they may dis
pose of lots at private sale upon terms as above provided.
§11. Certificate to purchaser.] Purchasers of the aforesaid lots
shall receive a certificate of purchase from said sheriff, entitling the
holder to a warranty deed from the county commissioners, when pay
ment in full shall be made for the same; any lots sold as above, that
shall not be paid for as provided in this chapter, or within one year
thereafter, shall be forfeited to the county and shall be again sold as
herein provided.
§ 12. Net proceeds paid into treasury.] The proceeds of the sales
of the aforesaid lots, after deducting the expenses of the surveying,
advertising, selling, and all other necessary expenses, shall be paid into
the county treasury, and shall constitute a fund for the erection of
public buildings for the use of the county, at the county seat, and shall
oe used for no other purpose whatever.
corporate powers and liabilities.
§ 13. County body corporate—powers.] Each organized county is •
a body corporate for civil and political purposes only, and as such may
sue and be sued, plead and be impleaded, in any court in this territory;
and in all cases where lands have been granted to any county for pub
lic purposes, and any part thereof has been sold, and the purchase
money, or any part thereof, shall be due and unpaid, all proceedings
necessary to be had to recover possession of such lands, or to enforce
the payment of the purchase money, shall be instituted in the name
of the proper county.
§ 14. Judgments against, lien on county property.] When any
judgment is obtained against the county, it shall be a lien upon the
property of the county, and the public property shall be liable there
for; but no execution shall issue therein until the board of county
commissioners shall have had six months' time to assess and collect a
sufficient amount of revenue, under the provisions of this chapter, to
pay off apd discharge said judgments, in addition to the ordinary
expenses of the county.
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OFFICERS.

§ 15. Officers of organized counties—election.] Each organized
county shall have the following officers, to wit: Three commissioners,
who shall constitute the board of county commissioners, one register
of deeds, one county clerk, one clerk of the district court, one sheriff,
one assessor, one judge of the probate court, one county treasurer, one
county surveyor, one coroner, one superintendent of public schools,
four justices of the peace, and four constables, who shall possess the
qualifications of electors; and shall be chosen by the qualified electors
of their respective counties at the general election in the year 1878,
and every two years thereafter, except commissioners (who shall be
chosen as hereinafter provided), county clerk and clerk of the district
court.
of the board of county commissioners.
§ 16. Commissioners' teems, succession and districts.] The commis
sioners shall hold their office for the term of three years, except as pro
vided in the statute for the organization of counties, and one shall
retire and one be chosen annually, and in counties now organized the
order of their election and succession shall remain as now established,
and commissioner districts in such counties shall continue as now con
stituted, until changed, as provided by law.
§ 17. County seal.] The board of county commissioners hereby
established shall procure and keep a seal, with such emblems and
devices as they may think proper, wliich shall be the seal of the county,
and no other seal shall be used by the county clerk; and the impres
sion of the seal, hereby required to be kept, by the stamp, shall be
sufficient sealing in all cases where sealing is required.
§ 18. Sessions of board, time and place.] The county commission
ers shall meet and hold sessions for the transaction of business at the
court houses in their respective counties, or at the usual place of hold
ing court, on the first Monday in January, April, July, and October of
each year, and may adjourn from time to time; and the county clerk
shall have power to call special sessions when the interest of the
county demands it, upon giving five days' notice of the time and object
of calling the commissioners together, by posting up notice in three
public places in the county, or by publication in one newspaper in the
county; Provided, That in case of a vacancy in the office of the register
of deeds, the chairman of the board shall have power to call a special
session for the purpose of filling the same.
§ 19. Election of ohaieman of board.] At the first meeting of the
county commissioners in each and every year, they shall elect one of
their number chairman, who shall act as chairman of the board of said
commissioners during the year in which he is elected, or until his suc
cessor is elected; and in case of a vacancy, from any cause whatever,
the board of county commissioners shall elect another chairman.
§ 20. Duties of chairman.] It shall be the duty of the chairman of
the board of county commissioners to preside at the meetings of said
board, and all orders made by the board of county commissioners, and
all warrants drawn on the county treasurer, shall be signed by the
chairman and attested by the county clerk.
§ 21. Tie vote defers decision.] When the board of county
commissioners are equally divided on any question, they shall defer a
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decision until the next meeting of the hoard, and then the matter
shall be decided by a majority of the board.
§ 22. Copies of proceedings evidence.] Copies of the proceedings
of the board of county commissioners, duly certified and attested by
the county clerk, under seal, shall be received as evidence in all courts
of this territory.
§ 23. Board power to preserve order.] The board of county
commissioners shall have the power to preserve order when sitting as
a board, and may punish contempts by fines not exceeding five dollars,
or by imprisonment in the county jail not exceeding twenty-four
hours; they may enforce obedience to all orders made by attachment
or other compulsory process, and when fines are assessed by them the
same may be collected before any justice of the peace having jurisdic
tion, and shall be paid over, as other fines, within ten days after they
are collected.
§ 24. Board to keep account with treasurer.] The said commis
sioners shall keep a distinct account with the treasurer of the county,
in a book to be provided for that purpose, commencing from the day
on which the treasurer became qualified and continuing until the same,
or another person is qualified as treasurer, in which account they shall
charge the treasurer with all sums paid him, and for all sums for
which the said treasurer is accountable to the county, and they shall
credit him with all warrants returned and canceled, with all moneys
paid, and with all vouchers presented by him, and with all matters
with which the treasurer is to be credited on account; and the said
board shall, in their settlement with the treasurer, keep the general,
special, and road tax separate, that any citizen of the county may see
how the same is expended.
§ 25. Board shall keep record,] They shall keep a book in
which all orders and decisions made by them shall be recorded, except
those relating to roads and bridges, and all orders for the allowance of
money from the county treasury shall state on what account, and to
whom the allowance is made, dating the same and numbering them
consecutively, as allowed, from the first day of January to the thirtyfirst day of December in each year.
§ 26. Record as to bridges and roads.] They shall keep a book
for the entry of all proceedings and adjudications relating to bridges
and the establishment, change, or discontinuance of roads.
§27. Warrant register.] They shall keep a book for the entry
of warrants on the county treasurer, showing number, date, amount,
and name of the drawee of each warrant drawn on the treasury, which
may be known as the warrant book, and the warrants shall be num
bered in relation to the order and decision allowing the amount for
which the same is drawn.
§ 28. Board may prosecute civil actions.] They shall have
power to institute and prosecute civil actions in the name of the
county, for and on behalf of the county.
§ 29. Specific powers of board.] They shall have power to make
all orders respecting property of the county, to sell the public grounds
of the county, and to purchase other grounds in lieu thereof; and, for
the purpose of carrying out the provisions of this section, it shall be
sufficient to convey all the interest of the county in such grounds,
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when an order is made for the sale, and a deed is executed in the name
of the county, by the chairman of the board of commissioners, reciting
the order, and signed and acknowledged by him, for and on behalf of
the county; Provided, however, That the question of the sale of such
public grounds or lands shall be first submitted to a vote of the people
of the county, as hereinafter provided, and sanctioned by a majority
vote thereof.
2. They shall have power to levy a tax not exceeding the amount
now authorized by law,, and to liquidate indebtedness.
3. To audit the accounts of all officers having the care, manage
ment, collection, or disbursement of any money belonging to the coun
ty, or appropriated for its benefit.
4. To construct and repair bridges, and to open, lay out, vacate,
and change highways; to establish election precincts in their county
and appoint the judges of election, and to equalize the assessment roll
of their county, in the manner provided by law.
5. To furnish the necessary blank books, blanks, and stationery for
clerks of the district court, county clerk, register of deeds, county
treasurer, and probate judge of their respective counties, to be paid,
out of the county treasury; also a fire proof safe, when in their judg
ment the same shall be deemed advisable, in which to keep all the
books, records, vouchers, and papers pertaining to the business of the
board.
6. To do and perform such other duties and acts that boards of
county commissioners are now, or may hereafter be, required by law
to do and perform.
§ 30. Superintendence of county affairs.] They shall superin
tend the fiscal concerns of the county, and secure their management
in the best manner; they shall keep an account of the receipts and
expenditures of the county, and on the first Monday of July, annually,
they shall cause a full and accurate statement of the assessments,
receipts, and expenditures of the preceeding year, to be made out in
detail under seperate heads, with an account of all debts payable to
and by the county treasurer, and they shall have the same printed in
at least one newspaper in their county, and if there be no paper in the
county, the same shall be posted up at the usual place of holding their
sessions, and at one public place in each precinct of the county.
§ 31. Board may procure original field notes.] Said board is
authorized to procure for their county a copy of the field notes, as soon
as practicable, of the original survey of their county by the United
States, and cause a map of the county to be constructed therefrom, on
a scale of not less than one inch to a mile, and laid off in congressional
townships and sections, to be kept open in the office of the county
clerk, and the field notes to be deposited in the same office.
§ 82. Submit extraordinary outlay to vote.] They shall submit
to the people of the county, at any regular or special election, any ques
tion involving an extraordinary outlay of money by the county, or
any expenditure greater in amount than can be provided for by the
annual tax, or whether the county will construct any court house, jail,
or other public buildings, or aid or construct any road or bridge, and
may aid any enterprise designed for the benefit of the county, when
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ever a majority of the people thereof shall authorize the same as here
inafter provided.
§ 33. Depreciated warrants.] When county warrants are at a
depreciated value, the said commissioners may, in a like manner, sub
mit the question whether a tax of a higher rate than that provided by
law shall be levied; and in all cases when an additional tax is laid, in
pursuance of a vote of the people of the county, or for constructing
or ordering to be constructed any road or bridge, or for aiding in any
enterprise contemplated by the preceding section, such special tax
shall be paid in money and in no other manner.
§ 34. Mode of submitting propositions.] The mode of submitting
Suestions to the people contemplated by the last two sections, shall be
tie following: The whole question, including the sum desired to be
raised, or the amount of the tax desired to be levied, or the rate per
annum, and the whole regulation, including the time of its taking
effect, or having operation, if it be of a nature to be set forth, and the
penalty of its violation, if there be one, is to be published at least four
weeks in some newspaper published in the county. If there be no
such newspaper, the publication is to be made by being posted up in
at least one of the most public places in each election precinct in the
county, and in all cases the notices shall name the time when such
question will be voted upon, and the form in which the question shall
be taken, and a copy of the question submitted shall be posted up at
each place of voting during the day of election.
§ 35. Proposition to tax must accompany.] When the question
submitted involves the borrowing or expenditure of money, the
{>roposition of the question must be accompanied by a proposition to
ay a tax for the payment thereof, in addition to the usual taxes under
section fifteen [twenty-nine] of this chapter; and no vote adopting the
question proposed shall be valid, unless it likewise adopt the amount
of tax to be levied to meet the liability incurred.
§ 36. Such tax annually not exceed three mills.] The rate of
tax levied in pursuance of the last four sections of this chapter, shall
in no case exceed three mills on the dollar of the county valuation in
one year. When the object is to borrow money to aid in the erection
of public buildings, the rate shall be such as to pay the debt in ten
years; when the object is to construct or aid in constructing any road
or bridge, the annual rate shall not exceed one mill on a dollar of the
valuation; and any special tax or taxes, levied in pursuance of this
chapter, becoming delinquent, shall draw the same rate of interest
as ordinary taxes leviecf in pursuance of the revenue laws of this
territory.
§ 37. Record of vote—board cannot rescind.] The said commis
sioners being satisfied that the above requirements have been sub
stantially complied with, and that a majority of the votes cast in favor
of the proposition submitted, shall cause the same to be entered at
large upon the book containing the record of their proceedings, and
they shall then have power to levy and collect the special tax, in the
same manner that the other county taxes are collected. Propositions
thus acted upon cannot be rescinded by the board of county commis
sioners.
.
,
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§ 38. Money specifically applied.] Money raised by the county
commissioners, in pursuance of the last six sections, is specially
appropriated and constituted a fund, distinct from all others, in the
hands of the county treasurer, until the obligations assumed are
discharged.
§ 39. Warrants, how signed and attested.] All warrants upon
the county treasury shall be issued upon the order of the board of
county commissioners, signed by the chairman thereof, and attested
by the signature of the county clerk, with the county seal attached;
and shall designate the fund upon which they are drawn.
§ 40. Sessions public at county seat.] They shall hold their ses
sions with open doors, and transact all business in the most public
manner, and where the county has no court house, or the court house
shall be unfit or inconvenient, they may hold their sessions for the
transaction of business at any other suitable place at the county seat.
All matters pertaining to the interest of the county shall be heard by
the board of commissioners in session only, bnt they may continue any
business from any regular session to an intermediate day.
§ 41. What constitutes record.] The books required to be kept
by this chapter shall constitute the record of the board of county com
missioners.
§ 42. Board provides offices, jail, court room, &c] In any county
where there is no court house or jail erected by the county, it shall be
the duty of the board of county commissioners to provide for court
room, jail, and offices for the several officers by law required to be fur
nished by such county, in a suitable building or buildings, for the lowest
rent to be obtained, at the county seat; or to secure and occupy suitable
rooms at a free rent within the limits of the county seat, or any of the
additions thereto, until such county builds a court house. They shall
also provide the courts appointed to be held therein with attendants,
fuel, lights, and stationery, suitable and sufficient for the transaction
of their business. If the commissioners neglect, the court may order
the sheriff to do so, and the expense incurred by him in carrying the
order into effect, when certified by the court, shall be a county charge.
§43. Power to erect buildings from current revenue.] Said
board shall have authority and power, under the provisions of this
chapter, to provide for the erection and repairing of court houses, jails,
and other necessary buildings within and for the county, and to make
contracts on behalf of the county for the building or repairing of the
same; but no expenditure, for the purpose herein named, greater than
can be paid out of the annual revenue of the county for the current
year, shall be made, unless the question of such expenditure shall have
first been submitted to a vote of the qualified voters of such county,
and shall have been approved by a majority of the votes so cast; and
the board shall determine the amount and rate of taxes to be submitted
to a Vote for such purpose.
§ 44. Duty to use building fund.] After a building fund has been
accumulated, either from the proceeds of the sale of town lots, or from
any other source, it shall be the duty of the board of county commis
sioners, within one year from the time such fund becomes available, to
proceed to the erection of the necessary county buildings, including a
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jail, if such fund shall, in the judgment of the board, be sufficient for
that purpose.
§ 45. Contracts let only on competitive bids.] The board shall
cause an advertisement for bids for the erection of such buildings, to
be printed in some newspaper published in the county, for at least three
months prior to the opening of the bids, and in such other newspaper
in the territory, and for such period as the board may deem advisable.
Such advertisements shall state where the plans and specifications may
be examined, and the time allowed for the completion of such buildings,
and when the bids will be opened and passed upon by the board, which
must be at one of the regular sessions of the board, and must be public.
The lowest responsible bid must in all cases be accepted, and the con
tracts for such buildings shall be so conditioned that not more than
one-half the payment for the same shall be made until the contract
shall be executed and the buildings completed to the satisfaction and
acceptance of the board. Said board may further require a bond, to
accompany each bid, conditioned that the bidder will enter into a con
tract, with approved security, for the performance of the work in
accordance with the plans and specifications, in case his bid is accepted.
§ 46. Appeals allowed from decisions of board.] From all decis
ions of the board of commissioners, upon matters properly before them,
there shall be allowed an appeal to the district court by any person
aggrieved, upon filing a bond with sufficient penalty, and one or more
sureties, to be approved by the county clerk, conditioned that the appel
lant will prosecute his or her appeal without delay, and pay all costs
that he or she may be adjudged to pay in the said district court; said
bonds shall be executed to the county, and may be sued in the name of
the county, upon breach of any condition therein.
§ 47. Appeal in twenty days, on notice.] Said appeal shall be
taken within twenty days after the decision of said board, by serving a
written notice on one of the board of county commissioners, and the
county clerk shall, upon the filing of the bond, and the payment of his
fees, allowed by this chapter, as hereinafter provided, make out a com
plete transcript of the proceedings of said board, relating to the matter
of their decision thereon, and shall deliver the same to the clerk of the
district court.
§ 48. Filing of Appeal.] Said appeal sllall be filed by the first day
of the district court next after such appeal, and said cause shall stand
for trial at such term.
§ 49. Trial de novo on appeal.] All appeals thus taken to the dis
trict court shall be docketed as other causes pending therein, and the
same shall be heard and determined de novo.
§ 50. Power of district court.] The district court may make a
final judgment, and cause the same to be executed, or may send the
same back to the board, with an order how to proceed, and require said
board of county commissioners to comply therewith by mandamus, or
attachment, as for contempt.
§ 51. Official settlements required promptly.] All treasurers,
sheriffs, clerks, constables, and other officers, chargeable with money
belonging to any county, shall render their accounts to, and settle with
the county commissioners at the time required by law, and pay into
the county treasury any balance which may be due the county, take
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duplicate receipts therefor, and deposit one of the same with the clerk
of the county within five days thereafter.
§ 52. Penalty for neglect to deliver money.] If any person thus
chargeable shall neglect or refuse to render true accounts, or settle as
aforesaid, the county commissioners shall adjust the accounts of such
delinquent according to the best information they can obtain, and
ascertain the balance due the county, and order suit to be brought in
the name of the county therefor; and such delinquent shall not be
entitled to any commission, and shall forfeit and pay to the county a
penalty of twenty per cent, on the amount of funds due the county.
§ 53. County warrants not paid—interest.] All county orders
heretofore drawn, or that may hereafter be drawn, by the proper author
ities of any county, shall, after having been presented to the county
treasurer of the respective counties, and by him endorsed, " not paid
for want of funds in the treasury," from said date draw interest at the
rate of ten per cent, per annum.
§ 54. Record of proceedings to be printed, or posted. It shall be
the duty of the board of county commissioners of the several counties
in this territory, to cause to be published in some newspaper printed
in their respective counties, or, in case no newspaper be printed in
their respective counties, then to be posted up in three public places
in said county, one of which shall be posted up in the office of the
county clerk, a full and complete report of all their official proceedings,
of each regular and special meeting held; such proceedings to be so
published or posted as soon after any meeting of the commissioners as
practicable. And the board of county commissioners are hereby
authorized to pay for such publication; Provided, That such payment
shall not exceed the rate of one-half the amount authorized by law
for publications of a legal character.
§ 55. County clerk reports proceedings.] It is hereby made the
duty of the county clerk to make out a full and complete report of the
proceedings of each regular and special meeting of the board, and to
transmit the same to the publisher of the newspaper selected by such
board to publish such proceedings, said report to be made out and trans
mitted by such clerk within one week from the time such proceedings
are had. Such clerk shall.be allowed by the board a reasonable com
pensation for such service.
§ 56. Printed in next issue of paper.] It shall be the duty of the
publisher of any newspaper selected to publish any proceedings of the
board of commissioners of the several counties, to cause any proceed
ings as aforesaid, received by him from any county clerk, to be publisned in the issue of his paper next succeeding the time of their
reception.
OF THE REGISTER OF DEEDS.

§ 57. Instruments recorded indorsements and foot-notes.] The
register of deeds shall keep a full and true record, in proper books kept
for that purpose, of all deeds, mortgages, bills of sale, chattel mort
gages, and all other instruments, authorized by law to be admitted to
record, filed with him for that purpose, provided the person so filing
them for record shall first pay him the fees provided by law for record
ing the same. When an instrument is filed with him for record, he
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shall indorse thereon the date, and hour, and minute of the day of such
filing, and, when recorded, also the pages and designating letters, or
numbers of the book of records in which the record thereof is made;
and. in a note at the foot of the record of each instrument of whatever
kind recorded by him, he shall write the date of the hour and minute
of the day when it was filed with him, and the numbers of the pages
on which. it\is recorded.
§ 58. Numerical index required.] The registers of deeds shall
prepare from the records of their offices respectively, and shall here
after keep a numerical index of the deeds, mortgages, and other instru
ments of record in their respective offices affecting or relating to the
title to real property, in lieu of the indexes by names of grantors and
grantees, as now kept.
§ 59. Separate indices of deeds and liens—forms.] There shall
be prepared and kept one index of the deeds and contracts and other
instruments, not liens merely, and another index of the mortgages and
other liens, which indexes shall be substantially, or as near as may be,
in the following forms:

FORM

OF NUMERICAL INDEX TO CITY AND TOWN
PROPERTY.
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FORM OF SECTIONAL SYSTEM OF NUMERICAL INDEX TO
REAL ESTATE.
RANGE N o. . . .
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§ 60. Compensation for making index—certain counties except
ed.] For the making and preparing of the index to the instruments
now of record, the registers of deeds shall be allowed by the county
commissioners, and paid out of the county treasury of their respective
counties, such just sum as shall be reasonable and proper, and for
keeping such indexes hereafter they shall receive no compensation
beyond their fees now allowed, or that may hereafter be allowed, for
the recording of instruments, the indexing being a part of their duties
in recording the instrument; Provided, however, That it shall be dis
cretionary with the board of county commissioners of the counties of
Union, Bon Homme, Minnehaha, Brookings, Burleigh and Clay, as to
whether they will adopt the foregoing provisions relating to a numer
ical index.
OF THE COUNTY CLERK.

§ 61. Register of deeds is county clerk.] The register of deeds,
and his deputies duly appointed, shall be ex officio county clerk and
deputies thereof respectively; and he shall be liable on his official oath
and bond as register of deeds, for the due and faithful performance of
the duties of county clerk.
§ 62. Must keep record of board.J The county clerk shall attend
the sessions of the board of county commissioners, and keep a true
and full record of their proceedings in books to be provided for that
purpose.
§ 63. General duties of clerk.] He shall do, perform, and trans
act all county business without any extra or greater compensation
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than is allowed by law ; and shall keep all the books required to be
kept by the county commissioners; shall file and preserve in his office
all accounts, vouchers, and other papers pertaining to the settlement
of any and all accounts to which the county shall be a party, copies
whereof, certified under the hand and seal of the clerk, shall be admit
ted as evidence in all courts in this territory.
§ 64. Clerk's election duties.] The county clerk shall perform
all the duties required of him by law relative to the making out and
delivering notices of special and general elections, making abstracts
of and canvassing the votes cast at any special and general election,
issuing certificates of election to members of the legislative assembly,
county, and precinct officers, and forwarding the abstracts of votes
cast at general or special elections to the secretary of the territory.
OF THE SHERIFF.

§ 65. Sheriff—beneral duties.] The sheriff shall keep and pre
serve the peace within his county, for which purpose he is empowered
to call to his aid such persons, or the power of his county, as he may
deem necessary. He must also pursue and apprehend all felons; and
must execute all writs, warrants, and other process from the district
court, or from a justice of the peace, which shall be directed to him
by legal authority. He shall attend at the district court, and the ses
sions of the board of county commissioners, when required by the
latter to attend.
§ 66. Must post election notices.] He shall serve or post up all
notices he may receive from the county clerk or the board of county
commissioners, give notice of special and general elections, and shall
keep his office at the county seat.
of the coroner.
| 67. Coroner succeeds sheriff—when.] When there shall be no
sheriff or deputy sheriff in any organized county, it shall be the duty
of the coroner in such county, to exercise all the powers and duties of
that office until the same shall be filled as provided by law; and when
the sheriff shall be committed to jail, or otherwise disqualified, the
coroner shall be the keeper of the jail, and perform the duties of sheriff
during the continuance thereof. When the sheriff is sued, the coroner
shall serve the papers on him, and his return on all papers served by
him shall have the same credit as the sheriff 's return ; and he shall
receive the same fees as the sheriff for like services.
§ 68. Inquest on dead by unlawful means.] The coroner shall
hold an inquest upon the dead bodies of such persons only as are supSosed to have died by unlawful means. When he has notice of the
ead body of a person, supposed to have died by unlawful means,
found, or being in his county, he is requested to iasue his warrant to
the sheriff, or any constable of his county, requiring him to summon
forthwith three electors, having the qualifications of jurors, of the
county, to appear before the coroner at a time and place named in the
warrant.
§ 69. Warrant for jurors.]
That warrant may be in substance
as follows:
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To the sheriff or any constable of said county:—In the name of the people of the Territory
of Dakota, you- are hereby required to summon forthwith three electors, having the qualifica
tions of jurors, of your county, to appear before me at (name the place,) at (name the day and
hour, or say forthwith,) then and there to hold an inquest on the dead body of
, there lying,
and find by what means he died.
Witness my hand this
day of
18. . .
A. B., Coroner of
county.

§ 70. Completing jury, and oath.] If any juror fails to appear, the
coroner shall cause the proper numher to be summoned and returned
from the bystanders, immediately proceed to empanel them and
administer the following oath, in substance:
You do solemnly swear (or affirm) that you will diligently inquire, and true presentment
make, when, how and by what means the person whose body here lies dead came to his death,
according to your knowledge and the evidence given you.

% 71. Witnesses attendance contempts.] The coroner may issue
subpoenas within his county for witnesses, returnable forthwith, or at
such time and place as he shall direct, and witnesses shall be allowed
the same fees as in cases before a justice of the peace; and the coroner
has the same authority to enforce attendance of witnesses, and to
punish them and jurors for contempt in disobeying his process, as a
justice of the peace has when his process issues in benalf of the
territory.
§ 7.2. Oath to witnesses.] An oath shall be administered to the
witnesses, in substance as follows:
You do solemnly swear that the testimony which you shall give to this inquest concerning the
death of the person here lying dead shall be the troth, the whole truth, and nothing but the truth.
So help you God.

§ 73. Testimony subscribed.] The testimony shall be reduced to
writing under the coroners order, and be subscribed by the witnesses.
§ 74. Return by jury form.] The jurors having inspected the
body, heard the testimony and made all needful inquiries, shall return
to the coroner their inquisition in writing, under their hands, in sub
stance as follows, and stating the matters in the following form sug
gested, as far as found:
Territory op Dakota, )

County.

f 9S'

An inquisition holden at
in
county, territory
aforesaid, on the
day of
A. D. 18
before
,
coroner of the said county, upon the body of
(or person unknown)
there lying dead, by the juror* whose names are hereto subscribed. The said jurors upon their
oaths do say (here state when, how, by what person, means, weapon, or accident, he came to his
death, and whether feloniously.)
In testimony whereof, the said jurors have hereunto set their hands, the day and year
aforesaid.
(Which shall be attested by the coroner.)

% 75. Criminals name not disclosed.] If the inquisition find that
a crime has been committed on the deceased, and name the person
whom the jury believe has committed it, the inquest shall not be made
public until after the arrest directed in the next section.
§76. Coroner may order arrest.] If the person charged be present,
the coroner may order his arrest by an officer or any other person
present, and shall then make a warrant requiring the officer or other
person to take him before a justice of the peace.
.
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% 77. May issue warrant.] If the person charged be not present,
and the coroner believe he can be taken, the coroner may issue a war
rant to the sheriff and constables of the county, requiring them to
arrest the person and take him before a justice of the peace.
§ 78. Warrant returnable to justice.] The warrant of a coroner
in the above case shall be of equal authority with that of a justice of
the peace, and when the person charged is brought before the justice,
the same proceeding shall be had as in other cases under complaint,
and he shall be dealt with as a person under a complaint in the usual
form in criminal cases.
§ 79. Warrant to recite verdict. The warrant of the coroner
shall recite substantially the transactions before him, and the verdict
of the jury of inquest leading to the arrest, and such warrant shall be
sufficient foundation for the proceedings of the justice, instead of a
complaint.
§ 80. Return by coroner.] The coroner shall then return to the
district court the inquisition, the written evidence, and a list of the
witnesses who testified material matter.
§ 81. Disposition of body ; payment of expenses.] The coroner
shall cause the body of a deceased person, which he is called to view,
to be delivered to his friends, if any there be; but if not, he shall cause
him to be decently buried, and the expense to be paid from any prop
erty found with his body; or, if there be none, from the county treasury,
by certifying an account of the expenses, which, being presented to the
board of county commissioners, shall be allowed by them, if deemed
reasonable, and paid as other claims on the county.
§ 82. When justice may aot as coroner.] When there is no coro
ner, and in case of his absence or inability to act, any justice of the
peace of the same county is authorized to perform the -duties of coro
ner in relation to dead bodies, and in such case he may cause the per
son charged to be brought before himself by his warrant, and may
proceed with him as a justice of the peace.
§ 83. Physicians may be summoned.] In the above inquisition by a
coroner, when he or the jury deem it requisite, he may summon one
or more physicians or surgeons to make a scientific examination, and
shall allow, in such case, a reasonable compensation instead of witness
fees.
.i
§ 84. Disposition of property on body.] The coroner must, within
thirty days after an inquest upon a dead body, deliver to the county
treasurer any money or other property which may be found upon the
body, unless claimed in the meantime by the legal representatives of
the deceased. If he fail to do so, the treasurer may proceed against
him for its recovery, by a civil action in the name of the county.
§ 85. Treasurer's duty with property.] Upon the delivery of
money to the treasurer, he must place it to the credit of the county.
If it be other property, he must, within thirty days, sell it at public
auction, upon reasonable public notice, and must in like manner place
the proceeds to the credit of the county.
§ 86. Money, when and how paid.] If the money in the treasury
be demanded within six years by the legal representatives of the
deceased, the treasurer must pay it to them after deducting the fees
and expenses of the coroner of the county in relation to the matter;

46

Counties and County Officers.

Chapter 21.

or it may be paid at any time thereafter upon the order of the board
of county commissioners or supervisors.
§ 87. Statement by ooroner.J Before auditing and allowing the
account of the coroner, the board of county commissioners must
require from him a statement in writing of any money or other prop
erty found upon persons on whom inquests have been held by him,
verified by his oath, to the effect that the statement is true, and that
the money or property mentioned in it has been delivered to the
legal representatives of the deceased, or to the county treasurer.
.

OF THE ASSESSOR.

§ 88. Duties of assessor.] The assessor shall perform all and
singular, the acts and duties which now are or may be hereafter pre
scribed by law for assessors to perform.
of the probate court and the judge thereof.
§ 89. Probate courts—record—seal.] There shall be a probate
court, held by the judge of the probate court, in each organized coun
ty, which shall have the jurisdiction, and proceed in the manner pro
vided in the law governing proceedings in probate courts, and of
guardian and ward. They shall be courts of record, and shall have
a seal, and the judge thereof shall also be clerk of the said court.
§ 90. Court always open -terms.] The court shall be always open
for the transaction of probate business; and the judge thereof shall
especially attend his office and hold terms of the probate court, begin
ning on the first Mondays of January, March, May, July, September,
and November of each year, and continuing so long as shall be neces
sary.
§ 91. Office, furniture, records.] The judge of the probate court
shall keep his office at the county seat in such rooms as the county may
provide, and his office shall be kept open at reasonable hours. He shall
safely keep all the papers, books and records of his office, or relating
to any case or business of the probate court, or before him as judge
thereof, and receive and pay out, according to law, any money which,
by law, may be payable to him. The county shall provide such tables,
desks, cases for books and papers, and all necessary books and papers,
and books of record and other property or furniture required for the
office.
§ 92. Judge not counsel—when.] A judge of the probate court
shall not be counsel or attorney in any civil action for or against any
executor, administrator, guardian, trustee, minor, or other person over
whom or whose accounts he has, or by law would have, jurisdiction,
whether such action relates to the business of the estate or not.
of the treasurer.
§ 93. Treasurer's general duties.1 It shall be the duty of the
county treasurer to receive all moneys belonging to the county, from
whatever source they may be derived, and other moneys which by law
are directed to be paid to him, and all moneys received by him for the
use of the county, shall be paid by him only on the warrant of the board
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of county commissioners drawn according to law, and all other moneys
shall be paid over by him as provided by law.
§ 94. Method and publicity of accounts.] He shall be the collector
of taxes; shall keep his office at the county seat, and shall attend his
office three days in each week. He shall be charged with the amount
of all tax lists in his hands for collection, and credited with the amounts
collected thereon, and the delinquent list, and shall keep a fair and
accurate current account of the moneys by him received, showing the
amount thereof, the time when, from whom, and on what account
received, in cash, warrants, county or road orders; and if in warrants
or orders, their kind, number, or other designation, amounts for which
they were drawn, interest due thereon, and the amounts of the receipts
thereon indorsed, if any; also of all disbursements by him made,
showing the time when, to whom, on what account, and the amount
paid; and he shall so arrange his books that the amounts received and
paid on account of each separate and distinct fund or appropriation,
shall be exhibited in separate and distinct columns, or accounts, and
so as to show whether the same was received or paid in cash, or war
rants, or orders, and if either of the latter, their designation and other
particulars as above required; and the county treasurer shall at all
times exhibit such accounts, when desired, to the territorial, county, or
school officers, entitled to receive the same, and shall at any time pay
over the balance in his hands to them, upon receiving proper vouchers.
§ 95. Board examines and settles accounts.] The books, accounts,
and vouchers of the county treasurer, and all moneys, warrants or
orders remaining in the treasury, shall at all times be subject to the
inspection and examination of the board of county commissioners, and
at the regular meetings of the board in January and July of each year,
and at such other times as they may direct, he shall settle with them
his accounts as treasurer, and for that purpose shall exhibit to them
all his books, accounts, and moneys, and all vouchers relating to the
same, to be audited and allowed, which vouchers shall be retained by
them for evidence of his settlement; and if found correct, the accounts
shall be so certified; if not, he shall be liable on his bond.
§ 96. To insure county property.1 When directed by the board of
county commissioners he shall cause to be insured, at the charge of the
county, any or all of the public buildings and property belonging to the
same, in the name of himself as treasurer and his successors in office,
or otherwise, as said board may direct; and in case of the destruction
or damage of the buildings or property so insured, such treasurer shall
demand and receive the moneys due on account of such insurance, and
pay the same into the county treasury, and such moneys shall be applied
to the fund for rebuilding or restoring such buildings or property.
OF THE COUNTY SURVEYOR.

§ 97. Surveyor's general duties.] The county surveyor shall
make, in a good and professional manner, all surveys of lands within
his county which he may be called upon by the owner thereof, or his
representative, or directed by the district or probate courts, or the
board of county commissioners, to make; and, also, all lands, tracts or
lots owned by the county, and public roads, when so directed by said
board; and his surveys shall be held as presumptively correct.
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§ 98. Record of notes and plats.] He shall transcribe the field
notes and plats of such surveys into convenient and substantial record
books to be furnished by the county, when the board of commissioners
shall deem it advisable, and said records shall be entered in an orderly
manner, easy of reference, and shall be delivered to his successor in
office. They may be kept in the office of the county clerk, and said
record shall be competent evidence in all courts of the facts therein
set forth.
. .
§99. Method of re-survey and subdivision.] The re-survey and
subdivision of lands by all surveyors shall be according to the laws of
the United States, and the instructions issued by the officers thereof in
charge of the public land surveys, in all respects; and in the subdivision
of fractional sections, bounded on any side by a meandered lake or
river, or the boundary of any reservation or irregular survey, the sub
division lines running toward and closing upon the same shall be run
at courses in all points intermediate and equi-distant, as near as may
be, between the like section lines established by the original survey.
§ 100. Sworn chainmen in disputed cases.] Whenever the survey
made is of lines and monuments in dispute between parties, or by order
of the district or probate courts, the chainmen must be disinterested
persons, approved and sworn by the surveyor to measure justly and
impartially to the best of their skill and ability.
§ 101. Fullness and accuracy of notes and plats.] The record of
the field notes and plats shall show distinctly of what piece of land it
is a survey, at whose request it was made, what owners were notified
and present, the date of the survey, the names of the chainmen, and
that they were approved and sworn by the surveyor, when so required
by law. The courses shall be taken according to the true meridian,
and the variation of the magnetic needle therefrom, shall be noted,
and also whenever any material change therein shall occur.
§ 102. Retracing lines to avoid errors.] In retracing lines or
making any survey, he shall take care to observe and follow the bound
aries and monuments as run and marked by the original survey, but
shall not give undue weight to partial and doubtful evidences or
appearances of monuments, the recognition of which shall require the
presumption of marked errors in the original survey, and he shall note
an exact description of such apparent monuments.
§ 103. Assistants—how paid.] All necessary chainmen and other
assistants must be paid for their services by the person for whom the
survey is made, unless otherwise specially agreed.
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CHAPTER XXII.

Vacancies in Office and Supplying Same.
RESIGNATIONS.

§ 1. Resignations, to whom made.] Resignations may be made as
follows:
1. Of all territorial and district officers, to the governor.
2. Of all members of the legislative assembly, to the presiding officer
of their branches respectively, when in session; and when not in
session, to the governor; and when made to the presiding officer, he
shall at once notify the governor thereof.
8. All the officers of the legislative assembly, to the respective
branches thereof.
■ »>
4. Of all elective county officers, to the board of county commission
ers, except of county commissioners, which shall be made to the
county clerk.
5. Of officers of civil townships, to the board of supervisors of the
township, except of members of said board, which shall be to the town
ship clerk; and notice shall forthwith be given by the township clerk
to the clerk of the district court of the resignation of all officers
whose bonds are filed with that officer.
6. Of all officers holding their office by appointment, to the body,
board, court, or officer that appointed them. .
OF VACANCIES.

§ 2. Events causing vacancies.] Every office shall become vacant
on the happening of either of the following events, before the expira
tion of the term of such office:
1. The death of the incumbent.
2. His resignation.
3. His removal from office.
4. Failure to qualify as provided by law.
5. His ceasing to be a resident of the territory, district, county,
township or precinct in which the duties of his office are to be exer
cised, or for which he may have been elected.
6. His conviction of any infamous crime, or of any offence involv
ing a violation of his official oath.
7. Whenever a judgment shall be obtained against him for a breach
of his official bond.
OF REMOVALS.

§ 3. Causes for removal of certain classes of officers.] All
elective county, township, and precinct officers may be charged, tried,
and removed from office for either of the causes following :
1. Habitual or willful neglect of duty.
2. Gross partiality.
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3. Oppression.
4. Extortion.
5. Corruption.
6. Willful maladministration in office.
7. Habitual drunkenness.
8. For a failure to produce and account for all public funds and
firoperty in his hands at any settlement or inspection authorized by
aw.
§ 4. Who may bring action.] The board of county commissioners
in the name of the county, or any person in his own name, may make
such a charge and bring the action, and the district court shall have
exclusive original jurisdiction thereof. The proceedings shall be as
provided in the codes of civil and criminal procedure.
§ 5. Couet may suspend officer.] If the cause be continued, the
court may suspend the accused from the functions of his office until
the determination of the matter, if sufficient cause appear from testi
mony or affidavits then presented; and if such suspension take place,
the board of county commissioners shall temporarily fill the office by
appointment.
j§ 6. Question tried as in other actions.] The question of fact
shall be tried as in other actions, and if the accused is found guilty,
judgment shall be entered removing the officer from his office, and
declaring the latter vacant, or as provided for in the code of criminal
procedure; and a copy thereof shall be certified to the board of county
commissioners, and the county clerk shall enter the same upon the
proper record.
§ 7. Property delivered to successor.] Upon the death, resigna
tion, suspension, or removal from office of any officer, all books and
papers belonging to his office, and all moneys in his hands, and all
Sroperty of whatever kind, held by him by virtue. of his office, shall be
elivered to his successor.
OF FILLING VACANCIES.

§ 8. Vacancies filled by appointment.] All vacancies, except in
the offices of members of the legislative assembly, shall be filled by
appointment, as follows:
1. In the territorial and district officers, by the governor.
2. In county and precinct officers, by the board of county commis
sioners, except vacancies in said board.
3. In officers of civil townships, by the justices of the peace of the
township, together with the board of supervisors, or a majority of
them, by warrant under their hands; and if a vacancy occurs from
any cause in the foregoing board of appointment, the remaining
officers of such board shall till any vacancy therein.
§ 9. Filling vacancy in county board.] When a vacancy occurs in
the board of county commissioners, it shall be the duty of the remain
ing member or members of said board, with the judge of the probate
court and county clerk, to immediately appoint some suitable person
to fill such vacancy from the district where the vacancy occurs.
§ 10. Brief vacancies not to be filled.] If a vacancy occurs
thirty days previous to an election day, at which it may be filled, no
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appointment shall be made unless it be necessary to carry out said elec
tion, and the canvass of the same according to law; in that case an
appointment may be made at any time previous to said election, to
hold until after said election, or until his successor is elected and
qualified.
§ 11. Appointments in writing—term.] Appointments under the
provisions of this act shall be made in writing, and made to continue
until the next general election, at which the vacancy can be filled, and
until a successor is elected and qualified, to be filed with the secretary
of the territory, or in the proper county offices respectively.
§ 12. Appointees —how qualified.] Persons appointed to offices
as herein provided, shall qualify in the same manner as is required
of those elected, the time of which shall be prescribed in their
appointment.

CHAPTER XXIII.

Civil Townships.
ORGANIZATION OP CIVIL TOWNSHIPS.

§ 1. Township organization adopted by vote of county.] When
ever the county commissioners of any county shall deem it expedient
they may submit, at a special election called for that purpose, at least
sixty days before any general election, the question whether the system
of township government, as hereinafter provided, shall be adopted in
said county, and at such special election there shall be written or
printed on the ballots the words, "For township organization," or,
'"Against township organization."
•
§ 2. Whole county divided by commissioners.] If a majority of
votes cast at such election shall be in favor of township organization,
the board of county commissioners shall immediately proceed to divide
the county into civil townships, fix and determine the boundaries
thereto, and number the same, and in so doing shall have regard to
natural boundaries and topography, and may at any time thereafter
alter and change the same; Provided, That the number of civil town
ships shall not exceed the number of congressional townships, or frac
tional parts thereof greater than one half, in any county.
§ 3. Selection of township names.] At the first township meeting,
which shall be on the day of the next general election, held under the
provisions of this chapter, the electors of each township shall choose
by ballot a name for their respective townships to be substituted in
lieu of the number fixed by the board, which shall be recognized by
the board, and entered upon their records, after which such township
shall be known and designated in law by the name so selected; and
should the electors of any township fail to choose a name, as provided,
the board shall select one and so record it.
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§ 4. County olbek reports plats and names.] The county clerk
shall, within thirty days after the first township elections held under
the provisisns of this chapter, transmit to the territorial auditor a plat
of the county showing the boundaries and name of each civil town
ship therein, and shall record a copy of the same, together with all the
acts and proceedings done or had hereunder, in a book to be kept for
that purpose.
§ 5. Auditor to return duplicate names.] If the auditor, on com
paring the report with those previously made from other counties,
rinds that any two or more townships have the same name, he shall
transmit to the county last adopting the township organization the
name of the township to be altered, and the board of county commis
sioners shall at their next meeting thereafter adopt for such township
some name different from those theretofore adopted, so that no two
townships organized under the provisions of this chapter shall have the
same name, and when such name is adopted the county clerk shall
inform the auditor thereof, as before directed, and note the same in the
county record.
$ 6. Present townships remain. ] The limits, boundaries and organ
ization of every organized township shall remain as now established,
until otherwise provided by the board of county commissioners, as pro
vided by law, and in any county hereafter organized into civil
townships under the provisions of this chapter there shall be elected no
county justices of the peace, constables or assessor, and all provisions
of law relating to county government in conflict with the provisions
of this chapter, shall not apply to each county.
' OF THE CORPORATE P0WER9 OF CIVIL TOWNSHIPS.

§ 7. Township body corporate—powers.] Each civil township is a
body corporate for civil and political purposes only, and as such has
power and capacity:
1. To sue and be sued.
2. To purchase and hold lands within its own limits, and for the
public use of its own inhabitants, subject to the powers of the legisla
tive assembly.
3. To make such contracts, purchase and hold such personal property
as may be necessary for the exercise of its corporate or administrative
powers.
4. To make such orders for the disposition, regulation or use of its
corporate property as may be deemed conducive to the interests of its
own inhabitants, '
§ 8, Powers limited to those granted.] No civil township shall
possess or exercise any corporate powers except such as are enumerated
in this chapter, or are especially given by law, or necessary to the exer
cise of the powers so enumerated or granted.
§ 9. Township acts by name.] All acts or proceedings by or
against a township in its corporate capacity shall be in the name of
such township, but every conveyance of land within the limits of such
township, made in any manner for the use and benefit of its inhabit
ants, has the same effect as if made to the township by name.
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powers of electors.
§ 10. Electors have power over pounds, officers, actions, taxes,
rules, penalties, and roads.] The electors of each township shall
have power at their annual township meeting:
1. To determine the number of pound masters, and the location of
pounds.
2. To elect such township officers as are required to be chosen.
3. To direct the institution or defense of actions in all controversies
where such township is interested.
4. To direct such sums to be raised in such township for prosecuting
or defending such actions as they may deem necessary.
5. To make rules and regulations for impounding animals in such
townships.
6. To impose such penalties on persons offending ■ against any rule
or regulation established by said townships, as they may think proper,
not exceeding ten dollars for each offense, unless herein otherwise pro
vided.
7. To apply such penalties, when collected, in such manner as they
deem most conducive to the interests of the township.
8. To vote to raise such sums of money for the repair and construc
tion of roads and bridges, for the support of the poor, and for other
necessary township charges, as they deem expedient; Provided, That
they may, at their annual township meeting, direct such an amount
of the poll and road tax of the township to be expended on the
highways of an adjoining township as they deem conducive to the
interests of the township; which labor and tax shall be expended
under the direction of the supervisors of the township furnishing the
same.
OF TOWNSHIP MEETINGS.

§ 11. Township meetings annual.] The citizens of the several
townships qualified to vote at general elections, shall annually assem
ble and hold township meetings in their respective townships, on
the day and at the place designated for holding the general elec
tion, and at such hour as the electors thereof, at their annual town
ship meeting, from time to time may appoint.
§ 12. Special meeting—how called.] Special township meetings
may be held for the purpose of transacting any lawful business when
ever the supervisors, township clerk, and justices of the peace, or any
two of them, together with at least twelve other freeholders of the
township, file in the office of the township clerk, a written statement
that a special meeting is necessary to the interests of the township.
§ 13. Township clerk gives notice.] Every township clerk with
whom such statement is filed, as required in the preceding section, shall
record the same, and immediately cause notices to be posted up in five
of the most public places in the township, giving at least five days'
notice of such special meeting; and if there be a newspaper printed
in said township, he shall cause a copy of said notice to be published
therein at least three days before the time appointed for such meeting.
§ 14. What notice specifies.] Every such notice shall specify the
purpose for which the meeting is to be held, and no other business
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shall be transacted at such special meeting than is specified in such
notice.
§ 15. Meetings between 9 and 10 a. m. -how organized] The
electors present at any time between nine and ten o'clock in the fore
noon of the day of the annual or special township meeting, or at the
hour appointed by the electors of the township at a former township
meeting, shall be called to order by the township clerk, if he be pres
ent; in case he is not present, then the voters may elect, by accla
mation, one of their number chairman. They shall then proceed to
choose one of their number to preside as moderator of such meeting.
The township clerk last before elected shall be clerk of the meeting,
and keep faithful minutes of the proceedings, in which he shall enter
at length, eArery order or direction, and all rules and regulations, made
by such meeting. If the township clerk is absent, then such person
as shall be elected for that purpose, shall act as clerk of the meeting.
$f 16. Order of business before meeting.] At the opening of every
township meeting, the moderator shall state the business to be trans
acted, and the order in which it shall be entertained, and no propo
sition to vote a tax shall be acted on out of the order of business as
stated by the moderator, and no proposition to reconsider any vote
shall be entertained at any township meeting, unless such proposition
to reconsider is made within one hour from the time such vote was
passed, or the motion for such reconsideration is sustained by a num
ber of voters equal to a majority of all the names entered upon the
poll list at the election up to the time such motion is made ; and all
questions upon motions made at town meetings shall be determined
by a majority of the electors voting ; and the moderator shall ascer
tain and declare the result of the votes on each question.
§ 17. Qualification of voters.] No person is a voter at a township
meeting unless he is qualified to vote at the general election.
§ 18. Minutes signed by clerk and moderator.] The minutes of
the proceedings of every township meeting shall be subscribed by the
clerk and moderator of said meeting, and shall be filed in the office of
the township clerk within two days after such township meeting.
TOWNSHIP OFFICERS TO BE ELECTED.

§ 19. Officers of townships elected.] There shall be elected by
ballot for each township, three supervisors, one of whom shall be des
ignated on the ballots as chairman, one clerk, one treasurer, one
assessor, two justices of the peace, and two constables, who shall hold
their offices for the term of one year, and until their successors are
qualified, except justices of the peace and constables, who shall hold
their offices for two years.
§ 20. How and when chosen.] The officers to be elected by ballot
shall be voted for and named upon the same ballot with county, district,
and territorial officers at the general election. All other officers, if
not otherwise provided, shall be chosen either by yeas and nays, or by
a division as the electors may determine.
§ 21. Return of votes.) When the votes cast at the general elec
tion shall have been canvassed, and the number received by each person
voted for, for each office, counted and ascertained, as provided in the
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general election law, the election board shall, in addition to the'return
to the county clerk therein provided, make a separate return in like
manner and form to the township clerk of the persons voted for, and
the votes for each person cast for each township office.
§ 22. Canvass of votes.] The clerk of every township shall, within
twenty days after each election, taking to his assistance the chairman
of the township board and one justice of the peace, or these failing,
any other two elective township officers, proceed to canvass said
returns and make an abstract thereof, which shall be signed by the offi
cers making the same, which shall be filed in the township records by
the clerk.
§ 23. Tie vote determined.] In case of a tie vote for any office it
shall be determined by the township clerk in the same manner as pro
vided for county officers.
§ 24. Notice to elected officers.] The township clerk snail,
within ten days after the canvass of the votes and the determination of
the persons elected, transmit to each person elected to any township
office a notice of his election.
§ 25. Other officers chosen.] There shall also be chosen by the
electors at each annual township meeting, one overseer of highways,
and one pound master, who shall hold office for the term of one year,
or until their successors are elected and qualified.
§ 26. Qualification of such officers.] They shall qualify by oath
of office in writing to be filed with the township clerk, and within the
period required for other civil officers. Said oath shall be taken before
the townsnip clerk or justice of the peace, without fee, and certified
by the officer before whom it was taken, with the date of taking the
same.
§ 27. Supervisors are judges of election.] The township supervis
ors of each township shall be the judges of election, and if there shall
be any vacancy in said board of judges, the electors present shall
choose viva voce from the qualified electors of said township, so many
judges as there shall be vacancies in such board.
§28. Clerks of election.] The township clerk shall be clerk of
elections, and the board of judges shall have power to appoint one of
the qualified electors of such township to act as the other clerk of
election.
§ 29. Judges and clerks appointed shall take oath.] Any person
chosen as prescribed in the preceding sections to fill any vacancies in
the office of judges or clerks of election, shall, before they enter upon
the duties of their office, take and subscribe to the oath required of
them by law. Said oath shall be taken before the justice of the peace,
or any other officer authorized by law to administer oaths, without fee.
and certified by the officer before whom it was taken, with the date of
taking the same.
miscellaneous provisions.
§ 30. Certificate to acts of justice of peace— his responsibility.)
The oath and bond of a justice of the peace, filed in the office of the
clerk of the district court for the county or judicial subdivision, are
sufficient authority for said clerk to certify to the official acts and sig
nature of such justice of the peace; and any person aggrieved by the
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acts of any such justice of the peace may maintain an action on said
bond in his own name against said justice and his sureties.
. . :
§ 31. Penalty fob refusal to sebve.1 If any township officer, who
is required by law to take an oath of office, enters upon the duties of
his office before taking such oath, he forfeits to such township the sum
of fifty dollars.
POWERS OF BOARD OF SUPERVISORS.

§ 32. Powers of township supervisobs.J The board of supervisors
shall have charge of such affairs of the township as are not by law
committed to other township officers; and they shall have power to
draw warrants on the township for the disbursement of such sums as
may be necessary for the purpose of defraying the incidental expenses
of the township, and for all other moneys raised by the township to be
disbursed for any other purpose.
§ 33. Powee of township over village streets.] Whenever any
incorporated town which is laid out into streets is included within the
limits of an organized township, the township supervisors are author
ized to cause improvements to be made in any street that may be
needed as a highway, if the corporate authorities of such town neglect
to make such improvements.
§ 34.

SUPEBVISORS MAY MAINTAIN ACTIONS FOR PENALTIES, &C.]

The

board of supervisors of any township shall, by their name of office,
prosecute, for the benefit of the township, all actions upon bond given
to them or their predecessors in office; and shall also sue for and collect
all penalties, fines and forfeitures in respect to which no other provision
is made, incurred by any officer or inhabitant of the township, or any
other person; and they shall have power, in like manner, to prosecute
for any trespass committed upon any public enclosure or other property
belonging to the township, and shall pay all moneys collected under
this section to the township treasurer.
§ 35. Two supervisors a quorum.] Any two of the supervisors con
stitute a quorum for the performance of any duty required by law of
the township supervisors, except when otherwise provided; Provided,
That when the board of supervisors are equally divided upon any ques
tion, they shall defer a decision thereof until a meeting of the full
board, and then the question shall be decided by a majority vote of the
board.
§ 36. Police power in villages not incorporated.] Any organized
township, containing any village not incorporated may enact such regu
lations as may be necessary to restrain all disorderly conduct within
the village, arising from drunkenness or otherwise.
§ 37. Offenses- how punished.] Any person deemed guilty of such
disorderly conduct shall, on complaint of any person aggrieved, be
examined before any justice of the peace of such township, and upon
conviction thereof be fined in the sum of not less than two nor more
than ten dollars, and all costs arising from such complaint and trial,
without process first issuing.
§38. Constable may arrest.] Any constable in any such township
shall be a proper officer for arresting and detaining such offending
person.
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§ 39. Township may provide for confinement of prisoners.] Any
township with any such village not incorporated, shall at the annual
township meeting have power to vote any appropriations necessary
for providing such place of confinement, and shall further add to any
such regulations necessary for carrying this into effect.
§ 40. Notice thereof to be given.] Any township providing such
place of confinement shall cause notice of the same to be published in
the newspaper having the largest circulation in such township, if there
be any, or cause the township clerk to post notice thereof in three of
the most public places in said township.
§41. Convicted persons confined.] Any person convicted under
the preceding sections shall be confined in the calaboose until all fines
and costs are paid, not less than one day, nor more than ten days.
§ 42. Township exempt from road and bridge tax.] All townships
organized under the provisions of this act shall be exempt from the
payment of a general county tax for road or bridge purposes, and the
supervisors of such township shall levy such tax as they may deem
necessary, not exceeding one per cent, of the assessed valuation of
such township, to lay out and keep in repair the highways and bridges
therein.
TOWNSHIP AUDITING BOARD.

§ 43. Supervisors are auditing board.] The supervisors shall
constitute a township board for the purpose of auditing all accounts
payable by said township: and, if from any cause, there be not three
supervisors present, to constitute said board, the chairman, and in his
absence, either of the other supervisors, may notify any one, or so
many of the justices of the said township, as will, together with
the supervisors present, make a board of three; and the board so con
stituted shall have authority to act as the township auditing board.
§44. Time for meetings of board.] The township board shall meet
annually on the Tuesday next preceding the annual township meeting,
and at such other times as they deem, necessary and expedient, for the
purpose of auditing and settling all charges against said township;
and they shall state on each account the amount allowed by them;
but no allowance shall be made upon any account which does not
specifically state each item of the same, and the nature thereof.
§ 45. Board to examine, treasurer's accounts.] The said board
shall also, at their annual meeting in each year, examine and audit the
accounts of the township treasurer for all moneys received and dis
bursed by him as such officer; and they shall audit the accounts of all
other township officers who are authorized by law to receive or dis
burse any money of the township by virtue of their office.
§ 46. Board to make report.] Such board shall draw up a report,
stating in detail the items of account audited and allowed, the nature
of each account, and the name of the person to whom such account
was allowed, including a statement of the fiscal concerns of the town
ship, and an estimate of the sum necessary for the current expenses
thereof, and other incidental expenses for the ensuing year.
§ 47. Report to be read, when.] Such report shall be produced
and publicly read by the township clerk at the next ensuing township
meeting, and the whole or any portion of such report may be referred,
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by the order of the meeting, to a committee, whose duty it .shall be to
examine the same and report thereon to such meeting.
§ 48. Town treasurer to pay accounts.] The amount of any
account audited and allowed by the township board, and the amount
of any account voted to be allowed at any township meeting, shall be
paid by the township treasurer, on the order of said board, signed by
the chairman and countersigned by the clerk; and all orders issued to
any person by the township board for any sums due from such town
ship, shall be receivable in payment of township taxes of said town
ship.
TOWNSHIP BOARD OF HEALTH.

§49. Board of health.] The township supervisors shall constitute
a board of health, and, within their respective townships, shall have
and exercise all the powers necessary for the preservation of the public
health.
§ 50. Powers and duties of board of health.] The board of health
may examine into all nuisances, sources of filth, and causes of sickness,
and make such regulations respecting the same as they may judge
necessary -for the public health and safety of the inhabitants; and
every person who shall violate any order or regulation made by any
board of health, and duly published, shall be deemed guilty of mis
demeanor, and punished by a fine not exceeding one hundred dollars,
or by imprisonment in the county jail not exceeding twenty days.
§51. Board of health to give certain notices.] Notice shall be
given by the board of health of all orders and regulations made by
them, by publishing the same in some newspaper, if there is "One
published in such township; if there is none, then by posting up such
notice in five public places therein ; and such publication of said order
and regulations shall be deemed a legal notice to all persons.
§ 52. Nuisances to be removed, by whom.] Whenever any
nuisance, source of filth, or cause of sickness, is found on private
property, the board of health shall order the owner or occupant
thereof, at his own expense, to remove the same within twenty-four
hours; and if the owner or occupant neglects so to do, he shall forfeit
a sum not exceeding fifty dollars, to be recovered in the name of and
for the use of the township.
§53. Owner liable for expenses. | Whenever such owner or occu
pant shall not comply with such order of the board of health, said
board may cause the said nuisance, source of filth, or cause of sickness,
to be removed, and all expenses incurred thereby shall be paid by the
said owner or occupant, or by such other person as has caused or per
mitted the same.
§ 54. Board of health may enter building or vessel.] Whenever
the board of health thinks it necessary for the preservation of the
health of the inhabitants, to enter any building or vessel in their town,
for the purpose of examining into and destroying, removing, or pre
venting any nuisance, source of filth, or cause of sickness, and shall
be refused such entry, any member of the board may make complaint
under oath to a justice of the peace of his township, stating the facts
in the case so far as he has knowledge thereof.
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| 55. Who may issue warrant to remove nuisance.] Such justice
shall thereupon issue a warrant, directed to the sheriff or any constable
of the county, commanding him to take sufficient aid, and, being
accompanied by two or more of the board of health, between the hours
of sunrise and sunset, to repair to the place where such nuisance, source
of filth, or cause of sickness complained of may be, and the same
destroy, remove, or prevent, under the direction of the members of
such board of health.
§ 56. Disposition of persons with small pox, &o.| When any
person coming from abroad, or residing in any township within this
territory, is infected, or lately has been infected, with the small pox or
other contagious disease, dangerous to the public health, the board of
health of the township where such sick or infected "person is, may
immediately cause him to be removed to a separate house, if it can be
done without danger to his health, and shall provide for him nurses
and necessaries, which shall be at the charge of the person, his parents,
guardian, or master, if able, otherwise at the charge of the township
to which he belongs; and if he is not an inhabitant of any township,
at the charge of the county.
§ 57. Disposition op persons with small pox, &c. | If such infected
person cannot be* removed without danger to his health, the board of
health shall make provision, as directed in the preceding section, for
such person, in the house where he may be; and in such case, they may
cause the persons in the neighborhood to be removed, and may take
such other measures as they may deem necessary for the safety of the
inhabitants.
§ 58. When board may establish hospital.] When a disease dan
gerous to the public health breaks out in any town, the board shall
immediately provide such hospital or place of reception for the sick
and infected as is judged best for their accommodation and the safety
of the inhabitants, which shall be subject to the regulations of the
board; and the board may cause any sick and infected person to be
removed thereto, unless his condition will not admit of such removal
without danger to his health, in which case the house or place where
he remains shall be considered as a hospital, and, with all its inmates,
subject to the regulations of the board.
OF THE TOWNSHIP CLERK.

§ 59. Township clerk custodian of records.] The township clerk
shall have the custody of records, books and papers of the township,
when no other provision is made by law; and he shall duly file and
safely keep all certificates of oaths and other papers required by law
to be filed in his office.
§ 60. Duty of clerk to keep record.] He shall record in the book
of records of his township, minutes of the proceedings of every town
ship meeting, and he shall enter therein every order or direction, and
all rules and regulations of any such township meeting; and shall also
file and preserve all accounts audited by the township board, or
allowed at a township meeting, and enter a statement thereof in such
book of records.
§ 61. Township clerk to give bonds.] Every person elected or
appointed to the office of township clerk of any of the townships of this
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territory, shall, before he enters upon the duties of his office, and
within the time prescribed by law for filing his oath of office, execute
a bond, with two or more sufficient sureties, to be approved by the
township treasurer, in such penal sum as the supervisors direct, con
ditioned for the faithful discharge of his duties. Said bond so approved
shall be filed in the office of the county clerk for the benefit of any
person aggrieved by the acts or ommissions of said townshipclerk, and
any person so aggrieved, or the township, may maintain an action on
said bond against said township clerk and sureties.
§ 62. Township clerk to notify county clerk of election.] Every
township clerk, immediately after the qualification of any constable,
elected or appointed in his township, shall transmit to the county
clerk the name* of such constable.
§ 63. Township clerk to notify county clerk of election.] Each
township clerk shall, immediately after the election of any justice of
the peace in his township, transmit a written notice thereof to the
county clerk, stating therein the name of the person elected, and the
term for which he is elected; and if elected to fill a vacancy, he shall
state in said notice who was the last incumbent of the office.
§ 64. Penalty of neglect.] If any township clerk willfully
neglects to make such return, such omission is hereby declared a mis
demeanor, and on convicjbion thereof, the person so offending shall be
adjudged to pay a fine not exceeding ten dollars.
& 65. Clerk to notify county clerk of taxes levied.] The town
ship clerk shall be the clerk of the township board, and shall keep a
true record of all their proceedings, in his office, and it shall be his
duty to forward to the county clerk, on or before the first Monday in
July of each year, the rate per cent, of all taxes voted by the town
ship, and the county clerk shall then extend the tax according to the
rate per cent, on the tax books, and the same, when so extended, shall
be collected as other taxes, and credited to the proper township.
§ 66. Town treasurer to collect and pay money.] The township
treasurer shall receive and take charge of all moneys belonging to
the township or which are by law required to be paid into the town
ship treasury, and shall pay over and account for the same upon the
order of such township or the officers thereof, duly authorized in that
behalf made pursuant to law, and shall perform all such duties as
may be required of him by law.
$ 67. Method and publicity of accounts.] Every township treas
urer shall keep a true account of all moneys by him received by virtue
of his office, and the manner in which the same are disbursed, in a
book provided at the expense of the township for that purpose, and
exhibit such account, together with his vouchers, to the township
board at its annual meeting, for adjustment; and he shall deliver all
books and property belonging to his office, the balance of all moneys
in his hands as such treasurer, to his successor in office, on demand,
after such successor has qualified according to law.
& 68. To receive and receipt for MONEYS.] The township treasurer
shall from time to time draw from the county treasurer such moneys
as have been received by the county treasurer for the use of his town
ship, and on receipt of such moneys shall deliver proper vouchers
therefor. Each township treasurer shall be allowed and entitled to
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retain two per centum of all moneys paid into the township treasury,
for receiving, safe keeping, and paying over the same according
to law.
§ 69. Annual report of treasurer in detail.] Each township
treasurer, shall make out and present to the township board on the
Tuesday next preceding the annual township meeting, a statement in
writing of the moneys by him received into the township treasury
from the county treasurer, and from all other officers and persons, and
also of all moneys paid out by him as such treasurer, in which state
ment he shall set forth particularly from whom and on what account
such moneys were received by him, with the amount received from
each officer or person, and the date of receiving the same; also to
whom and for what purpose any moneys have been paid out by him,
with the amount and date of each payment. He shall also state
therein the amount of moneys remaining in his hands as treasurer.
Such statement shall be tiled by him in the office of the township
clerk, and shall be by such clerk carefully preserved and recorded in
the township book of records.
§ 70. Penalty for neglect.] Every township treasurer who refuses
or neglects to comply with the provisions of the four preceding
sections, shall forfeit not more than two thousand dollars, to be
recovered in any court of competent jurisdiction, the amount to be
fixed by the jury trying the cause, or by the court, if there is no jury
empaneled, and may be recovered by civil action, in the name of the
person who prosecutes the same, with costs of suit; one half shall go
to the person so prosecuting, and the remainder to the township of
which said delinquent is or has been treasurer.
compensation of township officers.
§ 71. What officers are entitled to compensation, and amount of
fees.] The following township officers are entitled to compensation at
the following rates for each day necessarily devoted by them to the
service of the township, in the duties of their respective offices. The
township assessors shall receive for their services two dollars per day,
while engaged in their respective duties as such assessors. The town
ship clerk and supervisors shall receive for their services one dollar
and fifty cents per day, when attending to business in their township,
and two dollars when attending to business out of township; no town
ship supervisor shall receive more than twenty dollars, for compensa
tion, in any one year; Provided, That the township clerk shall be paid
fees for the following, and not a per diem: For serving notices of
election upon township officers, as required by law, twenty-five cents
each; for filing any paper required by law to be filed in his office, ten
cents each; for posting up notice required by law, twenty-five cents
each; for recording any order or any instrument of writing authorized
by lawT, six cents for each one hundred words; for copying any record
or instrument on file in his office, and certifying the same, six cents for
each one hundred words, to be paid for by the person applying for the
same; Provided, further, That at any township meeting, before the
electors commence balloting for officers, they may by resolution refluce
or increase the compensation of officers, but no such increase shall
exceed one hundred per cent.
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§ 72. Duties and pees of pound master and disposition op impound
ed animals.] The pound master is allowed the following fees, to-wit:
For taking into pound, and discharging therefrom, any horse, ass or
mule, and all neat cattle, ten cents each. For every sheep or lamb,
three cents each; and for every hog, large or small, five cents; and
twenty cents for keeping each head twenty-four hours in pound. And
the pound master has a lien on all such animals, for the full amount
of his legal charges and expenses, and shall be entitled to the posses
sion of such animals until the same are paid; and if the same are not
paid, and said animals removed within four days after they are so
impounded, the said pound master shall give notice, by posting the
same in three of the most public places in said township, that said
animals (describing them,) are impounded, and that unless the same
are taken away and fees paid, within fifteen days after the date of
such notice, he will sell the same at public vendue, at the place where
the township meetings of said township are usually held; and on the
day designated in such notice, the said pound master shall expose the
said animals for sale, and sell the same to the highest bidder in cash,
for which services he shall receive two per cent, of the purchase
money for each animal. Out of the moneys realized from said sale,
the said pound master shall deduct all his legal fees and charges, and
pay the balance, if any, to the chairman of the board of township
supervisors, at the same time giving to said supervisors, an accurate
description of the animals sold, and the amount received by him for
each animal, and shall take a receipt and duplicate therefor, and file
one of them with the township clerk; Provided, That the said super
visors shall at any time within six months, upon sufficient proof from
the owner of any animal so sold, pay to said owner the balance due
as received from the said pound master; but if said money is not claim
ed within that time, then the sum so received shall be retained for the
use of said township.
ACTIONS BY AND AGAINST TOWNSHIPS.

§ 73. Action against township, how begun and defended.] In
legal proceedings against a township by name, all papers shall be served
on the ehainnan of the board of supervisors, and in case of his absence,
on the township clerk; and whenever any action or proceeding is com
menced, said chairman shall attend to the defense thereof, and lay
before the electors of the township at the first township meeting, a full
statement of such proceedings, for their direction in regard to the
defense thereof.
§ 74. Township justice no jurisdiction.] No action in favor of any
township shall be brought before any justice of the peace residing in
such township.
§ 75. Damages in lieu of penalty.] Whenever any action is brought
to recover a penalty imposed for any trespass committed on the lands
belonging to the township, if it appears on the trial thereof that the
actual amount of injury to such township lands, in consequence of such
trespass, exceeds the sum of twelve dollars and fifty cents, then the
amount of actual damage, with cost of suit, shall be recovered in said
action instead of any penalty for said trespass imposed by the township
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meeting, and such recovery shall be used as a bar to every other action
for the same trespass.
§76. Partition of township lands.] Whenever, by decree or decis
ion in any action or proceeding, brought to settle any controversy in
relation to township commons, or other lands, the common property of
a township, or for the partition thereof, the rights of any township are
settled and confirmed, the court in which such proceedings are had may
partition such lands according to the right of parties.
§ 77. Treasurer to pay judgments when not appealed.] When a
judgment is recovered against any township, or against any township
officers, in an action prosecuted by or against them in their name of
office, no execution shall be awarded or issued upon such judgment,
but the same, unless reversed or stayed on appeal, shall be paid by the
township treasurer upon demand, and the delivery to him of the cer
tified copy of the docket of the judgment, if there is sufficient money
of such township in his hands not otherwise appropriated. If he fails
to do so, he shall be personally liable for the amount, unless the col
lection thereof is afterwards stayed upon appeal.
§ 78. Judgment paid by special tax, or execution issue.] If judg
ment for the recovery of money is rendered against any township, and
the judgment is not satisfied, or proceedings thereon stayed by appeal
or otherwise, before the next annual meeting of said township, a cer
tified copy of the docket of the judgment may be presented to said
township at said annual meeting. The supervisors of the township
shall thereupon cause the amount due on the judgment, with interest
from the date of its recovery, to be levied as a special tax; and upon
their failure to do so, execution may issue against the township
property.
OP GUIDE POSTS.

§ 79. Guide posts.] Every township shall, in the manner provided
herein, erect and maintain guide posts on the highways and other
ways within the township, at such places as are necessary or conven
ient for the direction of travelers.
§ 80. Supervisors report location of guide posts.] The board of
supervisors shall submit to the electors, at every annual meeting, a
report of all the places at which guide posts are erected and maintain
ed within the township, and of all places at which, in their opinion,
they ought to be erected and maintained. For each neglect or refusal
to make such report, they shall severally forfeit the sum of ten dollars.
§ 81. Township to direct where posts to be erected.] Upon the
report of the supervisors, the township shall determine the several
places at which guide posts shall be erected and maintained, which
shall be recorded in the township records. A township which neglects
or refuses to determine such places, and to cause a record thereof to
be made, shall forfeit the sum of five dollars for every month during
which it neglects or refuses so to do; and in such case, upon any trial
for not erecting or maintaining guide posts reported to be necessary
or convenient, t>y the supervisors, the township shall be estopped from
alleging that such guide posts were not necessary or convenient.
§82. Style of guide post.] At each of the places determined by
the township, there shall be erected a substantial post of not less than
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eight feet in height, near the upper end of which shall he placed a
board, and upon such board shall be plainly and legibly painted, or
otherwise marked, the name of the next town or place, and such other
town or place of note as the supervisors think proper, to which either
of sucb roads lead, together with the distance or number of miles to
the same; and also the figure of a hand, with the forefinger thereof
pointed towards the towns or places to which said road leads; Provided,
That the inhabitants of any town may, at their annual meeting, agree
upon some suitable substitute for such guide post.
MISCELLANEOUS PROVISIONS.

§ 83. Pounds in charge of master.] Whenever the electors of any
township determine at their annual meeting to erect one or more
pounds therein, the same shall be under the care and direction of such
pound masters as are chosen or appointed for that purpose.
§ 84. Electors may discontinue pounds.] The electors of any
township may, at any annual township meeting, discontinue any
pounds therein.
§ 85. Township charges—limitation of tax.] The following shall
be deemed township charges:
1. The compensation of township officers for services rendered their
respective townships.
2. Contingent expenses necessarily incurred for the use and benefit
of the towndiip.
3. The moneys authorized to be raised by the vote of the township
meeting for any township purpose.
4. Every sum directed by law to be raised for any township purpose;
Provided, That no tax for township purposes shall exceed the amount
voted to be raised at the annual township meeting as provided in
subdivision eight, section fifteen, aforesaid.
§ 86. Levy of taxes.] The moneys necessary to defray the town
ship charges of each township shall be levied on the taxable property
in such township, in the manner prescribed in the chapter for raising
revenue and other money for territorial and county purposes and
expenses.
§ 87. Officers to demand property of predecessors.] Whenever
the term of any supervisor, township clerk, or assessor expires, and
another person is appointed or elected to such office, such successor,
immediately after he enters on the duties of his office, shall demand of
his predecessor all books and papers under his control belonging to
such office.
§ 88. Same in case of vacancy.] Whenever either of the officers
above named resigns, or the office becomes vacant in any way, and
another person is elected or appointed in his stead, the person so selected
shall make such demand of his predecessor, or of any person having
charge of such books and papers.
§ 89. Property to be delivered on oath.] Every person so going
out of office, whenever thereto required, pursuant to the foregoing
provisions, shall deliver, upon oath, all records, books and papers in his
possession, or in his control, belonging to the office helcf by him,
which oath may be administered by the officer to whom such delivery
is made.
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§90. Same by. administrator, &c] Upon the death of any of the
officers enumerated, the successor of such officer shall make such
demand, as above provided, of the executors or administrators of such
deceased officer, and such executors or administrators shall deliver,
upon like oath, all records, books, papers or moneys in their posses
sion, or under their eontrol, belonging to the office held by their testa
tor or intestate.
§ 91. Election precinct.] Each township organized under this
chapter constitutes an election precinct.
§ y2. Township shall not contract debts in excess of taxes.] No
township has power to contract debts or make expenditures for
any one year in a larger sum than the amount of taxes assessed for
such year, without having been authorized by a majority of the voters
of such township, and no township shall assess for township purposes
more than three mills on the dollar of taxable property for any one
year.
§ 93. This act not to apply to incorporated cities.] Nothing in
this chapter contained shall in any way apply to any portion of the
territory which is embraced within the limits of any incorporated city ;
but each incorporated city shall have and exercise within its limits,
in addition to its other powers, the same powers conferred by this
chapter upon townships, in the same manner prescribed by law.

FORMS.

FORM OF NOTICE FOR FIRST TOWNSHIP MEETING.

The legal voters of the township of
, in the county of
, anil
Territory of Dakota, are hereby notified that the tirst township meeting for said township will
be held at
, in said township, on
, the
day of
,
A. D. 18. ., for the purpose of electing the following township officers: (state township officers
to be elected).
Attest:
Commissioners
..Clerk.

:l

FORM OF NOTICE OF ANNUAL TOWNSHIP MEETING.

The citizens of the township of
in the county of
, and
Territory of Dakota, who are qualified to vote at general elections, are hereby notified that the
annual township meeting for said township will be held at
, in said township,
on Tuesday, the
day of April next, between the hours of nine o'clock in the
forenoon and four o'clock in the afternoon of the same day, for the following purposes:
1. To elect three supervisors, one of whom shall be designated on the ballots as chairman,
one township clerk, one treasurer, one assessor, two justices of the peace, two constables, and
overseer of highways for each road district in said township.
2. To (state the business to be transacted), and to do any other business proper to be done
at said meeting when convened.
Given under my hand, this
day of
, A. D. 18. .
Town Clerk.
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FORM OF STATEMENT TO BE FILED IN THE OFFICE OF TOWNSHIP CLERK FOR 8PECIAL
TOWNSHIP MEETING.
!•■'•:

The undersigned, township officers and other freeholders of the township of. . . .'
,
in the county of
hereby declare and state that a special township meeting is
necessary to the interests of said town, for the purpose of (here set forth the object of the
meeting).
Witness our hands, this.
day of.
, A. D. 18. ..
, Supervisor.
, Township Clerk.
, ) Justices of the
, )"
Peace.
(Names of twelve other freeholders.)

FORM OF NOTICE FOR SPECIAL TOWNSHIP MEETING.

Whereas, The supervisors, township clerk, and justices of the peace (or as the case may
be), together with twelve others, freeholders of the township of
have, in writing,
filed in my office a statement that a special township meeting is necessary to the interests of
said township ;
The inhabitants, legal voters of the said township of
, are therefore hereby notified,
that a special township'meeting will be held at.
, on the
of
, A.
D. 18. ., at nine o'clock in the forenoon, for the. purposes following, to wit: To (here enumerate
specifically in proper order, the subjects to be acted upon as contained in the statement filed).
Being the objects contained in the statement filed in my office.
Given under ray hand at
, this
day of
, A. D. 18.
Township Clerk.

NOTICE OF ELECTION TO TOWNSHIP OFFICE.

To
:
You are hereby notified that at the annual township meeting (or special town meeting)
held in the town of
, county of
, and Territory of Dakota, on the
day of
, A. D. 18. ., you were duly elected to the office of.
Given under my hand this
day of
A. D. 18. .
Township Clerk.

form of oath.
Territory of Dakota, /
County.
)
I
, do solemnly swear (or affirm), that I will support the constitution of the United
Slates, and of the Territory of Dakota, and faithfully discharge the duties of the office of. . . .". .
of the township of
, in the county of
, to the beBt of my ability
A. D. 18. .
Sworn to and subscribed before me this
day of
, A. D. 18. .
A. B., Justice of the Peace.

NOTFCE OF ACCEPTANCE OF OVERSEER OR POUND MASTER.

To
, Township Clerk of the township of
Sir:—Having been elected (or appointed) overseer of highways (or pound master) for district
number
, in said township, on the
day of
, A. D. 18. . , I hereby
notify you that I accept said office.
Witness my hand, this
day of
, A. D. 18. .

,

FORM OF TREASURER'S BOND.

Know all men by these presents that we, A B, of the township of
in the county
of
, in the Territory of Dakota, as principal, and C D and E F, of said county and
state, as sureties, are held and firmly bound unto (names of supervisors) supervisors of said
township of
tnd their successors in office, in the penal sum of (double the amount of
money to be received) for the payment of which, well and truly to be made, we bind ourselves,
our heirs, executors and administrators, firmly by these presents.
Sealed with our seals, and dated this
day of
, A. D, 18. .
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The condition of the above obligation is such that, whereas, the above bounden A B, has
been elected (or appointed) treasurer for the said township of
for the current year,
and has accepted the office, and is about taking upon himself the discharge of its duties;
Now, therefore, if the said A B shall faithfully execute and discharge all his duties as such
treasurer, then the above obligation to be void, otherwise to remain in full force and effect.
A
B.
SEAL.
C
D
SEAL.
E
F.
SEAL.
Isixikskm knt of approvai..—I hereby approve the within bond and the sureties thereon
Dated

Chairman of Board of Supervisors of the township of.
A. D. 18. .

FORM OK WARRANT OF APPOINTMENT BY JUSTICES OF THE PEACE AND BOARD OF SUPERVISORS
TO FILL VACANCY.

To
, Esq., of the township of
, in the county of
, Territory of
Dakota, greeting:
Whereas, said township has failed to elect (state the officer, or if the vacancy occurs from
any other cause named in the section, so state,) for the year 18. ., and the office of
..uis
now vacant: Therefore we do hereby appoint you (insert title of office) for said term (or
county) to hold said office until the next annual township meeting, and until a successor is
elected and qualified in your place; and you shall have the same, powers and be subject to the
duties and penalties as if you had been duly elected to said office.
Given under our hands this
day of
, A. D. 18. .
-•■•■■•
' Supervisors.
I Justices of
) the Peace.

FORM OF NOTICE BY TOWNSHIP CI.ERK TO ONE APPOINTED TO FIIJ, VACANCY.

To
, Esq., of the township of
, in the county of
, and Territory of Dakota:
You are hereby notified that on the
day of
A. D. 18. ., the justices of
the peace and supervisors of said township, by their warrant of that date, under their hands,
appointed you to the office of (here insert the title of the office) for said township, which
warrant has been duly filed in my office.
Given under my hand this
day of
, A. D. 18. .
Township Clerk.

FORM OF NOTICE FOR TOWNSHIP MEETING WHERE TOWNSHIP HAS FAILED TO ELECT
TOWNSHIP OFFICERS.

The township of
, county of
, and Territory of Dakota, having neglected at the
time fixed by law to organize and elect township officers, we, the undersigned petitioners of
said town, do hereby call a township meeting to elect (state the officers) to be held at
,
in said town, on the
day of
, A. D. 18. .
Dated
, A. D. 18..
(Names of at least twelve freeholders.)

affidavit of freeholder in case notice of township meeting 18 not given within
thirty days after time for holding annual town meeting.
Territort of Dakota, )
County of
, )
A B, being duly sworn, says he is a freeholder of and in the township of
, in said
county; that said township did, at the time fixed by law fc* holding its last annual township
meeting, neglect (or refuse) to organize and elect township officers; that no notice for special
township meeting to elect said officers has been given within thirty days after the time for
holding the annual township meeting as aforesaid, and that this affidavit is made under section
47, for the purpose of enabling the board of county commissioners of said county to appoint
the necessary township officers for the township aforesaid.
Subscribed and sworn to before me this
day of
, A. D. 18. .
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■WARRANT OF APPOINTMENT BY BOARD OK COUNTY COMMISSIONERS.

Whereas, II has been made to appear by the affidavit of
, filed in the office of the
county clerk of the county of
'.. ., and Territory of Dakota, on the
day of
, A. D.
18. ., that the town of
in said county, did neglect (or refuse) to organize and elect
town officers at the time fixed by law for holding its last annual town meeting, and that no
notice for a special town meeting to elect said officers has been given within the time allowed
by law for that purpose ; Therefore, we, the board of county commissioners of said county, do
hereby appoint (state each officer separately) for said town, until others are elected and
qualified in their places.
Given under our hands this
.day of
, A. D. 18. .
Attest:

County Clerk.

Chairman of Board of County Commissioners.

FORM OF RESIGNATION OF TOWNSHIP OFFICER.

To the board of supervisors of the township of
, county of
, and Territory of
Dakota:
I hereby resign the office of
, for said township, and respectfully request that my
resignation be accepted, for the following reasons: (state cause of resignation).
Dated this
day of
, A. D. 18. .
A
B

FORM OF ACCEPTANCE.

, The board of supervisors of said township of
, being satisfied that the causes above
set forth are sufficient, do accept the resignation of the said A B.
Witness our hands this
day of
A. D. 18. .
[■ Supervisors.

FORM OF NOTICE TO TOWNSHIP CLERK.

To
, township clerk of said township of
:
You are hereby notified that the board of supervisors of said township have accepted the
resignation of A B, of the office of
, for said township, and that said office is now
vacant.
Given under our hands this
day of
A. D. 18. .

I Supervisors.
form of complaint.
Territory ofCounty,
Dakota, Jss/
A B, on oath, complains and says that he is a member of the board of health of and for
the township of
, in said county; that said board, on the
-day of
A. D.
18. ., thinking it necessary for the preservation of the health of the inhabitants of said
township, did attempt to enter (describing the building or vessel, and give name of owner, if
known), situate or being in said township, for the purpose of (state object) which then and
there existed, and that said hoard of health and each member thereof present, was by
refused such entry and prevented from entering such (building or vessel), contrary to the
statute in such case provided. And further deponent saith not,, except that a warrant issue as
prescribed by law.
A
B
Subscribed and sworn to before me, this
day of
, A D. 18. .
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form of warrant.
Territory of Dakota, )
County of
, f88The Territory of Dakota, to the sheriff or any constable of said county:
Whereas, A B, has this clay made complaint under oath to me, that (here insert the substance
of the complaint), and prayed that a warrant issue as prescribed by law; Now, therefore, you
are commanded to take sufficient aid, and being accompanied by two or more of the board of
health of said township of
, repair to (state place and matter complained of), and the
said (nuisance or other matter) destroy (remove or prevent), under the direction of the mem
bers of the board of health aforesaid.
Given under my hand, this
clay of
, A. D. 18. .
Justice of the Peace.

FORMS UNDER SECTIONS 66 AND 67.

Town of

, A. D. 18. .
clerk of the district court of the county of. . .'
Sir:—A B was elected (or appointed) constable of the township of
the
day of
A. D. 18. ., and has qualified according to law.

, in said county, on

Township Clerk.
, A. D. 18..
clerk of district court of the county of
Sir:—A B 'was, on the
day of
, A. D. 18. ., elected justice of the peace for said
township for the term of
(If elected to fill a vacancy, add :) Said A B was elected to fill
a vacancy in said office, of which the last incumbent was
Township Clerk.
Town of

FORM OF REPORT OF SUPERVISORS.

Report of the supervisors of the township of
Dakota, for the year
:
Items of Account Allowed.

. . ., county of.

Nature of Account.

and Territory of

Name of Person.

*

*
The supervisors estimate that the following sums are necessary for the ensuing year to meet
the expenses of the township:
Current expenses
$
Support of poor
$. . . .
Other incidental expenses
$. . . .
Total
(Add general statement of fiscal concerns).

$. . . .

Supervisors.
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FORM OF STATEMENT OF TOWNSHIP TREASURER.

Annual statement of
, treasurer of the township of
Territory of Dakota, for the year 18. .

Money received.

Date.

From whom.

, county of

On what Account.

and

Amount.

*

•
Total, $
Money paid out.

Dale.

To whom.

For what purpose.

Amount.

•

Total, $
Bal., |

FORM OF NOTICE BY POCND MASTER.

Notice of Impounding and Sale.—Take notice that the following animals (describing them)
are impounded in the township of
, county of
and Territory of Dakota,
and that unless said animals are taken away and fees puid within fifteen days after the date of
this notice, I will sell the same at public vendue, to the highest bidder in cash, at (state
place, which must be where township meetings are usually held), at.
o'clock in the
noon of that day.
Dated at
, this
day of
A. D. 18. .
Pound Master.

FORM OF REPORT OF SUPERVISORS.

The supervisors of the township of
. . . , county of
, and
Territory of Dakota, respectfully report that guide-posts are erected and maintained in the
places following, and none other in said township, viz: (Give particular description of each
place.) The supervisors are of opinion that guide-posts ought to be erected and maintained in
the following places in said township, and that there are no other places where such guide-posts
will be necessary or convenient.
Dated
, A. D. 18..
Supervisors.

OATH OF PERSON DELIVERING PAPERS, ETC.

You do solemnly swear (or affirm) that you have delivered to me as (state office), all records,
books, and papers in your posession, or under your control, belonging to said office of.
heretofore held by you. So help you God.
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CHAPTER XXIV.

Incorporation of Towns and Cities.
§ 1. Town site to be surveyed and platted.] Persons intending
to make application for the incorporation of a town, as hereinafter
provided, snail cause an accurate survey and map to be made of the
territory intended to be embraced within the limits of such town;
such survey shall be made by a practical surveyor, and show the courses
and distances of the boundaries thereof, and the quantity of land con
tained therein; the accuracy of which survey and map shall be verified
by the affidavit of such surveyor written thereon or annexed thereto.
§ 2. Census to be taken.] Such persons shall cause an accurate
census to be taken of the resident population of such territory, as it
may be on some day not more than thirty days previous to the time of
presenting such application to the board of county commissioners, as
hereinafter provided; which census shall exhibit the name of every
head of a family residing within such territory on such day, and the
number of persons then belonging to every such family; and it shall
be verified by the affidavit of the person taking the same.
§ 3. Survey, map and census subject to examination.] Such sur
vey, map, and census, when completed and verified as aforesaid, shall
be left at some convenient place within said territory for examination
by those having an interest in such application, for a period of not
less than thirty days.
§ 4. Application for incorporation to be by petition.] Such
application shall be by petition, subscribed by the applicants, and also
by not less than one-third of the whole number ot qualified voters
residing within such territory; and such petition shall set forth the
boundaries thereof, the quantity of land embraced according to the
survey, and the resident population therein contained, according to
said census taken; and the said petition shall have attached thereto or
written thereupon, affidavits verifying the facts alleged therein, and it
shall be presented at the time indicated in the notice of such applica
tion, or as soon thereafter as the board can receive and consider the
same.
§ 5. County commissioners to make order of incorporation.] The
board of county commissioners in hearing such application, shall first
require proof, either by affidavit or by oral examination of witnesses
before them, that the said survey, map, and census were subject to
examination in the manner and for the period required by section three
of this act; and if said board be satisfied that the requirements of this
act have been fully complied with, they shall then make an order,
declaring that such territory shall, with the assent of the qualified
voters thereof, as hereinafter provided, be an incorporated town, by the
name specified in the application aforesaid, which name shall be dif
ferent from that of every other town in this territory; and they shall
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also include in such order a notice for a meeting of the qualified voters
resident in said proposed town, at a convenient place therein, to be by
them named, on some day within one month therefrom, to determine
whether such territory shall be an incorporated town.
§ 6. Notice of meeting to be given.] The board shall cause ten
days' notice of such meeting, by publication in a newspaper, if one be
published in the county, and by posting up copies of said notice, not
less than ten in number, at the most public places in said proposed
incorporated town.
§ 7. Opening of polls.] At the meeting of the qualified voters, as
herein provided, polls shall be opened at nine o'clock #in the forenoon
of such day, and shall be kept open until four o'clock in the afternoon,
when they shall be closed.
§ 8. Election of inspectors.] The voters at such meeting, shall
first proceed to the election of three inspectors who, after being duly
chosen and qualified, and one of their number elected clerk, shall,
without delay, proclaim to the meeting that the poll is now opened,
and that they are ready to receive the ballots of the voters.
§ 9. Manner of voting.] The qualified voters of said proposed
incorporated town shall vote by ballot, having thereon the words " for
incorporation, yes;" or the words "for incorporation, no;" and if a
majority of the ballots given at such meeting shall have thereon the
word "no," the voters of such proposed town shall be deemed not to
have assented to the incorporation thereof as a town, and no further
proceedings shall be had in relation thereto; but if a majority of such
ballots shall have thereon the word "yes," such territory shall from
that time be deemed an incorporated town, to have continuance there
after, by the name and style specified in the order made by the board
of county commissioners, as hereinbefore provided, and the inspectors
of such meeting shall make a statement showing the whole number of
ballots given at such meeting -the number having the word "yes"
thereon, and the number having the word "no" thereon which state
ment shall be verified by the affidavit of such inspectors, and shall be
i-eturned to such board of commissioners, at their next session, who, if
satisfied of the legality of such election, shall make an order declaring
that said town has been incorporated by the name adopted, which order
shall be conclusive of such incorporation in all suits by or against such
corporation; and the existence of such corporation, by the name and
style aforesaid, shall thereafter be judicially taken notice of iu all
courts and places in this territory without specially pleading or alleg
ing the same.
§ 10. Division of town into districts.] Such inspectors, when they
shall have returned the statement as aforesaid, shall next proceed to
divide said town into not less than three nor more than seven districts,
having due regard to the equitable apportionment of the population
among the same, and the convenience and contiguity of such district.
§11. Notice of election.] They shall also give ten days' notice by
publication in a newspaper, if one be printed within such town, and
by posting such notices in five public places therein, of an election to
be held in such town for the purpose of electing officers thereof, nam
ing the place therein, and the day upon which the same shall be had;
but such day named shall be within twenty days from the posting of
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such notices. Every subsequent notice of a corporation election shall
be given in like manner by the clerk of said town.
§ 12. Annual election—when held.] An election for officers of
said town, after the first election, shall be held annually on the first
Monday of May of each year, and at every such election the preceding
board of trustees, or any three of them, shall act as the inspectors
thereof.
§ 13. How long polls shall remain open.] At all elections in said
town, the polls shall be open at nine o'clock in the forenoon, and shall
not be finally closed until four o'clock in the afternoon of said day.
§ 14. Inspectors to be the judges of election.] Such inspectors
shall preside at such first election, and be the inspectors thereof, and,
in the receiving and canvassing of votes, shall be governed by the
laws then existing, so far as they are applicable, for the election of
county officers.
§ 15. What town officers to be elected.] There shall be elected
at the first, and at every subsequent election, one trustee from each
district in said town, and also a clerk, assessor, treasurer, marshal, and
justice of the peace, who shall respectively hold their offices until the
first Monday in May next following, or until their successors are elect
ed and qualified; Provided, however, That nothing herein contained
shall prevent the respective offices of clerk, treasurer, assessor, and
marshal from being held by one and the same person.
§ 16. Persons having highest number of votes to be elected
duty of inspectors.] The persons having the highest number of votes
for the office of trustee shall be declared elected as such trustees, and
the persons who receive the highest number of votes respectively for
clerk, marshal, assessor, treasurer, and justice of the peace, as designat
ed by the ballot for such office, shall be declared so elected; and if two
or more shall have an equal and highest number of votes, and there
be no choice, the inspectors of such election shall forthwith determine
by lot which shall be deemed elected; and it shall be the further duty
of such inspectors to make a certified statement, over their own signa
tures, of the persons elected to fill the several offices in said town, and
file the same wTith the county clerk in the county thereof, within ten
days after the date of such election, and no act or ordinance of any
board of trustees chosen at such election shall be valid until the pro
visions of this section are substantially complied with.
§ 17. County clerk to make record of statement.] It shall be the
duty of the county clerk of the proper county to make a record of
such certified statement, for which services there shall be paid the same
fee as is allowed for similar services in other cases.
§ 18. Vacancies in the board of trustees -how filled.] A
vacancy occuring in the board of trustees, or in any corporation office,
s
shall
be filled by appointment at a special meeting of the trustees
called for that purpose, but such appointment shall be made from the
district, if a trustee be appointed, in which the vacancy has occurred,
and shall in no case extend beyond the annual elections provided for
in this act.
§ 19. Officers to take oath.1 The board of trustees chosen as
aforesaid, shall elect a president from their own body, and such presi
dent, trustees, and all other officers elect shall, within five days after
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such election, take and subscribe, before some person authorized to
administer the same, the usual oath or affirmation for the faithful per
formance of the duties of their respective offices.
§20. Board ok trustees a body corporate.] The president and
trustees of such town, and their successors in office, shall constitute a
body politic and corporate, by the name of the town of
—, and
shall be capable in law to prosecute and defend suits to which they are
a party.
§ 21. Notice of special meeting.] Special meetings of the qual
ified voters may be called by the clerk by order of the trustees of said
town, by giving ten days' notice thereof in a newspaper, if any be
printed in such town; otherwise by posting up such notices in five
public places therein, and such notice shall state the object for which
each meeting is called.
POWERS OF THE BOARD OF TRUSTEES.

§ 22. Powers of board of trustees.] The board of trustees shall
have the following powers, viz. :
1 . To have a common seal, and alter the same.
2. To purchase, hold, or convey any estate, real or personal, for the
use of the corporation, so far as such purchase may be necessary to
carry out the objects contemplated by this act.
3. To organize fire companies, hook and ladder companies, to regu
late their government, and the times and manner of their exercise, to
provide all necessary apparatus for the extinguishment of fires; to
make owners of buildings provide ladders and fire buckets; which are
hereby declared to be appurtenances to the real estate, and exempt from
execution, seizure, or sale; and if the owner shall refuse to procure
suitable ladders or fire buckets after reasonable notice, the trustees
may procure and deliver the same to him; and in default of payment
therefor, may recover of said owner the value of such ladder, or fire
buckets, by suit before the justice of the peace of the town incor
porated by the provisions of this act. and costs accrued thereby; to
regulate the storage of gunpowder and other materials; to direct the
construction of a place for the safe deposit of ashes; and may under
any order by them, entered upon the proper book of the board, visit,
or appoint one or more fire wardens to visit, and examine at all
reasonable hours, dwelling houses, lots, yards, enclosures, and buildings
of every description, discover if any of them are in a dangerous con
dition, and provide proper remedies for such dangers; to regulate the
manner of putting up stoves and stove pipes; to prevent out-fires, and
the use of fireworks, and the discharge of fire-arms within the limits
of said corporation, or such parts thereof as they may think proper;
to compel the inhabitants of such town to aid in the extinguishment
of fire, and prevent its communication to other buildings, under such
penalties as are in this act provided; to construct and preserve reser
voirs, wells, pumps and other water works, and to regulate the use
thereof, and generally to establish other measures of prudence, for the
prevention or extinguishment of fires, as they shall deem proper.
4. To declare what shall constitute a nuisance, and to prevent, abate,
and remove the same, and take such other measures for the preserva
tion of the public health, as they shall deem necessary.
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5. To restrain from running at large, cattle, swine, or other animals.
6. To restrain and prohibit gambling and other disorderly conduct;
to suppress and prohibit the keeping of houses of ill-fame, and to
authorize the seizure and destruction of gambling apparatus.
7. To license, regulate or restrain auction establishments, traveling
peddlers, public exhibitions, and the sale of intoxicating liquors within
the corporation.
8. To establish and regulate markets, and build market houses, and
direct the location of slaughter houses.
9. To lay out, open, grade, and otherwise improve the streets, alleys,
sewers, sidewalks and crossings, and to keep them in repair, and to
vacate the same.
10. To appoint street commissioners, and also fire wardens, not
exceeding three.
11. To prohibit incumbrance of the sidewalks of said town, and
riding or driving thereon, except to cross the same.
12. To provide means for keeping and preserving the peace and
quietness of such town.
13. To insure the public property of such town. ■
14. To purchase, lay out and regulate cemeteries.
15. To plant trees upon public grounds, and along the streets of such
town, and provide for their culture and preservation, and to enclose
any public square or other public ground within said corporation.
16. To levy and collect annual taxes not exceeding fifty cents on the
hundred dollars valuation, and twenty-five cents poll tax on all prop
erty subject by law to taxation.
17. To levy and collect annually a tax of one dollar on each male
dog, and two dollars on each female dog owned and kept within such
town.
18. To make and establish such by-laws, ordinances and regulations,
not repugnant to the laws of this territory, as may be necessary to
carry into effect the provisions of this act, and to repeal, alter or amend
the same as they shall seem to the board of trustees of such town to
require; but every by-law, ordinance, or regulation, unless in case of
emergency, shall be published in a newspaper in such town, if one be
printed therein, or posted in five public places, at least ten clays before
the same shall take effect.
19. To enact fines, penalties and forfeitures for violations of this act,
or of any by-law or ordinance by them established, not exceeding ten
dollars for any one offense, which may be recovered by action in the
name of the corporation, but such board may remit the whole or any
part of the fine, penalty or forfeiture; Provided, That the fine assessed
for the violation of any ordinance requiring a license shall not be less
than the amount required to be paid for such license, although it may
exceed the sum of ten dollars.
§ 23. Jurisdiction of trustees over public grounds.] The trustees
shall have jurisdiction over any commons or public grounds belonging
to said town, and shall have power to regulate, with the consent
of a majority of the owners thereof, the banks, shores and wharves of
that portion of any navagable streams within the corporate limits, but
no ferries heretofore, or which may hereafter be established by law,
shall be prejudiced or in any manner effected by the provisions of this act.
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•OF THE AUDITING AND PAYMENT OF ACCOUNTS. .. . '

.• <• i

..

§ 24. Appropriation of moneys.] All .moneys, however derived,
belonging to such corporation shall only be appropriated for such
objects, and defraying such expenses, as accrue, or necessarily arise
in the exercise of powers granted by this act. No appropriation shall
be made without an order to that effect entered upon a proper book, to
be kept for that purpose by such board.
§ 25. Of auditing accounts.] No account or claim against said ,
town shall be audited or allowed by the board of trustees, unless it be
made out fully and itemized, and every such account audited shall be
numbered from one, upwards, in the order they were presented, and a
memorandum of the same entered upon a book to be kept exclusively
for that purpose.
§ 26. Payment of accounts.] No account or claim shall be paid
unless audited and allowed by the board as aforesaid, and no moneys
shall be drawn from the treasury except upon a warrant from the
treasurer, signed by the president of said town, and attested by the
clerk thereof.
of corporate indebtedness.
§ 27. Contracting of loans.] No incorporated town under this
act, shall have power to borrow money or incur any debt or liability
unless the citizen owners of five-eighths of the taxable property of
such town, as evinced by the assessment roll of the preceding year,
petition the board of trustees to contract such debt or loan, and such
petition shall have attached thereto an affidavit verifying the gen
uineness of the signatures to the same; and for any debt created thereby,
the trustees shall add to the tax- duplicate of each year successively, a
levy sufficient to pay the annual interest on such debt or loan with
an addition of not less than five cents on the hundred dollars to create
a sinking fund for the liquidation of the principal thereof.
of the qualification of officers.
§ 28. Certain officers to give bonds.] The clerk, assessor, treas
urer, marshal, and justice of the peace, shall, within ten days after
their election or appointment, each and severally give bonds payable
to the town of
, with freehold sureties to such an amount
as the board of trustees shall direct; but the bonds of the treasurer
and marshal shall respectively be for double the amount of the esti
mated tax duplicate for the current year.
§ 29. Books and vouchers to be delivered successor.] All books,
vouchers, moneys or other property, belonging to the corporation, and
in charge or possession of any officer of the same, shall be delivered
to his successor when qualified.
levy and collection of taxes.
§ 30. Board of trustees determine amount of tax.] The board of
trustees shall, before the third Tuesday in May of each year, determine
the amount of general tax for the current year.
§ 31. Duties of assessor.] The assessor shall assess all property
liable to taxation in such town under such rules and regulations as
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-the board may prescribe, and shall make return of his assessment roll
to such board on or before the second Tuesday of June of each year.
§ 32. Notice of opening of assessment roll.] The trustees shall
cause the clerk of said corporation to put up notices, in three or more
public places in said town, stating that the assessment roll is returned
and open for inspection, and that, on a day and at a place to be speci
fied in said notice, the trustees will hear, and decide all complaints of,
and appeals from, the acts of said assessor.
§ 33. Correction of tax list.] When the assessment roll shall have
been corrected and completed, the trustees shall levy a tax upon the tax
able property of said town, to such an amount as they may deem
necessary, and shall set opposite the name of each person taxed, a
description and valuation of the property charged therewith, and the
amount of tax assessed against such person; and when such tax list
shall have been made, they shall cause a copy thereof, with a warrant
annexed, to be delivered to the marshal of such town. The assessment
roll and tax list shall be deposited with the treasurer of such town,
who is hereby charged with the safe custody of the same.
§ 34. Warrant to marshal to collect and pay over taxes.] Such
warrant shall be under the seal of the corporation, signed by the
president and trustees, or a majority of them, and attested by the clerk,
and shall command the marshal to collect the taxes specified in his
duplicate within ninety days, and pay over the same, and make return
of said warrant, to the treasurer of said town. Such trustees may
renew such warrant for any period not exceeding thirty days.
§ 35. Powers of marshal to collect tax.] The marshal shall
collect the taxes on said duplicate when so required, and shall have the
same power to enforce collections, and shall be governed by the same
rules and regulations as county treasurers and collectors, and shall
have authority in like manner to collect by distress and sale of per
sonal property; but if the tax cannot be so made and it becomes nec
essary to sell real estate, such tax shall be certified to the county
treasurer, who shall proceed and collect the same as directed by the
statute governing tax sales; Provided, That this shall not apply to
incorporate cities, villages, or towns, for which a different method is
provided by their charter.
§ 36. Tax duplicate may be delivered to collector.] The
trustees of such town may, at their option, in the first instance deliver
the tax duplicate to the collector of the proper county, on or before
the first day of August, in each year, instead of the marshal of such
town, and said collector shall enter said tax, and if delinquent, the
interest and penalty thereon, upon his duplicate.
§ 37. Compensation of collector and treasurer.] The collector
of such county shall collect the corporation taxes upon such duplicate
as other taxes are collected, and pay the same over to the treasurer of
such corporation. The collector and treasurer shall be allowed and
paid by the corporation the same compensation as is paid by the
county for like services.
POWERS AND DUTIES OF OFFICERS.

§ 38. Duties of treasurer.] The treasurer of every incorporated
town shall so keep his accounts as to show where, and from what
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sources, all moneys paid him have been derived, and to whom and
when such moneys, or any part thereof, have been paid. The
treasurer shall grant all licenses authorized by this act, upon the pre
sentation of the receipt of the marshal, that the money therefor has
been paid to said marshal. His books, accounts, and vouchers, shall
at all times be subject to the examination of the board of trustees,
and it is hereby made their duty to examine the same, at a regular
meeting of such board, on some day between the first and last Mondays
of April, in each year, and have settlement with the said treasurer.
§39. Board of trustees to publish receipts and expenditures.]
It shall be the duty of the board of trustees, immediately after the
annual settlement with the treasurer of said corporation, to publish
in a newspaper, if one be printed therein, or if there be no newspaper,
then by posting in three or more public places, an exhibit of the
receipts and expenditures, specifying the sources of such receipts, what
appropriations were made, for what objects, and the specific amount
of each.
§ 40. Duties of clerk.] The clerk of such town shall have the
custody of the records, books, and papers of the board of trustees, and
shall attend all meetings and record the proceedings of said board, and
shall perform all other duties appertaining to his office, as required of
him by the by-laws.
§ 41. Powers of marshal.] The marshal of such town shall be a
peace officer, and shall possess the powers and be subject to the liabili
ties possessed and conferred by law upon sheriffs in executing the
orders of the trustees, or enforcing the by-laws and ordinances of said
town.
§ 42. Trustees to superintend grading, &c] The board of trustees
shall superintend the grading, paving, and improving of streets, and
the building and repairing of sidewalks.
§ 43. Duties of fire wardens.] The fire wardens shall attend all
fires, and give their personal superintendence to extinguish the
same, and do all other acts required by the by-laws, and obey all
orders given by the board of trustees in relation to the fire depart
ment. Trustees shall by virtue of their office be fire wardens.
§ 44. Compensation of town officers.] The trustees, clerk, asses
sor, treasurer, marshal, and justice of the peace, shall respectively
receive for their services, such compensation as the board of trustees,
in their by-laws, may decide; and said board shall cause to be paid
other officers of such town for their services a just and reasonable
compensation.
of sidewalks and streets.
§ 45. Repairing streets and sidewalks.] Whenever two-thirds of
all resident owners in number, or in value of real estate, bounding
both sides of any street not less than one square, shall petition to have
such streets graded, paved, or otherwise improved, or the sidewalks
thereof built or repaired, or when two-thirds of the owners of real
estate in number, or in value, on one side of such street shall desire a
sidewalk on that side, it shall be the duty of such board, to levy, and
cause to be collected by t.ix, upon the owner of real estate, or lots on
such street or part of a street, according to the last assessed valuation
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of real estate, such a sum of money as is necessary for the improve
ment of said street or sidewalk, as in said petition requested.
§ 46. Nobody exempt from highway tax.] Nothing contained in
this act shall exempt the inhabitants of any town, from the payment
of highway taxes legally assessed, nor from the formation of one or
more road districts, irrespective of the corporate limits of such town.
EXTENSION OF CORPORATE LIMITS.

§ 47. Addition to corporation.] When two-thirds of the owners
of a tier of out-lots, adjoining an incorporated town, shall sign a peti
tion, asking that the corporate limits of said town be extended so as
to include said out-lots, the board of trustees of said town shall cause
said petition to be recorded, and make an order that said tier of outlots shall thereafter be included, and constituted a part of said
corporation, and the inhabitants residing thereon, and owners thereof,
shall be subject to and entitled to all privileges of said corporation.
§ 48. Annexing of additional lots.] Whenever there shall be lots
laid off, and platted, adjoining such town, and a record of the same is
made in the register of deed's office of the proper county, the trustees
may, by a resolution of their board, extend the boundary of such town
so as to include such lots; and the lots thus annexed shall thereafter
form a part of such town and be within the jurisdiction thereof. The
trustees shall immediately thereafter file a copy of such resolution,
together with a plat and map of survey, defining the boundaries of
such addition, in the office of the register aforesaid.
§ 49. Proceedings of trustees to annex additions.] When any
town shall desire to annex contiguous territory thereto, not platted or
laid, or recorded, the trustees shall present to the board of county com
missioners, a petition setting forth the reasons for such annexation, and
shall accompany the same with a map or plat, accurately describing
by metes and bounds the territory proposed to be attached, which shall
be verified by affidavit. Such trustees shall give thirty days' notice by
publication in a newspaper printed in such town, if any, otherwise in
the county, or if none there, by posting up such notice in five or more
public places within the corporation; a copy of such notice shall be
served on the owner or owners of such territory, if known, and are
residents of the county.
_
§ 50. County board to hear and order annexation.] The board
of county commissioners, upon the reception of such petition, shall
consider the same, and shall have the testimony offered for or against
such annexation, and if, after inspection of the map and the testi
mony being heard, such board is of the opinion that the prayer of such
petition should be granted, it shall cause an entry to be made on the
order book, specifying the territory annexed, with the boundaries
thereof, according to the survey, which entry, or an attested copy
thereof, shall be conclusive evidence in all courts, of such annexation.
DISSOLUTION OF CORPORATION.

§ 51. Dissolution of corporation.] When an application signed by
one-third of the legal voters of any incorporated town, shall be pre
sented to the board of trustees in writing, asking for a dissolution of
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the corporation, setting forth the reasons therefor, it shall be compe
tent for said board, if they deem the reasons good, to call a meeting of
the voters of said town by giving ten days' notice thereof, as provided
in this act, to determine whether such corporation shall be dissolved.
The board of trustees shall preside at such meeting, and a poll shall be
opened, as at any other corporation election, and the voters shall vote
by ballot, " yes " or " no.'" If a majority of all the votes given shall
have thereon the word " yes," and such votes shall have been given by
two-fifths of all the legal voters in such town, a statement of the vote,
signed by the president and attested by the clerk, shall be filed in the
register of deed's office of the county, and such town shall, at the
expiration of six months from the time of holding such meeting, cease
to be a corporation, and the property belonging to such corporation,
after the payment of its debts and liabilities, shall be disposed of in
such manner as a majority of the voters of such town at any special
meeting thereof may direct.
§ 52. Dissolution not to effect existing contracts.] No such
dissolution shall affect the rights of any person in any contract or agree
ment to which such corporation is a party.
§ 53. Proof of compliance with law by town.] Whenever any suit
shall be instituted by an incorporated town, it shall not be required to
show its compliance with any of the provisions of this act, as to its
organization, or publication of by-laws or ordinances, unless the same
is controverted by affidavit.
§ 54. Incoeporated towns may adopt this act.] Any town hereto
fore incorporated by special act, may, by a resolution of the board of
trustees or other municipal board thereof, entered upon the record
book of' the corporation, become incorporated under this act, but the
same shall be deemed a surrender of all the rights and franchises
acquired under any former act of incorporation or acts amendatory
thereto. A copy of such resolution shall be filed with the register of
deeds of the proper county, and entered by him of record. Trustees
and other officers of such incorporated towns, by whatever name des
ignated, performing duties of a like nature to those required of offi
cers created by this act, shall continue to be the officers of such town,
by the name as specified in this act, until superceded by the annftil
election.
* § 55. When debt not nullified.] No debt or liability due to or
from any incorporated town, shall be unpaid by reason of such town
being brought within the provisions of this act, and becoming incor
porated under it.
§ 56. Proceedings for violation of ordinances.] Any person or
pei*sons violating the provisions of any ordinance of a town organized
under this act, to which there may be a penalty affixed, shall be pre
sented before the justice of the peace of such town, and that the jus
tice of the peace of such town shall have exclusive jurisdiction, and
it shall be his duty to hear and determine all offenses against the ordi
nances of the town.
MISCELLANEOUS PROVISIONS.

§ 57. How ordinances may be proven.] All ordinances of the town
may be proven by the ordinance book of the town, or the certificate of
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the clerk of the town, under seal of the town; and when printed in a
newspaper, or published in a book or pamphlet form, and purporting
to be published or printed by the authority of the town, shall be read
and received in all courts and places without further proof.
§ 58. Taxes assessed to be a iAen.] All taxes assessed by the board
of trustees of towns incorporated under the provisions of this act, for
the grading, paving, or otherwise improving the streets of the town,
or for building or repairing sidewalks of the town, shall be a lien on
the lots or pieces of ground subject to the same, from the time the
amount thereof shall have been ascertained; and in case any error or
irregularity should occur in levying or collecting any such tax, proceed
ings may be taken anew, so as to obviate any such error or irreg
ularity.
§ 59. Taxes—how collectable, and penalty when delinquent.
Such special tax shall be due and may be collected as the improve
ments are completed in front of, or along, or upon any block, lot, or
piece of ground, or at the time the improvement is completed, accord
ing as shall be provided in the ordinance levying the tax. Such tax,
if not paid within thirty days after becoming due, shall have added
thereto a penalty of ten per cent., and shall bear interest from the day
of sale, at the rate of twenty-five per cent, per annum, to be computed
on the tax, penalty, and costs of sale.
§ 60. What costs may be included in tax.] The cost and expenses
of grading, filling, paving, macadamizing, culverting, curbing, and
ditching, or otherwise improving streets, sidewalks, alleys, avenues,
or lanes at their intersections, may be included in the special tax levied
for the improvement of any street, sidewalk, alley, avenue, or lane, as
may be deemed best by the board of trustees of such town.
§ 61. Marshal's duty in relation to taxes.] When the special tax
is levied, it shall be the duty of the marshal of such town to calculate
the amount of tax on any block, lot, or piece of ground, and file a
statement thereof with the town clerk, who shall, as soon as the tax is
due on any block, lot, or piece of ground, issue a certificate describing
it, its number, and lot, and block, and stating the amount of tax due
thereon, and the name of the person entitled to the 3ame, and the
Eurpose for which said tax was levied; and such certificate so given shall
e the tax warrant of the contractor, and shall be by the clerk placed
in the hands of the marshal, and he shall keep a record of all such
warrants, and enter on the margin of such records all amounts paid,
and by whom paid.
PROCEEDINGS IN CITY JUSTICE'S COURT.

§ 62. Duty of justice on complaint being made.] Whenever com
plaint shall be made to the justice of the peace of a town organized
under the provisions of this act, upon the oath or affirmation Of any
person competent to testify against the accused, that an offense has
been committed of which such justice of the peace has jurisdiction,
said justice of the peace shall forthwith issue a warrant for the arrest
of the offender, which warrant shall be served by the marshal, or some
person specially appointed by such justice of the peace for that purpose.
§ 63. Duty op justice when dependant appears.] When any person
shall be brought before such justice of the peace upon such warrant, it

82

Incorporation of Towns and Cities.

Chapter 24.

shall be his duty to hear and determine the complaint alleged against
the defendant.
§ 64. Proceedings where trial is postponed.] Upon good cause
shown, such justice of the peace may postpone the trial of the cause
to a day certain, in which case he shall require the defendant to enter
into bond with sufficient security, conditioned that he will appear
before such justice of the peace at the time and place appointed, and
then and there to answer the complaint alleged against him.
§ 65. Justice to summon witnesses.] It shall be the duty of such
justice of the peace to summon all persons whose testimony may be
deemed material as witnesses at the trial, and to enforce their attend
ance by attachment if necessary, and when a trial shall be continued
by such justice of the peace, he may verbally notify such witnesses as
may be present at the continuance to attend before him to testify in
the cause set for trial, and such verbal notice shall be as valid as a
summons.
§ 66. Trials—how governed.] All trials before such justice of the
peace shall be governed by the criminal procedure applicable to
justices' courts.
§ 67. When defendant found guilty justice to render judg
ment. | In all trials for offenses under the ordinances of the town
incorporated under and by the provisions of this act, if the defendant
is found guilty, such justice of the peace shall render judgment
accordingly, tt shall be part of the judgment that the defendant stand
committed until the judgment be complied with; in no case to exceed
one day for every seventy-five cents of the fine and costs assessed
against said defendant.
§ 68. Justices peace officers.] Such justice of the peace shall be
a conservator of the peace, and his court shall be open every day,
except Sunday, to hear and determine any and all cases cognizable
before him; and he shall have power to bring parties forthwith before
him for trial: and no act shall be performed by him on Sunday, except
to receive complaints, issue process, and take bail.
§ 69. Appeals to be allowed, and conditions.] In all cases before
such justice of the peace, an appeal may be taken by the defendant to
the district court of the county in which such town is situated ; but
no appeal shall be allowed unless such defendant shall, within ten
days, enter into recognizance with sufficient securities, to be approved
by such justice of the peace, conditioned for the payment of the fine
and costs, and costs of appeal, and that he will render himself in execu
tion thereof if it should be determined against the appellant.
§70. On conviction -how punished.] Any person convicted before
such justice of the peace of an offence under the ordinances of the
town, shall be punished by fine as may be regulated by ordinances.
. § 71. Powers of justice-exceptions— when jury called.] The
justice of the peace of the town organized under the provisions of this
act, shall have power to enforce obedience to all orders, rules, judg
ments and decrees made by him; and he may fine or imprison for
contempt offered to him while holding his court, or to process issued,
or orders made by him in the same manner and to the same extent as
provided for courts of justice of the peace. On the trial of any case
in said court, it shall be the duty of such justice of the peace to sign
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any bill of exceptions rendered to the court during the progress of
such trial; Provided, The truth of the matter be fairly stated, and
thereupon said exceptions shall be entered in the record of such trial
and become a part thereof; and any final conviction, sentence, or
judgment of said court may be examined by the district court of the
county in which such town is situated, on writ of error, which may
be allowed by the district court or the judge thereof, for sufficient
cause, and proceedings may be stayed as may be deemed reasonable,
and the revising court shall, in such proceedings, take judicial notice
of all the ordinances of such town. Cases before such justices of the
peace, arising under town ordinances, shall be tried and determined
by such justice of the peace without the intervention of a jury, unless
the defendant demand a trial by jury; and when a demand shall be so
made, the trial shall be by jury of twelve citizens of such town, hav
ing the qualifications of jurors, who shall be summoned by the mar
shals of such town upon a venire issued by such- justice of the peace.
That the venire for a jury shall contain eighteen names, three of
whom shall be stricken off the list by the defendant, and three by the
marshal of such town ; the remaining twelve names shall constitute
a jury for the trial of a cause. If there is any challenges for cause,
such justice of the peace shall try the question in a summary manner,
who may examine the challenged jurors under oath.
§ 72. Fees op jurors.] Such jurors shall be paid fifty cents for their
services as jurors in each case.
§ 73. Costs taxed to defendant. 1 In case the defendant is found
guilty, the costs of the jury shall be taxed against him as a part of
the costs of the case, and the amount thereof shall be a part of the
judgment.
,fl
§74. Proceedings how governed. 1 In all cases not herein
.specially provided for, the process and proceedings of the court of such
justice of the peace shall be governed by the laws regulating proceed
ings in justices' courts in criminal cases.

CHAPTER XXV.

Townsites.
§ 1. Corporate authorities determine by ordinance shares of
claimants, and make deed.] When any city, town, or village, holds
the title of any lands in trust, under and by virtue of the acts of con
gress, approved March 2d, 1867, and June 8th, 1868, the mayor and
common council, the president and trustees, or other general corporate
authorities thereof, shall ascertain and by ordinance declare the per
sons who are severally entitled to each and every block, lot, share, or
parcel thereof, according to his, her, or their several and respective
rights, claim, or interest, in and to the same, as they existed in law or
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equity at the time of the entry of such lands; and thereupon, and in
accordance with such ordinance, the mayor, president, or other chief
'officer of such city,; village, or town, or his successor in office, shall, by
a'good and sufficient deed of conveyance, grant and convey the title of
all such blocks, lots, shares, or parcels, to the person or persons so
declared entitled to the same, or to his, her, or their heirs or assigns.
§ 2. Mayor and clerk execute deed.] Every such grant or deed
of conveyance shall be executed by the mayor, president, or other
chief officer of the corporation, signing and acknowledging the same
as provided for grants of real property in the civil code; and the clerk,
or secretary of such corporation shall also attest the same by his official
signature and the corporate seal.
§ 3. Deed only prima facie evidence.] When any such block, lot,
share, or parcel of such land shall be claimed by two or more persons,
the respective right, title, claim, and interest, of such persons in rela
tion to each other in the same, shall not be determined finally, nor in
any way changed, affected, or impaired by reason of such ordinance
and grant, except that such grant shall be prima facie evidence only of
such title, and shall place the party receiving the same in possession
until the title is otherwise determined.
§4. Extent of powers herein granted.] The powers and duties
herein granted and defined, shall also extend to the execution of con
veyances, for the purpose of defining and settling boundaries and other
questions of title to such blocks, lots, shares, or parcels of the real
property included by the site which maybe unoccupied, and over which
such corporate authorities have control under said acts of congress;
and also to the execution of any map or chart of the survey of such
city, town, or village, a»d of grants of any part of such site which has
been set apart or dedicated for such purposes, to the corporation, or
county, for public use in any way, and to grant to the public use all
streets, avenues, alleys, parks, squares, or other authorized title, or
easement, for the public use and benefit.

CHAPTEli XXVI.

Town and City Plats.
§ 1. Survey and plat necessary.[ When any person wishes to lay
out a town in this territory, or an addition or subdivision of out-lots,
such person shall cause the same to be surveyed, and a plat thereof
made, which shall particularly describe and set forth all the streets,
alleys, commons, or public grounds, and all in and out-lots or fractional
lots, within or adjoining to said town, giving the names, width, courses,
boundaries, and extent of all such streets and alleys.
§ 2. Lots and squares numbered.] All the in-lots intended for sale
shall be numbered in progressive numbers, or by squares in which they
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are situated, and their precise length and width shall be stated on said
map or plat: and out-lots shall not exceed ten acres in size, and shall,
in like manner, be surveyed and numbered, and their precise length
and width stated on the plat or map, together with any streets, alleys,
or roads, which shall divide or border the same.
§ 3. Base line how formed.] The proprietor or proprietors of the
town, addition, or subdivision of out-lots, by themselves, or agents,
shall, at the time of surveying and laying the same, cause to be planted
and firmly fixed in the ground, on the hne.of the main streets of said
town, two good and sufficient stones, of such size and dimension as the
surveyor shall direct. Said stones to be at least two hundred and fifty
yards apart, and the lines thus formed shall be a base line from which
to make future surveys; and the point or points where the same may
be found, shall be distinguished on the plat or map.
§ 4. Plat or map certified and acknowledged.] The plat or map,
after having been completed, shall be certified by the surveyor and the
officers: and every person or persons whose duty it shall be to comply
with the foregoing requisitions, shall, at or before the time of offering
said plat or map for record, acknowledge the same before any person
authorized to take the acknowledgment of deeds, A certificate of such
acknowledgment shall, by the officer taking the same, be indorsed on
the plat or map, which certificate of the survey and acknowledgment
shall also be recorded, and form a part of the record.
§ 5. Of lands donated or granted of land for streets.] When
the plat or map shall have been made out and certified, acknowledged
and recorded, as required by this chapter, every donation or grant to
the public, or any individual or individuals, religious society or socie
ties, or to any corporation or body politic, marked or noted as such
on said plat or map, shall be deemed, in law and equity, a sufficient
conveyance to vest the fee-simple of all such parcel or parcels of land
as are therein expressed, and shall be considered to, all intents and pur
poses a general warranty against such donor or donors, their heirs or
representatives, to said donee or donees, grantee or grantees, for his,
her or their use, for the uses and purposes therein named, expressed
and intended, and no other use and purpose whatever; and the land
intended to be used for the streets, alleys, ways, commons, or other
public uses, in any town or city or addition thereto, shall be held in the
corporate name thereof, in trust to and for the use and purposes set
forth and expressed or intended.
§ 6. If county not organized, plat recorded where.] If the
county in which said town or addition is situated shall not be organ
ized, then, in that case, the plat or map shall be recorded in the reg
isters office of that county to which the county in which said town is
situated shall at the time be attached for judicial purposes.
§ 7. Towns laid out to comply with this act.] When any town,
addition or subdivision has been heretofore laid out and lots sold in
this territorjr, by agents or proprietors, and a plat or map of the same
has not been acknowledged and recorded in conformity with acts here
tofore in force, it shall be the duty, and it is hereby required of the
county commissioners, or a majority of them, in such county, or pro
prietor or proprietors, who have laid out the same, or his, her or their
legal representatives, to have the same fairly, fully and clearly made
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out, acknowledged and recorded in the proper county, in the form and
manner required by this chapter; noticing and particularly describing
the donation of lands or otherwise to individual societies, bodies politic,
or for common or public purposes; Provided, That if the lots shall
have been differently numbered and sales made, and they cannot be
well changed, they shall be returned as originally stated, but in all
other^respects the plat or map shall conform to the requisitions of this
chapter.
§ 8. Fees of surveyor and register.] The surveyor who shall lay
out, survey and plat any town or addition, shall be entitled to receive
twenty-five cents for each and every in and out-lot the same may con
tain, unless otherwise agreed, and the register of deeds of the county
recording the same, shall receive the sum of two cents for each and
every lot as aforesaid, the said plat and survey to be by him tran
scribed or copied into a book to be provided for that purpose.
§ 9. Penalty if sale or lease offered before this act is complied
with.] If any person or persons shall dispose of, offer for sale or lease
for any time any out or in-lots in any town or city, or in any addition
to any town or city, or any part thereof, which shall hereafter be laid
out, until all the foregoing requisitions of this chapter shall have been
complied with, every person so offending shall forfeit and pay the sum
of ten dollars for each and every lot or part of a lot sold or disposed
of, leased or offered for sale.
§ 10. Penalty if officer or other person neglect to do duty.]
If any officer or other person or persons whose duty it is to comply
with any of the requisitions of this chapter shall neglect or refuse so
to do, he or they shall forfeit and pay a sum of not less than ten nor more
than one hundred dollars for each and every month he or they shall
delay a compliance.
§11. Towns heretofore laid out must be recorded within three
months.] All towns -heretofore laid out shall be platted or mapped in
accordance within the provisions of this chapter, and the plats or
maps of the same shall be recorded within three months from the pas
sage of this chapter, in the office of the register of deeds of the proper
county.
§ la. Of forfeitures and liabilities.] All forfeitures and liabil
ities which may be incurred or arise under this chapter shall be prose
cuted for, and recovered in the name of the county treasurer, and any
officer or officers paying over any money to the said treasurer, received
under any of the provisions of this chapter, shall take his receipt
therefor, and forthwith file the said receipt with the clerk of the board
of county commissioners, and the said clerk shall charge the amount
of said receipt against said treasurer on the books of the county com
missioners.
§ 13. District court may alter or vacate towns.] The district
courts are hereby authorized and empowered, on application made by
the proprietors of any town within their proper county, to alter or
vacate the same or any part thereof.
§ 14. Notice of application for vacation—how given.] If any
proprietor or proprietors of a town shall be desirous of altering or
vacating the same, or any part thereof, such proprietor or proprietors
shall give notice in writing of such intended application in at least
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two of the most public places in the county wherein such town may
be situated, and insert a copy thereof in a newspaper printed or in
circulation in said county, if there be one, at least forty days prior to
the sitting of the court to which he or they intend to make such
application.
§ 15. Proceedings before court.] If such applicant or applicants
shall produce to said court satisfactory evidence that the notice
required by the preceding section of this chapter has been given, the
court shall proceed to hear and determine said petition, and may
alter or vacate said town or any part thereof and order their proceed
ings thereon to be recorded by the clerk with the records of said
court.

CHAPTER XXVII.

Elections.
§ 1. This chapter governs all except special elections. J All
elections for territorial, district, county, township, precinct, city, and
other officers provided by law, shall hereafter be held and conducted
in the manner prescribed in this chapter; except as otherwise spe
cially provided for schools in incorporated cities and towns, and for
the division of a county into civil townships.
§ 2. General election, annual in November.] The general elec
tion shall be held in the several election precincts on the Tuesday next
after the first Monday in November in each year, at which election
shall be chosen as many officers as are by law to be elected.
§3. Appointment of judges precincts
service of notices.]
The several boards of county commissioners shall, respectively, at least
thirty days prior to the general election in each year, appoint three
capable and discreet persons, possessing the qualifications of electors,
to act as judges of election at each precinct and for each of the polls
of election, as provided for in this act, and when necessary, to set off
and establish election precincts or districts; and the county clerks of
the several counties shall make out and deliver to the sheriff, coroner,
or other person that may be designated by the board of county com
missioners of each county, immediately after the appointment of said
judges of election, a notice in writing "thereof, directed to the judges
of election so appointed; and it shall be the duty of such sheriff, cor
oner, or other person appointed as provided in this section, within ten
days after receiving such notice, to serve the same upon each of the
said judges of election.
. .
§4. Judges choose clerks
term of judges and clerks. -The
said judges shall choose two persons having similar qualifications with
themselves, to act as clerks of the election. The said judges shall be
and continue judges of all elections of civil officers to be held at their
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respective precincts, until other judges shall be appointed as herein
before directed, and the said clerks of election may continue to act as ■
such during the pleasure of the judges of election, and the county
commissioners shall, from time to time, fill all vacancies which may
occur in the office of judges of elections, at any election precinct
within their respective counties.
§ 5. Notice to be posted by county clerk.] The county clerks
of the several counties shall, at least thirty days before any general,
and at least ten days before any special election, make out and deliver
to the sheriff, coroner, or other person to be designated by them, of their
respective counties, three written notices thereof for each election pre
cinct; said notices to be, as nearly as circumstances will admit, as
follows, to wit:
Notice is hereby given, that on the second Tuesday, the
day of
next,
at the house of
, in the town, district, or precinct of
, in the county
of
, an election to be held for territorial, township, or district offices (naming the
offices to be filled as the case may be), which election will be opened at nine o'clock in the
morning, and will continue open until four o'clock in the afternoon of the same day.
Dated this
day of
, A. D. 18. . , (as the case may be).
(Signed,)
A
B
, County Clerk.

§ 6. Officer to post such notices, when and where.] The sheriff-,
coroner, or other person to whom such notice shall be delivered as
aforesaid, shall put up in three of the most public places in each town
ship or district, the notice referring to such district, precinct, or town,
at least twenty days previous to the time of holding any general
election, and at least eight days previous to the time of hold
ing any special election, and in cases where towns or districts may not
be set off by law as election precincts, said notices shall be posted as
follows: One at the house where the election is authorized to be held,
and two others at two of the most public places in that vicinity or
settlement.
§ 7. Electors to choose judges, if vacancy.] If any person ap
pointed to act as judge of election, as aforesaid, shall neglect or refuse
to be sworn to act in such capacity, or shall not be present, the place
of such person shall be filled by the votes of such qualified electors
residing within the county, town, district, or precinct, as may then be
present, at the place of election, and the person or persons so elected
to fill the vacancy or vacancies, shall be and are hereby vested, for
that election, with the same power as if appointed by the board of
county commissioners.
§ 8. Oath of judges and clerks.] Previous to votes being taken,
the judges and the clerks of the election shall severally take an oath, in
the following form, to wit:
I, A B, do solemnly swear (or affirm, as the case may be), that I will perform the duties of
judge (or clerk, as the case may be), according to law and the best of my ability; that I will
studiously endeavor to prevent fraud, deceit and abuse in conducting the same.

§ 9. Who to administer oath.] In case there shall be no judge of
a court or justice of the peace present at the opening of the election,
or in case such judge or justice shall be appointed judge or clerk of
the election, it shall be lawful for the judges of the election, and they
are hereby empowered to administer the oath to each other, and to the
clerks of the election; and the person administering oaths shall cause
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an entry thereof to be made and subscribed by him and prefixed to
the poll book.
§ 10. When polls to be opened and closed -adjournment for
dinner.] At all elections to be held under this act, the polls shall be
opened at the hours of nine o'clock in the forenoon and continue
open until four o'clock in the afternoon of the same day, at which
time the polls shall be closed. Thirty minutes before the closing of
the polls, proclamation shall be made that the poll will be closed in
half an hour, but the board may, in their discretion, adjourn the polls
at twelve o'clock, noon, for one hour, proclamation of the same being
made.
§ 11. Penalty for rejecting legal vote.) Any board of judges
who shall willfully and knowingly reject any legal vote, shall be sub
ject to a fine of fifty dollars, to De collected before any justice of the
peace, for the use of common schools, on the complaint and proof of
any person.
§ 12. Manner of voting and form of ballot.} Every elector shall
vote by ballot, and each person offering to vote shall deliver his ballot
to one of the judges of election, in presence of the board. The ballot
shall be a paper ticket, which shall contain, written or printed, or part
ly written and partly printed, the names of the persons for whom the
electors intend to vote, and shall designate the office to which each
person so named is intended by him to be chosen; but no ballot shall
contain a greater number of names of persons designated to any office
than there are persons to be chosen at the election to fill such office.
§ 13. All names voted for to be on one ticket.] The names of all
persons voted for by any elector at any general election, or special
election, shall be on one ballot.
§ 14. Proceedings in case of challenge, and oath of elector,] If
any person offering to vote shall be challenged as unqualified, by any
judge or clerk of election, or by any other person entitled to vote at
the same poll, the board of judges shall declare to the person so
challenged the qualifications of an elector; if such person shall then
state himself duly qualified, and the challenge shall not be withdrawn,
one of the judges shall tender the following oath:
Yon do solemnly swear (or affirm, as the case may be), that you are twenty-one years of age,
that you are a citizen of the United States (or that you have declared your intention to become
a citizen conformably to the laws of the United States, and of this territory, on the subject of
naturalization, and have taken an oath to support the constitution of the United Stales), that
you have resided in this territory ninety days, and in this county twenty days, and in this
precinct five days next preceding this election; that you have not voted at this election.

And if any person so challenged shall refuse to take such oath so
tendered, his vote shall be rejected; and, after taking such oath, if the
judges have good reason to believe that the person so offering to vote
is not a legal voter, before receiving his vote they shall require him to
subscribe the oath, which shall be written out and preserved with the
poll books for future reference.
§ 15. Penalty for perjury.] If any person so offering such vote
shall take such oath, knowing it to be false, he shall be deemed guilty
of willful and corrupt perjury, and shall, on conviction, suffer such
punishment as now is, or shall hereafter be prescribed by law for
persons guilty of perjury;
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§ 16. Judges to keep ballot box.] There shall be provided and
kept by the judges of each election precinct, at the expense of the
county in which such precincts are situated, a suitable ballot box with
lock and key.
t^ 17. Style of ballot box and duty of judges.] There shall be an
opening through the lid of such box, of no larger size than shall be
sufficient to admit a single folded ballot. Before opening the polls the
ballot box shall be carefully examined by the judges of the election,
that nothing may remain therein; it shall then be locked, and the key
thereof delivered to one of the judges to be designated by the board,
and shall not be opened during the election, except in the manner and
for the purposes hereinafter mentioned.
§ 18. Judges to deposit ballot in box.] When a ballot shall be
received, one of the judges, without opening the same, or permitting
it to be opened or examined, except to ascertain whether it be a single
ballot, shall deposit it in the ballot box.
§ 19. Clerk to keep poll list.] Each clerk of election shall keep
a poll list which shall contain the names of all the persons voting at
such election in their numerical order.
§ 20. Duty of clerks on adjournment for dinner.] At each
adjourmrient of the polls for dinner, the clerks shall, in presence of
the judges, compare their respective poll lists, compute and set down
the number of votes, and correct all mistakes that may be discovered,
according to the decision of the board, until such poll lists shall be
made, in all respects, to correspond.
§ 21. Protecting box on adjournment for dinner.] The box shall
then be opened and the poll list placed therein; and said box shall then
be locked, and a covering with a seal placed on the opening in the lid of
such box, so as entirely to cover the same, and the key delivered to
one of the judges, and the box to another, to be designated by the
board.
§ 22. Disposition of key and box.] The judge having the key shall
keep it in his own possession, and deliver it again to the board at the
next opening of the polls; and the person having the box shall care
fully keep it without opening it, or suffering it to be opened, or the
seal thereof to be broken or removed; and shall publicly in tnat con
dition, deliver it to the board of judges at the next opening of the poll,
when the seal shall be broken, the box opened, the poll list taken out
and the box again locked.
§ 23. Duty of judge to challenge. ) It shall be the duty of the
judge of election, to challenge every person offering to vote, whom he
shall know or suspect not to be qualified as an elector.
§ 24. Judges may appoint special constables, commit and fine for
disorderly conduct.] For the preservation of order, as well as to
secure the judges and clerks from insult and abuse, it shall be the duty
of the constable or constables residing in the town, district or pre
cinct, and should no constable attend at such elections, the judges of
elections are hereby authorized and empowered to appoint one or
more special constables to assist in preserving order during the election ;
and the judges are hereby authorized to enforce a fine not exceedingfifty dollars on any person or persons who shall conduct in a disor
derly or riotous manner, and snail persist in such conduct after having
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been warned of the consequences, and on refusing to pay the same, to
commit him, or them, to the common jail of the county for any time
not exceeding twenty days, or until the same shall be paid; and the
constable to whom the order shall be directed, and the jailer of the
county, are hereby required to execute said order, and receive such
person or persons, so committed, as though it had been issued by a
magistrate in due form of law.
§ 25. Duty of judges after closing polls.] As soon as the poll
of the election shall be finally closed, the judges shall immediately
proceed to canvass the vote given at such election, and the canvass
shall be public, and shall be continued without adjournment until
completed.
§ 26. Manner of conducting the canvass.] The canvass shall com
mence by a comparison of the poll lists from the commencement, and
a correction of any mistake that may be found therein, until they shall
be found or made to agree. The box shall then be opened, and the
ballots contained therein be taken out, and counted by the judges
unopened, except so far as to ascertain whether each ballot is single,
and if two or more ballots shall be found so folded together as to pre
sent the appearance of a single ballot, they shall be laid aside until
the count of the ballot shall be completed; and if upon a comparison
of the count with the poll lists, and the appearance of such ballots, a
majority of such judges shall be of opinion that the ballots thus folded
together were voted by one elector, they shall be destroyed.
§ 27. If ballots and poll lists disagree.] If the ballots in the
box shall be found to exceed in number the whole number of votes on
the poll lists, they shall be replaced in the box, after being purged as
above, and one of the judges shall publicly draw out and destroy
therefrom as many ballots, unopened, as shall be equal to such excess.
§ 28. Duty of clerks in canvassing votes.] The ballot and poll
list agreeing, or being made to agree, the board shall then proceed
to count and ascertain the number of votes cast, and the clerks shall
set down in their poll books the name of every person voted for, writ
ten at full length, the office for which such person received such votes,
and the number he did receive, the number being expressed at full
length, such entry to be made, as nearly as circumstances will admit,
in the following form, to wit :
At an election held at the house of A B, in the town, district or precinct, in the county of
c. and Territory of Dakota, on the
day of
the following named persons received
the number of votes annexed to their respective names for the following described offices,
to wit: A B had
votes for delegate to congress; C D had
votes for the legislative
council ; E F had
votes for member of the house of representatives; G H had
votes for coroner; I J had
votes for sheriff; K L had
votes for county commis
sioner (and in like manner for any other persons voted for). Certified by us, A B, C D, E F,
judges of election. Attest: G H, f K, clerks of election.

§ 29. Judge to forward one poll book to county clerk.] The
judges of election shall then enclose and seal one of the poll books,
and, under cover, direct the same to the county clerk of the county in
which such election was held, and the packet thus sealed shall be con
veyed by one of the judges or clerks of election, to be determined by
lot if they cannot otherwise agree, or by some other person to be
agreed upon by the judges, and delivered to said county clerk, at his
office, within three days after the closing of the polls, and the other
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poll book, together with the ballots and ballot box. deposited with the
chairman of the board of county commissioners, and the said poll
book shall be subject to inspection at any time thereafter.
§ 30. Penalty fob neglect to deliver poll book to county clerk.]
If any judge or clerk of election, after being deputed by the judges of
election at which he shall have served as judge or clerk, to carry the
poll books of such election to the county clerk, or any other person
deputed for that purpose, shall willfully refuse or neglect to deliver
such poll book to the said county clerk, within the time specified by
law, safe with the seals unbroken, he shall be deemed guilty of a misde
meanor, and upon conviction, shall be punished by fine not exceeding
five hundred dollars, or by imprisonment in the county jail not exceed
ing twelve months, or by both such fine and imprisonment.
§ 31. County clerk to make separate abstbacts, &c.] On the
fifteenth day after the close of any election, or as soon as all the
returns are received, the county clerk, taking to his assistance a
majority of the county commissioners of the county, or the judge of
the probate court and one county commissioner, shall proceed to
open said returns and make abstracts of the votes in the following
manner; the abstract of the votes for delegate to congress shall be on
one sheet; the abstract of votes for member of the legislative assembly
shall be on one sheet; the abstract of votes for the county and pre
cinct officers shall be on one sheet; and it shall be the duty of the said
county clerk immediately to make out a certificate of election to each
of the persons having the highest number of votes for members of the
legislative assembly, county, and precinct officers, respectively, and to
deliver said certificate to the person entitled to it, on his making
application to the county clerk at his office; Provided, That when a
tie shall exist between two or more persons for the council and house
of representatives, the county clerk shall give notice to the sheriff of
the county, who shall immediately advertise another election, giving
at least ten days' notice; and it shall be the duty of the county clerk
of each county, on the receipt of the returns of any general or special
election to make out his certificate, stating therein the compensation
to which the judges and clerks of election may be entitled for their
services, and lay the same before the board of commissioners at
their next session, and the said board shall order the compensation
aforesaid to be paid out of the county treasury. And immediately
after canvassing the returns and making the abstracts of votes as
provided in this section, the county clerk shall make a certified copy
of each abstract and forward the same to the secretary of the territory.
§ 32. Duty of begistee in case of tie.] If the requisite number of
county officers shall not be elected, by reason of two or more persons
having an equal and the highest number of votes for one and the same
office, the county clerk, whose duty it is to compare the polls, shall
give notice to the several persons so having the highest and equal
number of votes to attend at the office of the proper county clerk, at
the time to be appointed by the said county clerk, who shall then and
there proceed publicly to decide by lot, which of the persons so having
an equal number of votes, shall be declared duly elected, and the said
county clerk shall make and deliver to the person thus declared duly
elected a certificate of his election as hereinbefore provided.
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§33. Territorial canvassers—their duties.] And it shall be the
duty of the secretary of the territory, with the chief justice and the
governor, or a majority of them, to proceed within fifty days after the
election, to canvass the votes for delegate to congress and other terri
torial officers, and the governor shall grant a certificate of election to
the person having the highest number of votes, and shall also issue a
proclamation declaring the election of such person. In case there
shall be no choice by reason of any two or more persons having an
equal and the highest number of votes, the governor shall, by procla
mation, order a new election; Provided, That if either of the persons
mentioned in this section as canvassers be a candidate for delegate to
congress, such person shall take no part in the canvass of said votes.
§ 34. When returns not received—messenger, how paid.] That
if the returns of election of any organized county in this territory,
shall not be received at the office of the secretary of the territory
within thirty days after the day of election, the said secretary shall
forthwith send a messenger to the county clerk of such county, whose
duty it shall be to furnish said messenger with a certified copy of such
returns, and the said messenger shall be paid out of the treasury of
the territory the sum of ten cents per mile for each mile he shall neces
sarily travel in going to and returning from the office of the said
county clerk; and the territorial treasurer shall present a bill against
the county not sending the election returns within time to the
office of the secretary of the territory, and such bill shall be presented
to the board of county commissioners of such county for the whole
amount paid to such messenger, and the county commissioners, when
such bill is presented, shall allow the same in full, and shall issue a
warrant for the amount of the bill so presented, and such warrant
shall be paid in cash by the county treasurer of such county whenever
the same is presented, or as soon thereafter as any money is received
in such county treasurer's office.
§ 35. Resignations and vacancies.] Any person who shall receive
a certificate of his election as a member of the council or house of
representatives of the legisl itive assembly, sheriff, probate judge, reg
ister of deeds, coroner, or county commisssioner, shall be at liberty to
resign such office, though he may not have entered upon the execution
of its duties, or taken the requisite oath of office; and when any
vacancy shall happen in the office of the member of the council or
house of representatives of the legislative assembly, by death, resig
nation or otherwise, it shall be the duty of the county clerk of the
county in which the vacancy has occurred, to officially notify the gov
ernor thereof; whereupon the governor shall issue a writ of election,
directed to the sheriff of the county or district in which such vacancy
shall happen, commanding him to notify the several judges of election
in his county or district, to hold a special election to fill such vacancy
or vacancies, at a time to be appointed by the governor; Provided, That
if there be no session of the legislative assembly between the happening
of such vacancy or vacancies and the time of the general election, it
shall not be necessary to order a special election to fill such vacancy;
and when any vacancy shall happen in the office of delegate to congress
from this territory, it shall be the duty of the governor to issue his
proclamation appointing a day to hold a special election to fill such
vacancy.
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§ 36. Two counties attached.] When two or more counties are
united in one council or representative district, the county clerk of
the county last established shall, within twenty days after the day of
election, attend at the office of the county clerk of the senior county,
and in conjunction with the clerk of the senior county or counties,
shall compare the votes given in the several counties comprising such
council or representative district, and said clerks shall immediately
make out a certificate of the person or persons having the highest
number of votes in such counties, for member or members of the
council or house of representatives of the legislative assembly, which
certificate shall be delivered to the person entitled to it, on his appli
cation to the register of deeds of the senior county, at his office;
Provided, That the county of Cass be and is hereby declared the senior
county in any district within which it is or may be included.
§ 37. Duty of governor.] Should any vacancy happen in the office
of members of the council or house of representatives of the legisla
tive assembly while in session, by death, resignation, removal, or
otherwise, it shall be the duty of the governor, immediately upon
receiving official notification of the same, to proceed in the same man
ner as is prescribed for other cases in the thirty-fifth section of this act.
§ 38. Compensation of judges, &c] There shall be allowed out of
the county treasury of each county, to the several judges and clerks
of election, two dollars per day, and the person carrying the poll books
from the place of election to the county clerk's office, the sum of five
cents per mile for going and returning.
§ 39. Divided subsequent to election.] If a vacancy shall occur
in the council or house of representatives in this territory, from any
cause, and if the county or counties comprising the district in which
such vacancy has happened, shall have been divided after the election
of the member whose seat is vacant, and before the election to supply
the vacancy, such election shall be ordered in every county in which
any part of the original county or district may be situated; but no
person shall be permitted to vote at such election who does not at the
time reside within the limits of the original county or district in
which such vacancy occurred; Provided, That nothing herein contained
shall be so construed as to permit any person to vote so residing within
the limits, who has not the other qualifications of an elector.
§ 40. Duty of county clerks.] In cases of elections to fill vacan
cies, as provided for in this act, immediately after receiving the election
returns from the several precincts, the county clerk shall, as provided
in this act, proceed to canvass the votes returned, and without delay
forward to the secretary of the territory the copies of the abstracts of
the same.
§ 41. County clerk shall canvass returns.] No election returns
shall be refused by any county clerk for the reason that the same may
be returned or delivered to him in any other than the manner directed
in this chapter, nor shall he refuse to include any returns in his esti
mate of votes for any informality in holding an election, or making
returns thereof; but all returns shall be received and the votes can
vassed by such county clerk, and a certificate given to the person or
persons who may, by such returns, have the greatest number of votes.
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§ 42. Penalty for violation.] If any judge or clerk of election, or
county clerk, or any other person, in any manner concerned in con
ducting the election, shall corruptly violate any of the provisions of
this chapter, he shall forfeit and pay to the county a sum not less than
fifty nor more than five hundred dollars, to be recovered by a civil
action in the name of the county commissioners of the proper county,
which money, when collected, shall be for the support of the common
schools in said county.
§ 43. Person elected.] In all elections for the choice of any officer,
unless it is otherwise expressly provided, the person having the highest
number of votes for any office, shall be deemed to have been elected
to that office.
§ 44. No civil process served.] During the day on which any
general, special, town, precinct, or charter election shall be held, no
civil process shall be served on any elector entitled to vote at such
election.
§ 45. Canvassers—how to proceed—penalty.] The county clerk
shall not construe the statutes concerning the canvassing of the election
returns so as to decide all matters of law and fact himself, but the
county clerk aforesaid, and the persons called to his assistance, shall
constitute a board, a majority of whom shall decide all matters of dis
agreement, and the said board shall disregard technicalities and mis
spelling, the use of initial letters, or abbreviations of the name of
candidates for office, if it can be ascertained from such votes for whom
they are intended, but they shall not count votes polled in any place
but at established precincts, and a breach of the provisions of this
section shall be deemed a misdemeanor in office, and punished
accordingly.
§ 46. Poll books—how delivered.] It shall be the duty of the
county clerk to provide uniform poll books for the use of his county,
each poll book containing a copy of the law prescribing the qualifica
tions of electors, and so much of this act as relates to the duties of
judges and clerks of election, and the penalties imposed for offenses;
also containing blanks for all entries required to be made in the said
poll books, at the time the said clerk delivered notice for an election
to the sheriff of his county, as provided for in this act; he shall also
deliver to the sheriff two copies of said poll books for an election pre
cinct, and the sheriff shall deliver the same into the hands of one of
the judges of election, and the judges of election receiving the said poll
books shall deliver or cause the same to be delivered to the clerks on
the day of election.
§ 47. Who entitled to vote.J Every male person above the age
of twenty-one years, who shall have been a resident of the territory
ninety days, twenty days in the county, and five days in the precinct,
next preceding the election, who is a citizen of the United States, or
who has declared upon his oath his intention to become such, and shall
have taken an oath to support the constitution of the United States,
and persons who have been declared by law to be citizens of the ter
ritory, and shall have complied with the provisions of any law which
is now or may in future be in force relating to the registration of
voters, shall be entitled to vote, and all persons possessing the
qualifications mentioned in this section, and who have resided in this
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territory nine months, shall be eligible to any office in the said terri
tory; Provided, however, that persons shall vote in the precincts
where they reside and not elsewhere.
§ 48. Secretary transmits blanks.! The secretary of the territory
shall, at least thirty days before every general election, transmit to the
county clerks of the several counties, blank forms and envelopes for
all returns of votes required to be made to his office, with such printed
directions on the envelopes as he deems necessary for the guidance
and direction of such officers in making the returns according to law,
and the expense of printing such blanks and envelopes shall be paid
by the territory.
§ 49. Secretary to endorse.] A memorandum of the date of the
reception of all returns of votes at the secretary's office shall be made
at said office on the envelope containing them.

CHAPTER XXVIII.

.: Revenue.
§ 1. General classes of taxable property.) All property,
whether real or personal, all moneys, credits, investments in bonds,
stocks, joint stock companies, or otherwise, of persons residing in this
territory, the property of corporations now existing or hereafter
created, and the property of all banks or banking companies now
existing or hereafter created, and of all bankers, except such property
as is hereinafter expressly exempted, shall be subject to taxation; and
such property, moneys, credits, investments in bonds, stocks, joint
stock companies, or otherwise, or the value thereof, shall be entered
on the list of taxable property, for that purpose, in the manner pre
scribed by this chapter.
EXEMPTIONS.

§ 2. Property exempt prom taxation.] The following classes of
roperty shall be exempt from taxation, and may be omitted from the
ist herein required to be given:
1. The property of the United States and of this territory, including
school lands.
2. The property of a county, incorporated city or village, or school
district, when devoted to public use and not held nor used for pecu
niary profit.
3. Public grounds, by whomsoever devoted to the public use, and
including all places set apart for the burial of the dead.
4. The engine and implements used for the extinguishing of fires,
with the grounds used exclusively for their buildings and for the meet
ings of fire companies.
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5. The grounds and buildings of library, scientific, benevolent and
religious institutions, or societies devoted solely to the appropriate
objects of these institutions, not exceeding three acres in extent, and
not leased nor otherwise used with a view to pecuniary profit.
6. The books, papers, furniture, scientific or other apparatus per
taining to the above institutions and used solely for the purpose above
contemplated, and the like property of students in any such institutions
used for the purpose of their education.
7. Moneys and credits belonging exclusively to such institutions, and
devoted solely to sustaining them, but not to exceed in amount of total
valuation, aside from the property of students, as above mentioned, the
sum prescribed in their charter or act of incorporation..
8. All animals not specified in the next section of this chapter.
9. Private libraries not exceeding one hundred dollars in value.
10. Family pictures.
11. The household furniture of each family, together with the beds
and bedding thereof, and all wearing apparel of every person and
family actually used for wearing, not to exceed in valuation two
hundred dollars.
12. All food and fuel, provided in kind, not to exceed provision for
one years time ; Provided, That no person, from whom a compensation for
board or lodging is received or expected, shall be considered a member
of a family within the intent and meaning of this chapter.
13. The polls or estates, or both, of persons who, by reason of age or
infirmity, may, in the judgment of the assessor, be unable to contri
bute to the public charge, such opinion being subject to revision by the
county board of equalization.
14. Any one-fourth part of any quarter section of prairie land, the
same being a legal subdvision, on which five acres of timber shall be
planted, either by sowing seed or by setting trees or cuttings, and the
same to be kept in growing order by cultivation, and not to be more
than twelve feet apart each way, together with all improvements
thereon, not to exceed in value one thousand dollars, and lor a period
of ten years from and after the planting of said timber, and any
change of ownership of such land shall in no way effect the exemption
from taxation as herein provided.
15. All improvements made on real property by setting out either
forest or fruit trees, shrubbery or vineyards, which shall not be con
sidered as increasing the value of the land for purposes of taxation.
16. All pensions from the United States, or from any of the states
of the Union.
TAXABLE PROPERTY.

§ 3. Classes op property subject to taxation.) All other property,
real and personal, shall be subjected to taxation in the manner provided
in this chapter.
1. Lands and lots in towns, and villages, and cities, including lands
bought from or donated by the United States, and from the territory,
and whether bought on credit or otherwise.
2. Ferry franchises and toll bridges, which for the- purposes of this
act are to be considered as real property.
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3. Lands which are pledged as security for debt by mortgage or
otherwise at their actual cash value, without any regard whatever to
the amount of any such mortgage or incumbrance.
4. Horses and neat cattle, mules and asses, sheep and swine.
5. Money, whether in possession or on deposit, and including bank
bills.
6. All credits, whether money, property or labor due from solvent
debtors on contract or in judgment, and whether within this territory
or not. In making the amount of credits which any person is required
to list for himself, or for any other person, company or corporation, he
shall be entitled to deduct from the gross amount of credits the
amount of all bona fide debts owing by such person, company or corpo
ration, to any other person, company or corporation; Provided, That
nothing in this section shall be so construed as to apply to any bank,
company or corporation exercising banking powers or privileges, or to
authorize any deduction allowed by this section from the value of any
other item of taxation than credits.
7. Mortgages and all other securities, promissory notes and accounts,
whether bearing interest or not.
8. Stocks or shares in any bank or company incorporated by this
territory, or any other state or territory, and situated in, or trans
acting business in this territory.
9. All public stocks and loans.
10. All household furniture not exempted by the preceding section,
and including gold and silver plate, musical instruments, watches and
jewelry.
11. All private libraries, for their value over one hundred dollars.
12. All pleasure carriages, stage hacks, omnibuses, and other vehicles
for transporting passengers.
13. All wagons, carts, drays, sleighs, and every other description of
vehicles, or carriages, and all plows, harrows, reaping and mowing
machines, harvesters, steam engines, horse powers, grain threshers and
separators, and all other implements and machinery appurtenant to
agricultural labor.
14. Boats and vessels of every description, wherever registered or
licensed, and whether navigating the waters of this territory solely
or not, if owned wholly or in part by persons who are inhabitants of
this territory, for the whole or part so owned by the inhabitant of this
territory.
15. Annuities, but not including pensions from the United States or
any other state of the Union.
16. All money or capital invested, or employed in manufactories,
including buildings, machinery and materials.
17. All money or capital employed in merchandising.
18. All property, real and personal, within this territory, in posses
sion of, or under the control of, or held for sale by any warehouseman,
agent, factor or representative in any capacity, of any manufacturer,
dealer, or other agent of any such manufacturer of or dealer in agri
cultural implements or machinery, or other goods, wares, or mer
chandise.
19. Personal property of every description belonging to persons or
companies doing freighting or transportation business, and belonging
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wholly or in part to persons within this territory, for such part as is so
owned by said persons.
, '
20. All other property, real and personal, of any kind, including
improvements on government lands, not specially exempted by the
provisions of section two of this chapter.
MANNER OP LISTING PROPERTY.

§ 4. Board to provide notices and forms.] On or before the twen
tieth day of January of each year, the board of county commissioners
of each county shall provide for the use of the assessor, suitable
notices and blank forms for the listing and assessment of all property,
and such instructions as shall be needful to secure full and uniform
assessment and returns; and a list of all the entered lands in his
county or district subject to taxation.
§ 5. Classes and kinds of property each person to list.] The list /
of taxable property assessed to each person shall contain:
1. His lands by township, range, and section, and any division or part
•s
of a section, or numbered fractional lot of any section, lying in the
county in which the list is required. And when such parcel of land is
not a congressional division or subdivision, it shall lie listed and de
scribed in some other mode sufficient to identify it.
2. His town lots, naming the town in which they are situated, and
J.
their proper description by number and block, or otherwise, according
to the system of numbering in the town.
3. His right and title in any ferry franchise, toll bridge, or part there^.
of, by the total and actual cash value of the same..
4. Amount of capital employed in merchandising or manufacturing, ---*—
including all buildings, machinery, and appurtenances thereto.
5. Number of horses.
-"■
6. Number of mules and asses.
--~>
7. Number of neat cattle, over one year of age.
8. Number of sheep over three months old.
9. Number of swine over three months old.
10. Number of carriages and vehicles of every description.
11. Amount of money and credits, including actual and total cash
value of all such credits, notes, and accounts due.
12. Amount of taxable household furniture.
13. Amount of stock or shares in any incorporated company, or
company not incorporated.
14. Amount of all property, machinery, or merchandise held and
controlled as agent of any manufacturing company or agent thereof.
15. All real property sold by any party or corporation under any
form of grant or conveyance, or contract therefor, of which the ven
der had or has an inchoate contingent or equitable title, right, or claim,
and which is in the name, possession, or use of any vendee who has
voluntarily taken such grant or contracts for such title, right, or claim;
Provided, That nothing herein shall be construed so as to affect or
impair any right of a person holding or Claiming lands from the
United States under the homestead or pre-emption laws.
16. All other property not specially enumerated in this section, by its
actual cash value, except such as is specially exempted by section two
of this chapter.
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§ 6. Board may extend list. The above list of items may be
extended, at the discretion of the board of county commissioners, so as
to obtain such facts as they may deem desirable.
§ 7. Assessment to begin.] The assessor shall in no case commence
assessing before the first Monday in February of each year.
§ 8. All taxable property listed—assessor's power—refusal.]
All taxable property, real and personal, shall be listed and assessed
each year in the name of the owner thereof, as soon as practicable on
or after the first Monday in February, at its actual cash value, at the
place of listing on the first day of February, including all property
purchased on that day. And in order to make the assessment, such
assessor shall demand from each person and firm, and from the presi
dent, cashier, treasurer, or managing agent of each corporation, asso
ciation, or company within his county, a statement, under oath or
affirmation, of all the real estate within the county, and personal
property, owned by, claimed, or in the use, possession, or control of
such person, firm, corporation, association, or company. If any person,
firm, officer, or agent shall neglect or refuse, on demand of the assessor,
to give, under oath or affirmation, the statement required by this sec
tion, the assessor shall ascertain and estimate, from the best informa
tion he can obtain, the number, amount, and cash value of all the
several species of property required, and shall list the same accord
ingly, and the value so fixed by the assessor shajl not be reduced by
the county board of equalization.
§ 9. Unknown owners—oath to list.] If the owner of any property
not listed by another person shall be absent or unknown, the assessor
shall ascertain and estimate the value thereof, and if the name of such
owner be known to the assessor, the property shall be assessed in his,
her, or their name; if unknown to the assessor, the property shall be
assessed to "unknown owners." The list shall be signed and sworn to
by the person making it, and the oath thereto may be administered by
the assessor, or his deputy, or by any other officer authorized to admin
ister oaths, and shall be certified by him. and the oath may be printed
upon the blank form, and shall be in substance as follows:
I, A B, do solemnly swear (or affirm) that I have listed above and within all the lands', town and
city lots, personal property, money and credits, subject by law to taxation, and owned, used,
possessed or controlled by me, or by law required to be listed by me for any other person or per
sons, as guardian, husband, parent, trustee, executor, administrator, receiver, accounting officer.
partner, factor, bailee, or agent, according to the best of my knowledge.

§ 10. Assessor may require oath of owner, or other person—
penalty.] In case any person, required to render the list under oath,
fails or refuses to do so, the assessor, in order to perform his duty, as
required in section eight of this chapter, may examine on oath any
person whom he supposes to have knowledge in relation to the property
required to be listed; and if any such person refuse to testify, when so
required? he shall forfeit the sum of five dollars, to be recovered in a
civil action in the name.and to the use of the proper county; and the
assessor shall make a minute of the names of persons refusing to swear
to such list, or to testify in relation to property, and shall note the
same on the list, and return the same to the board of county commis
sioners, and the county board of equalization shall add fifty per cent,
thereof to the amount in value of property returned by the assessor
as the list of the person so refusing to swear or affirm.
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1 11. List .of refusals to swear.] The said statements of persons
refusing to swear, shall be endorsed with the name of the person whose
property is therein listed, and the assessors shall file them in alpha
betical order, and return them to the office of the county clerk by the
first Monday of May next ensuing, at which time, or before, he shall
also prepare and deliver his assessment roll. All property is to be
valued by the assessor, except such as is herein required to be valued
by the owner, agent, or other person having control of the same.
§ 12. Assessor's oath to roll.] The assessor shall take and sub
scribe an oath, to be certified by the officer administering it, and
attached to the assessment roll, which oath is to be in substance as
follows:
I, A B, county or township assessor in and for the
county, Dakota Territory, do
solemnly swear that the value of all property, moneys and credits, of which a statement has
been made and verified by the oath of the person required to list the same, is hereby truly
returned, as set forth in such statement ; that in every case where I have been required to
ascertain the amount of value of the property of any person or body corporate, I have diligently,
and by the best means in my power, endeavored to ascertain the true amount and value, and
that, as I verily believe, the full value therefor is set forth in the above returns. And that in no
case have I knowingly omitted to demand of any person, of whom I was required to make it,
a statement of the amount and value of his property which he was required by law to list, nor
have I connived at any violation or evasion of any of the requirements of the law in relation
to the assessments of property for taxation.

§ 13. Sworn false list perjury.] If any person shall willfully
make or give under oath or affirmation, a false list of his, her or their
taxable property, or a false list of' the taxable property in the use or
possession, or under the control of him, her or them, and required by
law to be listed by him, her or them, such person shall be deemed
guilty of perjury; and, upon conviction thereof, shall be punished
therefor as is by law provided for the punishment of perjury.
§ 14. Credits defined:] . The term "credits," as used in this act,
includes every claim and demand for money, labor, or other valuable
thing.
And every annuity or sum of money receivable at stated
periods, and all moneys in property of any kind, and secured by deed,
mortgage or otherwise; but pensions from the United States, or any
state, are not included in the above terms.
BY WHOM AND WHERE LISTED.

§ 15. Every inhabitant, unless excepted, to list.] Every inhabi
tant of this territory, of full age and sound mind, unless excepted by
the provisions of this act, shall list all property subject to taxation in
this territory, of which he is the owner, or has the control or manage
ment in the manner herein directed; but the property of a ward is to
be listed by his guardian; of a minor, having no other guardian, by
his father, if living; if not, then by his mother, if living; if not, then
by the person having the property in charge; of a married woman, by
her husband, but if he be unable, or refuse, then by herself; of a benefi
ciary for whom property is held in trust, by the trustee; and the per
sonal property of a decedent, by the executor, administrator or heirs;
of a body corporate, company, society or partnership, by the principal
accounting officer, agent or partner; property under mortgage or lease,
to be listed by and taxed to the mortgagor or lessor, unless it be listed
by the mortgagee or lessee.
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§ 16. Commission merchants, &o.J Commission merchants, and all
persons trading or dealing on commission, and consignees authorized
to sell, when the owner of the goods does not reside m this territory,
are, for the purpose of taxation, required to list all the property in
their possession.
§17. Property listed, assessed and taxed -when—where.] All
personal property is to be listed, assessed and taxed in the county
where the owner resides, on the first of February of the then current
year, or where the property is kept. But if the owner resides out of
the territory, it is be to listed and taxed where it may be at the time of
listing. And if the agent or person having charge of such property
neglects to list it, he will be subject to the penalty hereinafter pro
vided.
§ 18. List in behalf op another.] A person required to list
property in behalf of another, shall list in the same county or town
ship in which he would be required to list if it were his own, except
as herein otherwise directed. But he must list it separate from his
own, naming the person to whom it belongs. But the undivided
property of a person deceased, belonging to his heirs, may be listed as
belonging to such heirs without enumerating them.
§ 19.

How COMPANIES to list property and money—DUTY OF AUDITOR

and commissioner.] The president, secretary, superintendent, or other
principal accounting officer within the territory at the time of the
assessment, of every railroad company, turnpike company, plank road
company, bridge or ferry company, insurance company, telegraph
company, or any other joint stock company, except banking or other
corporations whose taxation is specifically provided for in this chap
ter, for whatever purpose they may have been created, whether incor
porated by any law of this territory or not, where any portion of said
property, at the time of the assessment, is situated in more than one
county, shall list for taxation, verified by the oath or affirmation by
the person so listing, all the personal property, which shall be held to
include road bed, depots, wood and water stations, poles and wire, bridge
and boats, books, papers, office furniture and fixtures, and such other
«realty as is necessary for the daily business operations of said road,
bridge, insurance, or other incorporation. Moneys and credits of such
company or corporations within the territory, at the actual value in
money, in manner following, to wit: In all cases, except as hereinafter
provided,, a full return of all property shall be made to the auditor of
the territory, on or before the first Monday of February, annually,
together with a statement of the amount of such property which is
situated in each organized county, precinct or township, incorporated
village or city therein. The value of all movable property shall be
added to the stationary and fixed property; Provided, That whenever
the whole of the property of any company aforesaid, shall be in one
county only, the return shall be made to the assessor, or assessors, in
the same manner as returns of other property are made. If the return,
aforesaid, shall not be received by said auditor within ten days after
the first Monday in February, aforesaid, it shall be the duty of the
auditor to procure the information, aforesaid, in any manner that may
appear to be most likely to secure the same correctly, and for that pur
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pose shall address a written request to the officer who has omitted or
neglected to make the return aforesaid; and it shall be the duty of the
auditor, on or before the first Monday of April, or so soon thereafter as
he shall have procured the necessary information, to certify to the
county clerks of the several counties in which said property, or any
part thereof, shall be situated, the amounts thereof, specifying the sev
eral amounts included in each organized county or township, incor
porated city or village in said county, which amounts, when so received
by the several county clerks, shall be placed on the list of taxable
property returned to them by the several assessors for such county or
townships, incorporated cities or villages. The auditor shall certify
whether the return was made by the proper officer, or whether the
valuation was procured by himself; and it shall be the duty of the
county commissioners to equalize the valuation of such property in the
same manner as of other property, and if the return has not been
made by the proper officer at the proper time, as required by this act,
it shall be the duty of said county commissioners to add, not exceeding
fifty per cent., to the valuation thus before them; Provided, That shares
of stock in all national banks, held by any person or persons in the
territory, shall be assessed at their par value, and the owner or owners
thereof shall be required to pay tax thereon the same as though they
were shares' in banks chartered and incorporated by the laws of the
territory, or by the laws of any other state or territory of the United
States; And provided, further, That for the purpose of taxation no
discrimination shall be made between any national bank and any other
bank doing business in this territory under the laws thereof.
§ 20. Pebsons doing business in more than one county.] When a
person is doing business in more than one county, the property and
credits existing in any one of the counties are to be listed and taxed
in that county; and credits not existing in, nor pertaining especially
to, the business in any one county, are to be listed and taxed in that
county where his principal place of business may be; each individual
of a partnership is liable for the taxes due from the firm.
§ 21. Insurance companies.] Insurance companies, of every descrip
tion, transacting business in this territory, shall be taxed in the same
amount and at the same rate that all other property is taxed, upon
the amount premiums taken by them during the year previous to the
listing in the county where the agent conducts the business. And the
agent shall render the list, and shall be personally liable for the tax, and
ifhe refuses to render the list, or to swear as herein required, the amount
may be assessed according to the best knowledge and discretion of the
assessor, and the county board of equalization may, at their discretion,
add fifty per cent, to the amount returned by the assessor.
§ 22. Depreciated bank notes.] Depreciated bank notes and
depreciated stocks, or shares in corporations or companies, may be
listed at their current value and rate; credits shall be listed at such
sums as the person listing them believes will be received, or can be
collected, and annuities at the value which the person listing believes
them to be worth in money.
§ 23. Entitled to deduct bona fide debts only.] In making up
the amounts of credits which any person is required to list, he will be
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entitled to deduct from the gross amount the amount of bona fide debts
owing by him, but no acknowledgement, made for the purpose of being
so deducted, shall be considered a debt within the intent of this sec
tion, and so much only of any liability of such person as security for
another shall be deducted as the person making the list believes he is
legally or equitably bound to pay. and so much only as he believes he
will be compelled to pay on account of the inability of the principal
debtor. And if there are other sureties able to contribute, then so
much only shall be deducted as he, in whose behalf the list is made,
will be bound to pay or contribute; but no person will be entitled to a
deduction on account of an obligation of any kind given to an
insurance company for the premium of insurance; nor on account of
an unpaid subscription to any society, nor on account of a subscription
to or installments payable on the capital stock of any company or cor
poration, nor upon any account whatever, unless such deduction be
made from the amount of moneys or credits, or both, by such person
listed.
§ 24. Definition of merchant.] Any person owning or having in
his possession or control in this territory, with authority to sell the
same, any personal property, purchased either within or out of the
territory, with a view of selling the same at an advance price or profit,
or which has been consigned to him for the purpose of being sold
within the territory, shall be held to be a merchant for the purposes of
this act; such property shall be listed for taxation, and in estimating
the value thereof, the merchant shall take the value of such property
in his possession or control on the first day of February.
§ 25. Held as MANUFACTiTRERr when.] Any person who purchases,
receives or holds personal property of any description for the purpose
of adding value thereto by any process of manufacturing, refining,
purifying, or by the combination of different materials, with a view of
making gain or profit by so doing, and by selling the same, shall be
held to be a manufacturer for the purposes of this act, and he shall list
for taxation the value of such property in his hands, estimated as
directed in the previous section in case of merchants, but the value
shall be estimated upon the materials only entering into the combi
nation or manufacture.
OF ASSESSMENT ROLL.

§26. Making and delivery of roll contents—form.J On or
before the first Monday of May, annually, the several county assessors
shall make out and deliver to the county clerk an assessment roll, con
sisting of the following items, to wit:
1. A list of all the taxable lands in such county in numerical order,
beginning with the lowest numbered section, in the lowest numbered
township, in the lowest numbered range in the county, and ending in
the highest numbered section, township, and range, with the number
of acres in each tract set opposite the same in a column, provided for
that purpose, and the assessed value thereof in another column, and
the name of the owner, or person listing the same, in another column,
with the columns of acres and values footed up. Also stating the
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number of the school and road district in which such property and the
owner thereof is situated. Such list shall be as nearly as practicable
in the following form:
RETURN OF TAXABLE LANDS IN

COUNTY, DAKOTA, AS ASSESSED FOR
THE YEAR 18. ..

P*rt of Section.

Section.

Township.

Range.

Acres.

Value.

Owners' Name.

2. A list of all the town lots in each town or city in each county, in
like numerical order, with the valuation of each lot or part of lot, and
the name of the person listing the same, opposite, with the column of
values footed up, substantially in the following form :

RETURN OF LOTS IN THE CITY (OR TOWN) OF

, IN

COUNTY, DAKOTA.

ASSESSED FOR THE YEAR 18...

Block.

Lot.

Value.

Owner.

,

3. A list in alphabetical order of all the persons and bodies corporate
in whose names any property, or anything taxable other than the real
estate, has been listed, with a sufficient number of columns opposite
each name in which to enter the numbers or values, or both, of the
several species of property, or other interests required by law to be
listed, with the columns of numbers and values footed up. Such list
shall be as nearly as practicable in the following form, to wit:
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REFUSAL TO LIST.

§ 27. Return of refusals to swear.] In every case where a person
is required to list property for -himself, or in behalf of another, if he
shall neglect or refuse to list the same, the assessor shall proceed as
directed in section ten of this chapter, and in the return of personal
property, opposite the name of such person, he shall write the words
"by the assessor," when the list was made by himself, or his deputy,
together with the words " absent," or " sick," or " refused to swear," or
such other words as will express the cause why the person required- to
make the list did not make it; and a neglect to make it shall be taken
as a refusal to do so.
county board of equalization.
§ 28. Commissioners constitute board -powers— limitation.] The
board of county commissioners of each county shall constitute a board
of equalization for the county, and said board, or a majority of the
members thereof, shall hold a session of not less than two days at the
county seat, commencing on the first Monday of May in each year, for
the purpose of equalizing and correcting the assessment roll in their
county; and in order to equalize and correct such assessment roll, they
may change the valuation and assessment of any property, real or per
sonal, upon the roll, by increasing or diminishing the assessed valuation
thereof as shall be reasonable and just, to render taxation uniform;
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Provided, That the aggregate assessment shall not be materially
changed thereby.
§29. Further powers equalizing board. | The said board of equal
ization must also place upon and add to the assessment roll any prop
erty, real or personal, subject to taxation, which has been omitted
therefrom by the owner, or by the assessor, and enter for the same a
reasonable, just and uniform taxation. During the session of said
board, any person, or his attorney, or agent, feeling aggrieved by any
thing in the assessment roll, may apply to the board for the correction
of any alleged errors in the listing or valuation of his property, whether
real or personal, and the board may correct the same as shall be just;
and if any person returned as refusing to render a list, or to be sworn
thereto, or to the list of the property of another returnable by him, can
show good cause for such failure or refusal, the penalty herein provided
may be remitted; Provided, That in equalizing the assessment of all
property, personal and real, said board must t>e governed by the value
of such property on the first day of February preceding, or, if that
cannot be reasonably and justly ascertained, by its average value
during the year preceding.
§ 30. Clerk of board.] The county clerk of the county shall be
the clerk of said board of equalization for the county.
abstract of assessment roll.
§ 31. Clerk makes and forwards abstract to auditor.] As soon
as practicable after the assessment rolls are equalized and corrected,
as provided in the two preceding sections, and before the third Monday
of May next ensuing, the county clerk shall make out an abstract
thereof, containing the whole number of acres of land listed in the
county, and the total value thereof.
The total valuation of town lots.
The amount of property invested in merchandise.
The amount of property invested in manufactures.
The number of horses, and their total value.
The number of mules and asses, and their total value.
The number of cattle, and their total value.
The number of sheep, and their total value.
The number of swine, and their total value.
The number of carriages and vehicles of every kind, and their total
value.
The total value of money and credits.
The total value of household furniture.
The total value of stock or shares.
The total value of all other personalty not enumerated under the
foregoing heads, and the number of polls.
Which abstract the clerk is directed to transmit, without delay, to
the auditor of the territory, and the county commissioners are author
ized to direct the clerk to add to the above list of items, such other
items as they may deem advisable; and it shall be the duty of the
auditor of the territory to furnish such forms for the use of the county
commissioners, assessors, clerks, and other officers of the revenue, as
shall secure uniformity of proceedings and returns throughout the
territory.
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TERRITORIAL BOARD OF EQUALIZATION.

§ 32. Who constitute—meeting—duties.] The governor, terri
torial auditor and treasurer (or the majority of them), shall constitute
the territorial "board of equalization," and said board of equalization
shall hold a session at the capital of the territory, commencing on the
second Monday of June of each year, and it shall be the duty of said
board to examine the various county assessments, and to decide upon
the rate of the territorial tax, to be levied for the current year,
together with any other general or special territorial taxes required
by law to be levied, and to equalize the levy of such taxes throughout
the territory; but such equalization shall be made by varying the rate
of taxation on the different counties, in case the said board of equali
zation are satisfied that the scale of valuation has not been adjusted
with reasonable uniformity by the different assessors.
rate of taxation and levy of same.
§ 33. Territorial, county and special taxes limited.] The rate
of the general territorial tax shall not be less than one-half mill, nor
more than five mills on the dollar valuation; for ordinary county
revenue, including the support of the poor, not more than four mills
on the dollar; for roads and bridges, a poll tax of one dollar and a half,
or one day's work, on every male person between the ages of twentyone and fifty years; a bridge tax not to exceed two mills on the dollar;
and a road tax not exceeding two mills on the dollar valuation, to be
paid in money or in labor at the rate of one dollar and fifty cents per
day, at the option of the person so taxed, and the certificate that the
person named therein has actually performed eight hours labor for
each day's work so certified, shall be received by the county treasurer
in discharge of said tax to the amount so certified. For county sink
ing fund, such rate as in the estimation of the board of county com
missioners, will pay one year's interest on all the outstanding debt on
the county, with fifteen per cent, on the principal.
§ 34. Auditor transmits rate of territorial tax.] On or before
the third Monday in June in each year, the territorial auditor is
required to transmit to the county clerk of each county, a statement
of the rate of taxation required in said county for the general terri
torial tax, as directed to be levied and collected by the territorial
board of equalization. Should the territorial board of equalization
fail to fix the rate of taxation, in any or all of the counties, then the
auditor is required to notify the county clerk of the rate to be levied
and collected in such county or counties, which must not exceed two
mills on the dollar of valuation and must be in even mills, or in mills
and tenths of mills, and uniform for all the counties.
§ 35. County tax, when levied.] On the first Monday in July of
each year, the board of county commissioners must meet at the county
seat to levy the necessary taxes for the current fiscal year, and they
may levy the taxes at any time after the said first Monday of July, if
the statement from the territorial board of equalization has not then
been received; but such levy must not be postponed for more than ten
days, and they shall levy the taxes as herein directed.
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§ 36. Territorial tax three mills, when.] The rate of the general
territorial tax shall be as directed by the territorial board of equaliza
tion, or by the territorial auditor, but in case the statement of the
levy of such taxes, as hereinbefore directed, has not been received by
the county clerk within ten days after the said first Monday in July,
then the said board of county commissioners shall levy the general
territorial tax at the rate of three mills on the dollar of valuation.
§ 37. Clerk makes list—contents— order.] As soon as practicable
after the taxes are levied, the county clerk shall make out a tax list
containing:
1. A list in alphabetical order of all the persons and bodies corpo
rate in whose name any property other than real estate has been listed,
with the amount or valuation thereof in a seperate column opposite
the name, and total amount of all the taxes carried out in another
column.
2. A list of all the taxable lands in the county (not including town
lots) in numerical order, commencing with the lowest numbered sec
tion, in the lowest numbered township, in the lowest numbered range
in the county, and ending with the hignest numbered section, township,
and range, with the names of the persons or parties in whose name
each subdivision was listed opposite each subdivision on the margin,
or in a column provided for that purpose, with valuation of each tract,
and several species of taxes and the total of all the taxes carried out in
seperate columns opposite each tract, in the same manner as provided
in the alphabetical list of names.
3. A list of the city or town lots in each city or town in the county,
commencing with the lowest number and ending with the highest num
ber in each city or town, with the name of the person or party listing
each lot, or part of lot, opposite the same, and the valuation and sev
eral species of taxes and total taxes carried out in seperate columns,
in the same manner as hereinbefore provided in respect to personal
property and lands.
§ 38. Duplicate list for treasurer.] The tax list, when completed,
shall be kept by the county clerk as the property of the county. The
clerk shall also prepare a duplicate of the tax list of his county, and
deliver the same to the county treasurer on or before the first day of
October following the date of the levy for the current year.
§ 39. Form of list and duplicate.] The tax list and duplicate
shall be as nearly as practicable in the following form, to wit:
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§ 40. Entry required on list and duplicate.] An entry is required
to be made upon the tax list and its duplicate, showing what it is, and
for what county and year it is, and the county commissioners shall
attach to the lists their warrants, under their hand and official seal, in
genera] terms, requiring the treasurer to collect the taxes therein
levied according to law; and no informality in the foregoing require
ments shall render any proceedings for the collection of taxes illegal;
the county clerk shall take the receipt of the county treasurer, on
delivering to him the duplicate tax list, with the warrant of the county
commissioners attached, and such list shall be full and sufficient
authority for the collection by the treasurer of all taxes therein
contained.
county treasurer, and his duties.
§ 41. County treasurer collector of taxes.] The county treas
urer of each county shall attend at the county seat at all times, to
receive the taxes not yet paid, and he is also authorized and required
to collect, so far as practicable, the taxes remaining unpaid on the list
of the former year, or years. In all cases where taxes are paid, he
shall give a receipt to the person paying the same.
§ 42. Warrants receivable to fund drawn on.] Territorial war
rants are receivable for the amount payable into the territorial
treasury, on account of the general territorial tax. and county warrants
are receivable at the treasury of the proper county for the amount of
county tax payable into the county treasury, except when otherwise
provided by law; and city warrants shall be received for city taxes,
and school warrants shall be received for school taxes in the districts
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where such warrants are issued; but United States treasury notes, or
their equivalent, only are receivable for such taxes as are or may be
required by law to be paid in cash; and road and poll taxes may be
discharged, as provided in section thirty-three.
§ 43. Treasurer's receipts duplicates.] Whenever any taxes are
paid to the county treasurer, the treasurer shall make out duplicate
receipts for the same, which duplicate receipts shall correspond in
number, date, amount, and in every respect shall be precise copies of
each other, one of which shall be delivered to the person paying such
taxes, and the other shall, within one month, be filed by the treasurer
with the county clerk, and such duplicate receipts shall specify the
land or other property on which such tax was assessed according to its
description on the tax duplicate, or in some sufficient manner, and
shall also specify the amount of each separate and distinct fund, in
separate or distinct lines or columns, and whether the said separate or
distinct funds were paid in cash or in territorial warrants, county, or
road order, or supervisors' receipts, as the case may be.
§ 44. Form of receipt.] The tax receipt and duplicate shall be
substantially in the following form, to wit:
No.
Treasurer's Office,

on annexed property or real

County, Dakota, ,
.,18.

estate.

Part of Section orl Section Town or
Name of To wn.
or Lot.
Block.

AMOUNT OT TAXES.

Rang"
or Lot.

Acres or
Block.

KIND OF TAX.

Paid in Paid In Interest.
Cash. Warrants

Total.

•
Territorial.

'

•

County.
Road.
Poll.
School.
Advertising.

§ 45. Clerk audits duplicate.] It shall be the duty of the county
clerk, on receiving any duplicate tax receipt from the treasurer forth
with to examine the same and compare it with the tax list in his pos
session, and see if the total amount of taxes and the several amounts
of the different funds are correctly entered and set forth in such
receipt; and in case it shaW appear that the treasurer has not collected
the full amount of taxes and interest, which according to the tax list
and the terms of the receipt he should have collected, then the county
clerk shall forthwith charge the treasurer with the amount such
receipt falls short of the true amount, and the treasurer shall be
liable on his official bond to account for and pay over the same.
§ 46. Receipts numbered consecutively.] All tax receipts issued
by the county treasurer, shall be numbered consecutively, commenc
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ing with number one on the first receipt issued for the' taxes of any
one year, and he shall not receipt for more than one year's taxes on
the same property in one tax receipt, but shall keep a separate and dis
tinct series of numbers of receipts issued for the taxes of each year
for which the same have been levied and assessed in this territory.
§ 47. What treasurer shall write on duplicate.] Whenever any
taxes are paid, the treasurer shall write on the tax duplicate, opposite
the description of the real estate or property whereon the same were
levied, the word " paid," together with the date of such payment
and the name of the person paying the same; and the county clerk
on receiving the duplicate receipt shall forthwith make the same
entries on the tax list in his possession.
§ 48. Treasurer to keep a cash book.] The county treasurer is
required to keep a cash book, in which he shall enter an account of
all money by him received, specifiying in proper columns, provided
for that purpose, the date of the payment, the number of the receipt
issued therefor, by whom paid, and on account of what fund or
funds the same was paid; whether territorial, county, school, road,
sinking fund, or otherwise, and the amount paid in warrants, orders,
or receipts, each in a separate column; and the total amount for which
the receipt was given in another column, and the treasurer shall keep
his account of money received for and on account of taxes, separate
and distinct from moneys received on any other account, and shall also
keep his account of money received for and on account of taxes levied
and assessed for any one year, separate and distinct from those levied
and assessed for any other year, and all entries in said cash book of
money received for taxes, shall be in the numerical order of the
receipt's issued therefor.
§ 49. Miscellaneous duplicate receipts.] Whenever the treasurer
receives money, warrants or orders on account of licenses, fines or any
other account, except taxes, he shall make out duplicate receipts for
the same, and deliver one to the person making such payment, and
the other to the county clerk, as provided in the case of tax receipts,
and shall forthwith enter the same in his cash book as in case of money
received for taxes, but in a separate place, and with a separate and
distinct series of numbers of receipts issued therefor.
§ 50. Form op cash book.] The cash book above provided for shall
be as nearly as practicable in the following form, to wit:
TREASURER'S CASH BOOK,

TerritorialFund County Fund. Co. Sinking F'd.

COUNTY, DAKOTA.

Land Road F'd.

Poll Foud.

-'■

51
•3

l 2

3 e
- O 3

X

Chapter 28.

Revenue.

n

118

§ 51. Clerk's duplicate of treasurer's cash book.] The county
clerk is required to keep a duplicate of the treasurer's cash book, and
to enter therein all duplicate receipts by him received from the treas
urer, in the same manner and form as the treasurer is required to
enter the same.
§ 52. Errors and omissions.] If on the assessment roll or tax list
there be any error in the name of the person assessed or taxed, the
name may be changed, and the tax collected from the person intended,
if he be taxable and can be identified by the assessor or treasurer;
and when the treasurer, after the tax list is committed to him, shall
ascertain that any land or other property is omitted, he shall report
the fact to the county clerk, who, upon being satisfied thereof, shall
enter the same upon his assessment roll, and assess the value, and the
treasurer shall enter it upon the tax list, and collect the tax as in
other cases, .
§ 53. Demand for taxes not necessary.] No demand of taxes
shall be necessary, but it shall be the duty of every person subject to
taxation under this law to attend at the treasurer's office at the county
seat, and pay his taxes; and if any person neglect so to attend and pay his
taxes until after the first day of November next succeeding the levying
of the taxes, the treasurer is directed and required to collect the same
by distress and sale; Provided, That in case any person having only
personal property assessed, and upon which the taxes are unpaid, shall,
in the opinion of the treasurer, be about to move out of the county, it
shall be the duty of the treasurer to collect such taxes at any time
after the tax duplicate has been placed in his hands. '
DELINQUENCY, PENALTY AND LIEN OF TAXES.

§54. Taxes delinquent—when.] On the first Monday of January
of the year after which taxes shall have been assessed, all unpaid
taxes shall become delinquent, and shall draw interest at the rate of
ten per cent, per annum from the date of such delinquency.
§ 55. Ten per cent, penalty.] To all taxes which remained
unpaid at the time the same became delinquent, there shall be added
as a penalty, ten per cent, on the amount so remaining unpaid, which
shall be added to the amount assessed, and collected by the county
treasurer.
§ 56. Lien of taxes defined.] Taxes upon real property are
hereby made a perpetual lien thereupon against all persons and bodies
corporate, except the United States and the territory, and taxes due
from any person upon personal property shall be a lien upon any real
property owned by such person, or to which he may acquire a title.
All taxes shall, as between vendor and purchaser, become a lien upon
real estate on and after the first day of October in each year.
collection by distress.
§ 57. Distrained goods at expense of the owner.] When the
treasurer distrains personal property, he may keep it at the expense of
the owner, and he shall give notice of the time of the sale within five
days after the day of the taking, in the manner that constables are
required to give notice of the time of the sale of personal property on
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execution; and the time of the sale shall not be more than ten days
from the day of the taking, but he may adjourn the sale from time to
time for a period not to exceed three days, and shall adjourn once at
least when there are no bidders; and in case of an adjournment, he
shall put up a notice thereof at the place of sale. Any surplus remain
ing above the taxes, charges for keeping, fees for sale, fees for levying
on the property, and mileage, to be the same as allowed by law to
sheriffs for levying and execution on personal property, shall be
returned to the owner, and the treasurer shall, on demand, render an
account in writing of the sale and charges.
§58. In case treasurer be resisted, in execution of duty.]
If the treasurer be resisted or impeded in the execution of his office,
he may require any suitable person or persons to aid him therein, and
if any such person refuse to aid, he shall forfeit a sum not exceeding
ten dollars, to be recovered by civil action in the name and for the use
of the county, and the person or persons resisting shall be liable, as in
the case of resisting the sheriff in the execution of civil process.
§59. Taxes receivable till otherwise collected.] The treasurer
shall continue to receive payment of all taxes after the first day of
November, upon the above terms, until collected by distress and sale.
TAX SALE.

§ 60. Treasurer adds local taxes.] Whenever, in the collection
of any district, town, city or local tax, which may have been levied
according to law, the collector is not able to make the tax by distress
and sale of personal property, and real estate is to be sold for the same,
it shall be the duty of the collector of the tax to send such delinquent
list to the county treasurer on or before the fifteenth day of July of
each year, and the county treasurer shall receive the delinquent list,
and advertise the same at the same time he advertises the sale of real
estate for delinquent taxes, as hereinafter provided, by adding the
amount of such delinquent district, town, city or local tax, to the
amount of delinquent territorial, county and other taxes, and shall sell
such lands for the purpose of paying all such delinquent taxes as here
inafter directed, and shall credit the proper district, town, city, or
locality for the amount of taxes so collected, which shall be subject to
the order of the proper collecting officer.
§ 61. Treasurer's notice of sale.] The treasurer shall give notice
of the sale of real property, by publication thereof once a week for
three consecutive weeks, commencing the first week in August pre
ceding the sale, in a newspaper in his county, if there be one, and if
there be no paper published in his county, shall give notice by a
written or printed notice posted on the door of the court house, or
building in which courts are commonly held, or the usual place of
meeting of the county commissioners, for three weeks previous to the
sale; such notice shall contain a notification that all lands, on which
the taxes of the preceding year (naming it) remain unpaid, will be
sold, and the time and place of the sale, and said notice must contain
a list of the lands to be sold, and the amount of taxes due. The treas
urer shall add to each description of land so advertised, the sum of ten
cents for each description other than town lot, and for each town lot
the sum of five cents, to defray the expenses of advertising, which
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amount shall be paid by the county treasurer at the expiration of the
sale, upon the affidavit of the publisher.
§ 62. Shall offer lands for sale.] That on the first Monday of
September in each year, between the hours of nine o'clock, a. m., and
four o'clock, p. m., the treasurer is directed to offer at public sale, at the
court house, or place of holding courts in his county, or at the treas
urer's office, where, by law, the taxes are made payable, all lands, town
lots, or other real property, which shall be liable for taxes of any de
scription for the preceding year or years, and which shall remain due
and unpaid, and he may adjourn the sale from day to day until all the
lands, lots, or other real property have been offered, and no taxable
property shall be exempt from levy and sale for taxes.
§ 63. Method of sale—parcels—homestead reserved.] The.
person who offers to pay the amount due on any parcel of land for the
smallest portion of the same is to be considered the highest bidder,
and when such a portion constitutes a half or more of the parcel it is
to be taken from the east side thereof, dividing it by a line running
north and south, except that town lots are to be divided, in such case,
lengthwise by a parallel with the proper lines of the lots. If the
portion taken be less than one-half of the parcel it is to be taken from
the southeast corner, in a square form as nearly as the form of the
land will conveniently permit. The preceding provisions of this
section are subject to the following qualifications: The homestead shall
not be sold for any taxes due from the owner thereof until all other
land, town lots, or other real property shall have been first sold, and
to that end the quantity of land offered for sale may be obtained by
drawing the division line in any direction so as to avoid the homestead,
and when the homestead constitutes a part of the tract or parcel sold,
and is not yet ascertained, the court may, in the action hereafter
authorized, at the suggestion of either party, cause proceedings to be
had similar to that required in relation to mechanics' liens, for the
ascertainment of the homestead. And in all other cases of such sales,
it may take the requisite order and proceedings to ascertain the land
sold, and to set apart from the homestead.
§ 64. Persons bidding failing to pay.] Should any person so bid
ding fail to pay the amount due, the treasurer may again offer land
for sale if the sale has not closed, and if it has closed he may again adver
tise it specially and by description, by one written or printed notice
posted lor two weeks on the door of the court house, or place where
courts are usually held, after which it may be sold at public sale; or
the treasurer may recover the amount by civil action, brought in the
name of the county in which the sale was held.
§ 65. Filing returns of sale.] On or before the first Monday of
October following the sale of real property, the treasurer is required
to file in the office of the county clerk of his county, a return of his
sale of land (retaining a copy in his office) showing the lands sold, the
names of the purchasers and the sums paid by them, and also a copy
of the notice of the sale, with a certificate of the advertisement, veri
fied by an affidavit, and. such certificate shall be evidence of the regular
ity of the proceedings.
§ 66. Descriptions entered numerically.] The description of
real estate in such return shall be entered in the same numerical order
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as required in the tax list, and such return shall be as nearly as may
be in the following form, to wit:
TREASURER'S SALE BOOK. DELINQUENT TAXES OP 18. ,

COUNTY, DAKOTA.
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§ 67. Purchaser entitled to certificate.] The purchaser of any
tract of land sold by the county treasurer for taxes will be entitled to
a certificate in writing describing the land so purchased, the sum paid,
and the time when the purchaser will be entitled to a deed, which
certificate shall be assignable, and said assignment must be acknowl
edged before some officer having power to take acknowledgment of
deeds; such certificate shall be signed by the treasurer in his official
capacity, and shall be presumptive evidence of the regularity of all
prior proceedings. The purchaser acquires the lien of the tax on the
land, and if he subsequently pay any taxes levied on the same, whether
levied for any year or years previous or subsequent to such sale, he
shall have the same lien for them, and may add them to the amount
paid by him in the purchase, and the treasurer shall make out a tax
receipt and duplicate for the taxes on the real estate mentioned in
such certificate, the same as in other cases, and shall write thereon,
"sold for tax at public sale." Such certificate shall be substantially in
the following form:
COUNTY TREASURER'S CERTIFICATE OF TAX SALE.

TiIe Territory orCounty.
Dakota, )ss)
I,
treasurer of the county of
, in the Territory of Dakota, do hereby certify that the
following described real estate in said county and territory, to wit: (describing the same) was,
on the
day of
, 18. ...duly sold by me in the manner provided by law for the
delinquent taxes of the year 18. .. thereon, amounting to
dollars, including interest and
penalty thereon, and the costs allowed by law, to
, for the sum of
dollars, he
being the highest and best bidder for the same.
And 1 further certify that unless redemption is made of real estate, in the manner provided
by law, the said
or assigns, will be entitled to a deed therefor on and after the
day of
, A. D. 18. ., on surrender of this certificate.
In witness whereof, I have hereunto set my hand this
day of
, A. D. 18 .
Treasurer.
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§ 68. Fee for deed.] The treasurer is authorized to demand fifty
cents for each deed or certificate made by him on such sale, and the
fee of the notary public, or other officer acknowledging the deed, but
any number of parcels of land, bought by any one person, may be
included in one deed or certificate, as may be desired by the purchaser;
and whenever the treasurer makes a deed to any land sold for taxes,
he shall enter an account thereof in the sale book opposite the descrip
tion of the land conveyed.
private sale.
§ 69. Private sale provided.] After the tax sale shall have closed,
and after the treasurer has made his return thereof to the county clerk,
as provided in sections sixty-five and sixty-six of this chapter, if any
real estate remain unsold for want of bidders thereof, the county
treasurer is authorized and required to sell the same at private sale, at
his office, to any person who will pay the amount of the taxes, penalty,
and costs thereon for the same. And to deliver to said purchasers a
certificate, as provided in section sixty-seven, of this chapter; and to
make out duplicate receipts for the taxes on such real estate, and
deliver one to the purchaser and the other to the county clerk, as
hereinbefore provided, with the additional statement inserted in the
certificate, that such lands have been offered at public sale for taxes,
but not sold for want of bidders, on which he is required to write,
"sold for taxes at private sale;" and the treasurer is further authorized
and required to sell as aforesaid all real estate in his county on which
taxes remain unpaid and delinquent for any previous year or years.
redemption.
§ 70. May redeem—how—provided.] The owner or occupant of
any land sold for taxes, or any other person, may redeem the same at
any time within two years after the day of such sale, or at any time
before the execution of a deed of conveyance therefor by the county
treasurer, by paying the county treasurer for the use of the purchaser,
his heirs or assigns, the sum mentioned in this certificate, and interest
thereon at the rate of thirty (30) per cent, per annum from the date of
purchase, together with all other taxes subsequently paid, whether for
any year or years previous or subsequent to said sale, and interest
thereon at the same rate from the date of such payment; and the
treasurer shall enter a memorandum of the redemption in the list of
sales, and give a receipt therefor to the person redeeming the same,
and file a duplicate of the same with the county clerk, as in other
cases, and hold the money paid to the order of the purchaser, his agent,
or attorney; Provided, That infants, idiots, and insane persons may
redeem any lands belonging to them, sold for taxes, within one year
after the expiration of such disability.
§ 71. Undivided land sold.] Any person claiming an undivided
part of any land sold for taxes, may redeem the same on paying such
proportion of the purchase money, interest, principal, and subsequent
taxes as he shall claim of the land sold.
§ 72. Partial redemption.] In every case of partial redemption,
pursuant to the last section, the quantity sold shall be reduced in pro-
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portion to the amount paid on such partial redemption, and the county
treasurer shall convey accordingly.
EXECUTION OF DEED AND EFFECT THEREOF.

§ 73. Tax deed after two years- effect thereof.! If no person
shall redeem such lands within two years, at anytime after the expira
tion thereof, and on production of the certificate of purchase, the
treasurer of the county in which the sale of such lands took place shall
execute to the purchaser, his heirs, or assigns, in the name of the ter
ritory, a deed of the land remaining unredeemed, which shall vest in
the grantee an absolute estate in fee simple, in such land, subject, '
however, to all the claims which the territory may have thereon for
taxes, or other liens, or incumbrances.
§ 74. Execution and form of deed.] Such deed shall be executed
by the county treasurer under his hand, and the execution thereof
shall be attested by the county clerk with the county seal, and such
deed shall be conclusive evidence of the truth of all the facts therein
recited, and prima facie evidence of the regularity of all the proceed
ings, from the valuation of the land by the assessor up to the execution
of the deed, and such deed shall be substantially in the following or
other equivalent form, to wit:
Whereas, A. B. did, on the
day of
A. D. 18
, produce to the undersigued.
C. D., treasurer of the county of
in the territory of Dakota, a certificate of pur
chase in writing, bearing dale the
day of
18
signed by E. F., who at
the last mentioned date was treasurer of said county, from which it appears that
did on the
day of
18. . . .purchase at public auction at the door of the court
house in said county, the tract, parcel or lot of land lastly in this indenture described, and
which lot was sold to
for the sum of
being the amount due on the following tract
or lot of land returned delinquent for the non-payment of taxes, costs and charges for the year
18. . . .to-wit: [here insert the land offered for sale.] And it appearing that the said A. B. is" the
legal owner of said certificate of purchase, and the time fixed by law for redeeming the land
therein described having now expired, and the same not having been redeemed as provided by
law, and the said A B. having demanded a deed for the tract of land mentioned in said certifi
cate, and which was the least quantity of the tract above described that would sell for the
amount due thereon for taxes, costs and charges as above specified, and it appearing that said
lands were legally liable for taxation, and had been duly assessed and properly charged on the
tax book or duplicate for the year 18. . . .and that said lands had been legally advertised for sale
for taxes, and were sold on the
day of
18. . . .
Now, therefore, this indenture, made this
day of
18... between the territory of
Dakota, by C. D., the treasurer of said county, of the first part, and the said A. B., of the second
part, witnesseth, that the said party of the first part, for and in consideration of the premises
and the sum of one dollar in hand paid, hath granted, bargained and sold, and by these presents
doth grant, bargain, sell and convey unto the said party of the second part
heirs and assigns
forever, the tract or parcel of land mentioned in said certificate and described as follows, to wit:
[describe the land.] to have and to. hold said mentioned tract or parcel of land, with the appur
tenances thereto belonging, to the said party of the second part. . . .heirs and assigns forever, in
as full and ample manner as the said treasurer of said county is empowered by law to sell
the same.
In testimony whereof, the said C. D., treasurer of said county of
has hereunto set his
hand and seal on the day and year aforesaid.
Attest :
[seal]

which deed shall be acknowledged by said treasurer before some one
authorized by law to take acknowledgments of deeds.
§ 75. Limitation of action to recover land.] No action shall be
commenced by the former owner or owners of lands, or by any person
claiming under him or them, to recover possession of land which has
been sold and conveyed by deed for non-payment of taxes, or to avoid
such deed, unless such action shall be commenced within three years,
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after the recording of such deed; and not until all taxes, interest and
penalties, costs and expenses shall be paid or tendered by the parties
commencing such action.
§ 76. Tax sale not voidable.] The sale of lands, town, or city lots,
or any other real property, for taxes, shall not be invalid on account of
such real property having been listed, or charged on the duplicate, in
any other name than that of the rightful owner; nor shall any such
sale be invalid, nor the conveyance for the real property so sold be
voidable by reason of the neglect or failure of the treasurer, or any
other officer, to collect the tax for which it was sold, by distraint and
sale of personal property.
§ 77. Certificate delivered for deed.] When deeds are delivered
for real property sold for taxes, the certificate therefor must be can
celed and filed away by the county clerk; and in case of the loss of
any certificate, on being satisfied thereof by due proof, and bond being
given to the Territory of Dakota, in a sum equal to the value of the
property conveyed, as in cases of lost notes, or other commercial paper,
the county treasurer may execute and deliver the proper conveyance,
and file such proof and bond with the county clerk.
sales wrongfully made.
§ 78. Erroneous sales corrected.] When, by mistake or wrongful
act of the treasurer, land has been sold on which no tax was due at the
time, the county is to save the purchaser harmless by paying him the
amount of principal and interest to which he would have been entitled
had the land been rightfully sold, and the treasurer and his sureties
shall be liable for the amount to the county on "his bond, or the pur
chaser may recover the same directly from the treasurer.
§ 79. Judgment required for taxes due.] Whenever any action or
proceeding shall be commenced and maintained before any court or
judge to prevent or restrain the collection of any tax, or part thereof,
or any particular act of an officer in the collection thereof, or to recover
any such tax before paid, or to recover the possession or title of any
roperty, real or personal, sold for taxes, or to invalidate or cancel any
eed or grant thereof for taxes, or to restrain, prevent, recover, or delay
any payment of taxes, the true and just amount of taxes due upon
such property, or by such person, must be ascertained and judgment
must be rendered and given therefor against the tax payer, and if the
tax be delinquent, execution must issue forthwith for the same.

S

TAX FOR TERRITORIAL PURPOSES.

§ 80. Tax for territorial purposes.] A tax of thirty dollars for
territorial purposes shall be levied upon each peddler of watches,
clocks, jewelry, or patent medicines, and all other wares and merchan
dise not manufactured within the limits of this territory, for a, license
to peddle throughout the territory for one year.
§ 81. Licenses—how obtained.] Such license may be obtained
from the county clerk of any county, upon paying the proper tax to
the treasurer thereof, and taking his receipt therefor.
§ 82. Peddling without license.] Any person so peddling with
out a license is guilty of a misdemeanor, and the person actually
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peddling is liable, whether he be the owner or not, and, upon convic
tion thereof, shall forfeit and pay the sum of fifty dollars to the county
treasurer where such conviction shall be had, to be recovered by
civil action in the name of the county prosecuting for the same. All
fines and penalties recovered under this section shall be applied to the
common school fund of the county prosecuting for the same, and if
any peddler refuses to exhibit his license to any person requiring a
view of the same, he shall be presumed to have none, and if he pro
duce a license upon trial, such peddler shall pay all costs of prose
cution.
PAYMENT OF TERRITORIAL FUNDS BY COUNTY TREASURER.

§ 83. Territorial funds—when and how delivered.] The treas
urers of the several counties shall pay into the territorial treasury all
funds in their hands belonging thereto, on or before the first Monday
of November in each year, and at such other times as the territorial
treasurer shall require, and the funds so paid in shall be the identical
territorial warrants, if any, received by the treasurer for the i>ayment
of the taxes, or in coin, or in treasury notes of the United States, and
the county treasurer shall be entitled to receive ten cents a mile for
travel each way by the nearest routes in making his returns to the
territorial treasurer, which he may receive either by credit on his
account, or on an order of the auditor upon the territorial treasury:
Provided, however, That when the distance from the county to the
territorial treasury is over fifty miles, then the county treasurer is
required to send the territorial tax by United States draft, or a post
office order, or by express, for which he shall be allowed the actual
expenses for procuring the same, and no more.
§ 84. Penalty for failure.] If the county treasurer shall willfully
and negligently fail to settle with the territorial treasurer at the time
and in the manner above prescribed by law, he shall forfeit to the use
of the territory the sum of five hundred dollars, which sum may be
recovered of him, or his sureties, on suit brought by the territorial
treasurer in any court in this territory having jurisdiction; or, in case
of failure of the territorial treasurer to bring such suit, then any
citizen of the territory may bring the same.
LIST OF LANDS BECOMING TAXABLE.

§ 85. Lands becoming taxable.] A list of lands becoming taxable
for the first time in each county of the territory, shall be procured by
the territorial auditor from the proper land officers, at the best prices
for the territory, and a list of the lands becoming so taxable in each
of the several counties, shall be forwarded by the auditor to the county
clerk of each county on or before the fifteenth day of February of
each y»ar.
WARRANT BOOK.

§ 86. Warrant books for county—form.] Each county treasurer
is required to keep a book called the "warrant book," in which he
shall enter every territorial, county, road, or other wrrant or order
by him paid, or received in payment of taxes, specifying the date at
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which the same was received and canceled, from whom received, the
payee, or person in whose favor it was drawn, its number and date,
the amount for which it was originally drawn, the total amount of
indorsements or payments made thereon, the principal sum for which
it was received, the interest allowed, and total amount for which it
was received; and the treasurer shall keep his account of warrants
and orders by him received for and on account of taxes, separate and
distinct from such as are by him paid in cash, and in another and sep
arate place he shall enter an account of all indorsements made on
warrants or orders in part payment thereof. Such warrant book shall
be in the following form, to wit:
TREASURER'S WARRANT BOOK

Date.

From what
Received.

Payee of Warrant.

Nnmber of Date of
Warrant. Warrant.

COUNTY, DAKOTA.

Amount.

Indorse
ments.

PrlncI- Interest

Total.

MISCELLANEOUS PROVISIONS.

§ 87. Penalty for substituting warrants.] If any county treas
urer or his deputv, or any other person, shall knowingly or willfully
make, issue and deliver, any tax receipt, or duplicate tax receipt, and
therein designate any part or parts of the amount thereof as being
paid in warrants or orders when the same was or were paid in cash,
such treasurer, or deputy treasurer, or other person, shall be deemed
guilty of a high crime and misdemeanor, for which he may be indicted
by a grand jury, and on conviction thereof before any court of com
petent jurisdiction in this territory, he shall be sentenced to imprison
ment in the penitentiary for a term of not less than one, nor more
than five years, in the discretion of the court.
§ 88. Fraudulent receipts—penalty.] If any county treasurer in
this territory, or his deputy, or any person, shall knowingly or will
fully make, issue and deliver, any tax receipt, or duplicate tax receipt,
required by section forty-three of this act to be issued, by fraudulently
making the tax receipt and its duplicate, or the paper purporting to
be its duplicate, different from each other, with intent to defraud the
Territory of Dakota, or any county in said territory, or any person or
persons whomsoever, such treasurer, or deputy treasurer, or other
person, shall be deemed guilty of a high crime and misdemeanor for
■which he may be indicted by a grand jury, and on conviction thereof
before any court of competent jurisdiction of this territory, he shall
be sentenced to imprisonment in the penitentiary for a term of not
less than one year, nor more than five years, in the discretion of the
court.
§ 89. Dereliction op officer.] In the case of dereliction of duty
on the part of any officer or person required by law to perform any
duty under the provisions of this act, in any county in this territory,
such person shall thereby forfeit all pay and allowance that would
otherwise be due him, and the county commissioners in any such
county, on receiving satisfactory evidence of such dereliction or fail-
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ure to perform, as required by law, any duty enjoined by this act, shall
refuse to pay such person or persons any .sum whatever for such
services.
§ 90. Miscellaneous receipts.] When any money shall be paid to
the county treasurer, he shall make the proper duplicate receipts for
the same, as in the case of the payment of taxes, and shall give one of
said receipts to the person paying said money, and the other to the
county clerk within one month thereafter.
§91. Interest on warrants received.] When the county treas
urer shall receive any county or territorial warrants, or orders, on
which any interest is due, he shall note on such warrants or orders the
amount of interest by. him paid thereon, and shall enter in his account
the amount of such interest, distinct from the principal.
§ 92. Redeemed warrants.] When the county treasurer of any
county shall pay any county order drawn on him by the county com
missioners, or when he shall take or receive any such order in payment
for any tax, he shall write on the face of such order "Redeemed," and
the date of redemption, and shall sign his name thereto.
§ 93. When warrant exceeds tax.] When any person desiring
to pay any taxes due and unpaid, shall present a county order to the
treasurer of any county in payment for such tax, which shall exceed
the amount that such treasurer is authorized to receive in county
orders in payment for such tax, he shall indorse on the back of such
order in part payment, the amount he is authorized by law to receive,
and date the same. Said treasurer shall take two receipts from the
holder of such order, for the amount so indorsed and paid, showing
the date of the indorsement, a full description of such county order,
including the date thereof, to whom given, the amount for which it
was given, and all the indorsements thereon; one of which receipts he
shall forthwith file with the county clerk, the other he shall retain as
his voucher.
§ 94. Part payments applied.] When any person shall desire to
pay only a portion of the tax charged on any real estate, such person
shall pay a like proportion of the several taxes charged thereon, and no
person shall be permitted to pay one of said taxes without paying the
others, except the tax for the erection, completion, or repair of school
houses, the collection of which shall have been enjoined by law.
j£ 95. Delinquent treasurer.] If any county treasurer shall fail
to make return, fail to make settlement, or fail to pay over all money
with which he may stand charged, at the time and in the manner pre
scribed by law, it shall be the duty of the county clerk, on receiving
instructions for that purpose from the territorial auditor, or from the
county commissioners ot his county, to cause suit to be instituted
against such treasurer and his sureties, or any of them, in the district
court of his county.
§ 96. Board ma"y remove.] Whenever suit shall have been com
menced against any delinquent county treasurer, as aforesaid, the
board of county commissioners of such county may, at their discretion,
remove such treasurer from office, and appoint some suitable person
to fill the vacancy thereby created, as hereinbefore provided.
§ 97. Additional surety.] The county commissioners of any one
of the counties of this territory, may require the county treasurer to
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give additional freehold sureties, whenever, in the opinion of a majority
of said commissioners, the existing security shall nave become insuf
ficient; and said commissioners are hereby also authorized and
empowered to demand and receive from said county treasurer an
additional bond, as required by law, with good and sufficient freehold
security, in such sum as said commissioners or a majority of them may
direct, whenever, in their opinion, more money shall have passed, or
is about to pass into the hands of said treasurer, than is or would be
recovered by the penalty in the previous bond.
§ 98. If treasurer fail.] If any county treasurer shall fail or
refuse to give such additional security or bond, for and during the time
of ten days from and after the day on which said commissioners shall
have required said treasurer so to do, his office shall be considered
vacant, and another treasurer shall be appointed, agreeably to the pro
visions of law.
§ 99. Treasurer not discount warrants.] No county treasurer
shall, either directly or indirectly, contract for or purchase any order or
orders, issued by the county of which he is the treasurer, at any dis
count whatever upon the sum due on such order or orders; and if any
county treasurer shall so contract for or purchase any such order or
orders, he shall not be allowed, in settlement, the amount of said order
or orders, or any part thereof, and shall also forfeit the whole amount
due on sucn order or orders, to be recovered by civil action, at the suit
of the Territory of Dakota, for the use of the county.
§ 100. Certain credits forbidden.] The county treasurer, on his
settlement with the county commissioners, shall not be credited with
any sura for interest paid on any order, unless he shall, at the time of
receiving the same, have noted thereon the amount of interest due
thereon.
§ 101. Shall not loan or use funds.] If any county treasurer
shall loan any money belonging to his county, with or without interest,
or shall use the same for his own individual purpose, he shall forfeit
and pay for every such offense a sum not exceeding five hundred
dollars, nor less than one hundred dollars, to be recovered in action at
law at the suit of the Territory of Dakota, for the use of the county.
§ 102. Payments after settlememt.] Each county treasurer shall,
immediately after the annual settlement with the county commission
ers of his county, on demand and presentation of the order of the clerk,
issued by direction of the county commissioners therefor, pay over to
the district or precinct treasurer, city treasurer, or other proper officer,
all moneys in the county treasury belonging to any district, precinct,
city, town, or school district; Provided, That the moneys mentioned in
this section may, by the direction of the proper local officers, remain
in the county treasury, on the order of the county clerk as aforesaid.
§ 103. Detailed exhibit, what to contain.] The county clerk and
county treasurer, conjointly, shall make out annually a detailed
exhibit, showing the receipts and disbursements of the county for the
fiscal year, and also the assets and liabilities at the time of making
out the same; said exhibit shall show the amount of all orders on the
treasury issued during the year next preceding, to whom allowed, and
on what account, and also the liabilities of the county stated in detail,
and the assets of every kind as near as may be; showing also the.

124

Revenue.

Chapter 28.

amount of funds in the treasury at the time of making said exhibit,
on what account paid in, and the kind of funds; said exhibit shall be
made out annually, and posted up in the office of the treasurer, on
the first Monday in October.
§ 104. Loan and embezzlement punished.] If any county treas
urer, other officer or person, charged with the collection, receipt, safe
keeping, transfer or disbursements of the public money, or any part
thereof, belonging to the territory, or any county, precinct, district,
city, town, or school district in this territory, s^all convert to his own
use, or to the use of any other person or persons, body corporate, asso
ciation or party whatever, in any way whatever; or shall use by way of
investment in any kind of security, stocks, loan, property, land or
merchandise, or in any other manner or form whatever; or shall loan,
with or without interest, to any company or corporation, association,
or individual ; or if any person shall advise, aid, or in any manner
knowingly participate in such act, every such act shall be deemed and
held in law to be an embezzlement of so much of said money or
other property as aforesaid, as shall be thus converted, used, invested,
loaned, or paid out as aforesaid, which is hereby declared to be
a high crime and misdemeanor, and upon presentation, trial by
indictment, and conviction thereof, before any court of competent juris
diction in this territory, such county treasurer, or other officer, or
person, shall be sentenced to imprisonment in the penitentiary, and
kept at hard labor, for a term of not less than one year nor more than
twenty-one years, according to the magnitude of the embezzlement,
and also to pay a fine equal to double the amount of money or other
property so embezzled, as aforesaid; which fine shall operate as a
judgment at law on all the estate of the party so convicted and sen
tenced, and shall be enforced by execution or other process, for the
use only of the party or parties whose money or other funds, property,
bonds or securities, assets or effects, of any kind as aforesaid, have
been so embezzled; and in all cases, such fine so operating as a judg
ment, shall only be released or entered as satisfied by the party or
parties in interest, as aforesaid.
§ 105. Extraordinary expenditure requires vote.] If the county
commissioners deem any expenditure necessary, greater in amount than
can be provided for by the annual tax, they shall require a vote of the
county thereon, either at a general election, or one called especially
for the purpose. In either case, four weeks' notice of said election
shall be given in each newspaper published in the county, and the
notice shall specify the amount to be raised, and the precise purpose
for which it is to be expended; and if a majority of the votes cast
authorize the tax, the county commissioners shall cause the same to
be levied and collected in the same manner as the annual tax, and, if
possible, at the same time; Provided, houever, That no new assess
ment shall be made for any special tax.
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CHAPTER XXIX.

Highways, Bridges, Ferries, and Eoad Supervisors.
TERRITORIAL ROADS.

§ 1. Section lines highways.] All section lines shall be, and are
hereby declared, public highways, as far as practicable; Provided, That
nothing in this act shall be so construed as to interfere with existing
highways in the settled portions of the territory.
§ 2. Vacation and change.] The board of county commissioners
of each county shall have power to vacate or change the highways
within their respective counties, located by the legislative assembly,
as hereinafter provided.
§ 3. Sixty-six feet wide.] The public highways along section
lines, as declared by the first section of this chapter, shall be sixty-six
feet wide, and shall be taken equally from each side of said lines, unless
changed as provided in the preceding section.
location, vacation and change of highways running through more
than one county.
§ 4. Petition and proceedings.] When fifteen freeholders of any
county shall petition the board of commissioners of such county for
the location, change, or vacation of any highway running into more
than one county, six of which freeholders shall reside in the immediate
neighborhood of such highway, setting forth in such petition the begin
ning, course, and termination of the highway proposed to be located
or vacated, or of the change desired to be made, together with the
names of the owners and occupants, or agents, of the lands through
which the same may pass, the county clerk of such county shall notify
the county clerk of each of the counties in which such highway is to
be run, located, vacated, or changed, of the filing of such petition,
accompanying such notice with a copy of such petition, which shall
be by such county clerks laid before the several boards of county com
missioners at their next session thereafter, when such board shall
appoint commissioners according to the regulations hereinafter pro
vided.
§ 5. Notice and examination.] Upon the board of commissioners
of the county in which such petition is first filed, being satisfied that
notice thereof has been given at least twenty days before the session
of such board at which such petition is to be heard, by publication in
a newspaper of each county in which such highway is to be run, vacated,
or changed, for three weeks successively, or by written or printed
notices posted up in three of the most public places in the neighbor
hood of such highway, in each of such counties, such board shall
appoint a commissioner to examine such highway.
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§ 6. Clerk to notify examiners.] Immediately upon the appoint
ment of such commissioner, the county clerk of such county must
notify the county clerk of each of the counties interested, specifying,
in such notice, the time and place when such commissioners snail meet
to commence the examination of such highway; when such last
mentioned county clerk, and the county clerk of the county where such
petition is first filed, shall issue precepts to the sheriffs of their respec
tive counties, directing them to notify such commissioners of such
appointments, and the time and place of their meeting.
§ 7. Number and disagreement.] Each board shall appoint one
commissioner, and in case the number is equal and cannot agree, the
commissioner thus appointed shall appoint another, who shall perform
the same duties and receive the same fees as those first appointed.
§ 8. Oath and duty of examiners.] At the time and place desig
nated in the notice given by the county clerk of the county in which
such petition is first filed, such commissioners shall meet, and having
first taken an oath, to be administered by some authorized officer, to
faithfully perform their duties, shall proceed to examine the highway
proposed to be located, vacated, or changed, and in such examination
may employ a surveyor, and a necessary number of chain-carriers and
markers.
§ 9. Report of same.] After such commissioners shall have com
pleted their examination, they shall draw up a report of their proceed
ings, setting forth the highway proposed to be located, vacated, or
changed by course and distance, and recommending therein, according
to the opinion of the majority of such commissioners, either that the
prayer of such petition shall be granted or rejected ; a copy of which
report shall be returned to the board of commissioners of each of the
counties interested at their next session thereafter.
§ 10. Decision upon petition.] Upon the return of such report, the»
board of commissioners shall proceed to determine the prayer of such
petition, and if there shall be no remonstrance against the same, and
it is recommended in such report, such board may, if they deem it
expedient, declare it granted, and, if so declared, shall direct the county
clerk tb notify the county clerks of each of the other counties interested
thereof. Then, if there he no remonstrance pending in either county
interested, the county clerk of each of such counties shall notify the
supervisors of the road districts in his county through which such
highway passes, or the change is made, when such supervisors shall
open so much of such highway as lies in their respective district^ and
such road supervisors must in like manner be notified of the vacation
of any highway, or of any part thereof.
§11. Dismissal. of petition.] If such commissioners do not recom
mend the prayer of such petition to be granted, the boards of com
missioners of the counties interested shall order it to be dismissed, but
such order of dismissal shall not be a bar for other petitions thereafter
concerning the same subject matter.
§ 12. Remonstrance heard.] If at the session of the board of
commissioners at which the report of the commissioners, appointed to
examine such highway, is presented, any person shall remonstrate
against granting the prayer of the petition, setting forth in writing
that he is damaged in a sum mentioned, by the location, vacation, or
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change of such highway, to the truth of which he shall take and sub
scribe an oath, such board shall appoint three persons, residents of
such county, to review that part of such highway, whereof such com
plaint is made, and shall direct the county clerk of such county to
notify the county clerk of each of the other counties interested in
such remonstrance, when further proceedings touching such petition
shall be continued until the ensuing term of such board.
§ 13. Viewers assess damages.] Such reviewers, at the time and
place designated by the board of commissioners to whom such remon
strance is presented, shall meet, and having taken an oath, before some
officer authorized to administer oaths, to faithfully perform their
duties as such reviewers, shall proceed to examine that part of such
highway, or the change thereof complained of, and having done so,
shall, at the next term of such board, report their proceedings to such
board, in which report they shall specify the amount of damages sus
tained by the person remonstrating, if any; whereupon such board
shall determine whether the damages assessed are greater than the
utility of the proposed highway or change, and if they shall be of
opinion that the prayer of the petition should not be granted, they
shall direct the county clerk of such county to notify the county clerk
of each of the other counties interested thereof, and continue further
proceedings in the premises until the next term thereafter; but if they
shall be of the opinion that the damages should be paid and the
prayer of the petition be granted they snail direct such county clerk
to notify the county clerk of each of the other counties interested of
the amount of such damages, and shall continue further proceedings
to the next term thereafter.
§ 14. Petition when rejected.] If more freeholders residing
along the highway proposed to be located, vacated; or changed, remon
strate against granting the prayer of such petition than those of the
same county petition therefor, the board of commissioners of such
county shall decide against such petition, and shall direct the county
clerk of such county to notify the county clerk of each of the other coun
ties interested therein of such fact and decision, and continue further
proceedings in the premises until the ensuing term.
§ 15. Final determination.] At the next term after the reception
of notice of any remonstrance, and the proceedings thereon, the
county clerks of such counties shall lay the same before their respec
tive boards of commissioners, who shall determine whether the prayer
of the petition ought to be granted, and shall cause the county clerk of
each county interested therein to be notified, and if the boards of com
missioners of a majority of such counties decide in favor of ^uch
petition, at the term of such boards when the same is ascertained, such
highway shall be declared located, vacated, or changed, and such
supervisors notified thereof as hereinbefore provided; but if a majority
of such boards decide against such petition, it shall be declared dis
missed whenever it is ascertained, and all damages declared assessed
shall be paid equally by the counties interested; and if such reviewers
shall fail to assess any damages, the person asking the same shall pay
the costs of such review.
§ 16. Fees for services.J Such commissioners appointed to
examine such highway, and such reviewers, shall receive each two

128

Highways, Bridges, Ferries, &c.

Chapter 29.

dollars for every day they may be necessarily employed, and such sur
veyor, chain-carriers and markers shall receive such compensation as
the board of county commissioners, where such petition is first filed,
shall deem reasonable, to be paid equally by each county interested.
§ 17. Road recorded in each county.] Whenever a highway is
located, vacated, or changed, the order therefor shall be entered of
record in the order book of the board of commissioners of each county
interested, in which county such highway, or change thereof, shall be
particularly described by course and distance.
OF THE LOCATION, VACATION, AND CHANGE OF HIGHWAYS NOT ON SECTION
OR QUARTER-SECTION LINES.

§ 18. Petition and notice.] Whenever twelve freeholders of the
county, six of whom shall reside in the immediate neighborhood, shall
petition the board of county commissioners for the location, vacation,
or change of any public highway, other than on section or quarter-sec
tion lines, such board, if they shall be satisfied that notice ofsuch appli
cation has been given by publication three weeks successively in a
newspaper published in the county, or by posting up notices in three
of the most public places in the neighborhood of such highway, or
change, at least twenty days before the meeting of the board at which
such petition is to be presented, shall appoint three persons to view
such highway.
§ 19. Sheriff notifies viewers.] The county clerk of such county
shall issue a precept to the sheriff thereof, commanding him to notify
such viewers of the time, place, and object of their meeting, and such
viewers, at such time and place, after having taken an oath, before
some officer authorized to administer oaths, to faithfully perform their
duties, shall proceed to view the highway, or such change; and if they
shall deem the highway to be located, or the change to be made, of
public utility, they shall lay out and mark the same on the best ground
not running through any person's enclosure or other improvement of
one year's standing, without the owner's consent, unless upon examina
tion a good way cannot otherwise be had.
§ 20. Report and record.] Such viewers, or a majority of them,
shall make a report of their proceedings at the ensuing session of the
board of commissioners of the county in which such location, change,
or vacation may be made, giving a full description of such location,
change, or vacation, by metes and bounds and by its course and dis
tance, except that in case of the vacation of a road, or any part thereof,
such inscription only as will designate it clearly, shall be required;
and m such Case, a copy of the order vacating such highway shall be
recorded by the proper county clerk of the county, and shall cause the
supervisors of the road district to be notified accordingly.
§ 21. Opening of road.] If no objections be made to such proposed
highway, vacation, or change, such board shall cause a record thereof
to be made, and shall order the same to be opened and kept in repair,
which order shall be transmitted to the trustees of any of the town
ships in which such location or change is made; and shall cause notice
thereof to be given to the proper supervisor, to work such location or
change.
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§ 22. Appointment of reviewers.] If any person through whose
Jand such highway or change may pass shall feel aggrieved thereby,
such person may at any time before final action of the board thereon,
set forth such grievances by way of remonstrance, and the said board
shall thereupon appoint three disinterested freeholders as reviewers
and assign a day and place for them to meet.
§ 23. Reviewers take oath—reports.] Such reviewers, having five
days' notice, to be given by the party remonstrating, shall meet at
the time and place designated, and take an oath faithfully to discharge
the duties assigned them, and shall then, or on any other day to which
a majority may adjourn, prior to the next session of said board, pro
ceed to review the proposed highway and assess the damages, if any,
which such objector may sustain from such highway or change being
opened, vacated, or continued through his lands, and shall report the
same to the ensuing session of such ooard.
§ 24. Action on report of majority.] If a majority of the viewers
assess and report damages in favor of the objector, and the board shall
consider the proposed highway, vacation, or change to be of sufficient
importance to the public, they shall order the costs and damages to
be paid out of the county treasury; but if a majority report against
the claim for damages, the objector shall pay the costs, and when pay
ment of damages is made as herein provided, such highway shall be
recorded and ordered to be opened and kept in repair, as hereinbefore
provided.
§ 25. Setting aside assessment.] If it shall be made to appear to
the board that the damages assessed are unreasonable, they may set
aside such assessment and order another review, under the same regula
tions as provided in case of the first review.
§ 26. Reviewers appointed.] If any one or more'freeholders resid
ing in such county, along such proposed highway, vacation, or change,
shall object to the same at any time before final action thereon, as not
being of public utility, other viewers may be appointed, who shall
proceed, on a day to be by them designated, after having taken an oath
faithfully to discharge the duties assigned them, to examine the proprosed highway, and shall make report to such board at their next
session, whether or not, in their opinion, the said highway, vacation,
or change, will be of public utility.
§ 27. Report of reviewers.] If a majority of the viewers last
named report against the public utility of such highway, the same
shall not be established, unless the petitioners will open and maintain
the same at their own expense; but if they report favorably thereto
the objector shall pay the costs of the review, and the highway shall
be recorded and ordered to be opened and kept in repair; but in no
case shall a highway be opened, vacated, or a change be made, if a
majority of the freeholders residing along such proposed highway, or
along such change, or along the highway proposed to be vacated, shall
remonstrate against the same.
§ 28. Payment of damages.] No such highway shall be opened,
worked, or used, until the damages assessed therefor shall be paid to
the persons entitled thereto, or deposited in the county treasury for
their use, or they shall give their consent thereto in writing, filed with
the county clerk of such county.
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§ 29. Appeal to district court.] Any person aggrieved by any
decision of any board of commissioners may appeal therefrom to the
district court of such county, upon his filing a bond, with a surety and
penalty, to be approved by the register of deeds of such county, con
ditioned for the due prosecution of such appeal, and the payment of
costs, if costs be adjudged against him; and in case proceedings shall
be had in more than one county, the county clerk of each county, on
being notified of such appeal by the county clerk of the county in which
the appeal is taken, shall transmit to the clerk of the court to which
the appeal is taken, all the proceedings in such county, and upon the
determination of such appeal such clerk shall notify the county clerk
of each of the counties interested thereof.
•
OF THE SAME UPON SECTION AND QUARTER-SECTION LINES.

§ 30. Action without survey or view.] The board of county com
missioners has power to establish, change, and vacate highways upon
section and quarter-section lines, when the initial and terminal points,
and the course of the highway, can be clearly described without the
appointment of viewers, or the services of a surveyor; but in all other
respects the proceedings therein shall be governed by the provisions of
the preceding subdivision of this chapter, relating to the establishment,
vacation, and change of highways not on such lines.
miscellaneous provisions.
§ 31. Roads sixty-six feet wide.] No road shall be less than sixtysix feet wide; and the order for laying any highway must specify the
width thereof.
■
§ 32. On county or town lines.] Public highways established on
the county, or township line, shall be opened and repaired by the
supervisor of the proper road districts on each side thereof, and by the
joint labor of the hands in each of such districts in each county or
township.
.
. >
§33. Highway running through enclosure.] Whenever any public
highway shall have been laid out through any enclosed laud, the super
visor shall give the occupant of such land, or the owner, if a resident
of the road district, sixty days' notice in writing, to remove his fence;
but such owner, or occupant, shall not be compelled to move such fence
between the first day of April and the first day of November; and if
such fence is not removed pursuant to such notice, such supervisor
shall cause the same to be done.
§34. Credit when no damages.) If the owner or oceupant shall
not have been allowed damages for the laying out of such highway
upon his land, the supervisor shall give the person removing such fence
credit on his highway tax for any amount that the supervisor shall
deem just, subject to the approval of the county commissioners.
§ 35. Six years non-use vacates.] Every public highway already
laid out, or which may hereafter be laid out, and which shall not be
opened and used within six years from the time of its being laid out,
shall cease to be a highway for any purpose whatever; but if any dis
tinct part thereof shall have been opened and used within six years,
such part shall not be affected by the provisions of this section, nor shall
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this section be applied to streets and alleys in any town; Provided,
however, That the board of county commissioners shall decide that
public necessity does not require such road kept open, which decision
shall be recorded by the clerk of the court, whereupon said vacated high
way shall vest in the rightful owner, who may have the title thereof,
according to law, of the property on each side of said highway.
§ 36. Settlers freeholders.] In all applications for the location,
change, or vacation of any public highway, actual settlers upon any
public lands in any county m this territory, shall have and possess all
rights in this act granted to freeholders.
§ 37. Twenty years' use.] All public highways which have been
or may hereafter be used as such, for twenty years or more, shall be
deemed public highways.
§ 38. viewers disinterested.] No person owning lands, or who
is related by consanguinity to any person owning lands along any
proposed highway or change, shall be competent to act as commis
sioner, viewer, or reviewer thereof.
§ 39. Pay of viewers.] Viewers and reviewers appointed under
this act, shall receive two dollars for every day they shall be necessarily
employed as such.
§ 40. Benefits considered.] The benefits to accrue to any owner,
occupant or claimant of lands by reason of opening any highway, are
to be considered by the commissioners, or the viewers, in the determi
nation and award of damages for the same.
§ 41. Private roads.] Any person may have a private road laid
out, changed, or vacated, upon presenting a petition to the board of
commissioners of the county in which such petitioner resides, under
regulations hereinbefore provided, for roads running through one
county only; Provided, That such board may order such private road
to be laid out, changed, or vacated, without any view, if there be no
remonstrance against such petition; and the petitioner shall open
and keep in repair such road at his own expense.
§ 42. Public lands—damages.] When any person shall acquire
the title to government lands over which any road has been or may
hereafter be duly laid out, subsequent to the laying out of such road,
the person so acquiring such title shall, within three months after
receipt of his patent therefor, assert his claim for damages in the
manner hereinbefore provided in case of locating highways, and such
road shall remain and be a public highway, but his damages, if any,
shall be paid; and in case of a failure for that length of time to assert
his claim for damages, as aforesaid, he shall thereafter be debarred
from asserting such claim.
§ 43. Occupying claimants.] All public land in this territory,
settled upon and occupied by settlers thereon, shall be subject to all
the provisions of this act so far as the rights and liabilities of such
settlers are concerned.
§ 44. Line roads—one half of each.] When a public highway is
laid out and located upon the line dividing the land of two individuals,
one half of the same must be taken, if practicable, from the land of
each.
§ 45. Bond for costs.] In all cases the person or persons remon
strating against the establishment, change, or vacation of a public

•
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highway, or who may petition for damages occasioned thereby, must
give to the board of county commissioners a bond, with approved
security, for the payment of all costs occasioned by such remonstrance
or petition for damages in ' case the highway be established, or no
damages be allowed.
§ 46. Timber along highway.] On all public highways of not less
than sixty-six feet in width, the owners, occupants or claimants of adjoin
ing lands may use and occupy one rod in width of such highway
adjoining such lands for the purpose of cultivating the growth of
timber and trees thereon; Provided, That the same be Kept con
tinuously in good order and under full timber and tree cultivation.
§ 47. Hedge protection.] Any person cultivating a hedge upon
his land adjoining a public highway and desiring to fence the same,
may place such fence seven feet over and upon such highway; Pro
vided, That it do not obstruct the public travel.
OF BRIDGES.

§ 48. Bridges part of highway.] Bridges erected or maintained
by the public constitute a part of the public highway.
DUTIES OF PERSONS USING PUBLIC HIGHWAY.

§ 49. Vehicles turn to right.] Whenever any persons shall meet
each other on any bridge or road, traveling with carriages, wagons, sleds,
sleighs, or other vehicle, each shall pass to the right of the middle of the
traveled part of such bridge or road, so that the respective carriages,
or other vehicles aforesaid, may pass each other without interference.
§ 50. Penalty—damages.] Every person offending against the
provisions of the preceding section shall, for each offense, forfeit a sum
not exceeding twenty dollars, and shall also be liable to the party
injured for all damages sustained by reason of such offense.
§ 51. Drunken drivers.] No person owning or having the direc
tion or control of any coach or other vehicle, running or traveling
upon any road in this territory, for the conveyance of passengers,
shall employ, or continue in employment, any person to drive such
coach or other vehicle, who is addicted to drunkenness, or to the
excessive use of intoxicating liquors, and if any such person shall
violate the provisions of this section, he shall forfeit a sum not less
than ten and not exceeding fifty dollars, and shall be liable for all
damages sustained.
§ 52. Hitching passenger teams.] It shall not be lawful for the
driver of any carriage or other vehicle used for the conveyance of pas
sengers, to leave the horses attached thereto while any passenger remains
in or upon the same, without making such horses fast with a sufficient
halter, rope, or chain, or without some suitable person to take the
charge or guidance of them, so as to prevent their running; and if any
such driver shall violate the provisions of this section, he, and his
employer or employers, jointly and severally, shall forfeit a sum not
exceeding twenty dollars; but no prosecution shall be commenced
therefor after the expiration of three months from the time of com
mitting the offense.
§ 53. Passenger conveyance liable.] The owners of every carriage
or other vehicle, running or traveling upon any road or public highway,
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for the conveyance of passengers for hire, shall be liable, jointly and
severally, to the party injured, in all cases, for all damages done by
any person in the employment of such owners as a driver, while
driving such carriage, to any person, or to the property of any person,
whether the act occasioning such injury or damage be willful, negli
gent, or otherwise, in the same manner as such driver would be liable.
OF FERRIES.

§ 54. Unlawful without lease, or in two miles of other.] It
shall be unlawful for any person to establish, maintain, or run, upon
any waters within this territory, any ferry upon which to convey,
carry, or transport any persons or property, for hire or reward, without
first having obtained a license therefor as hereinafter provided; and
where but one bank or shore is in this territory, the board of commis
sioners for the proper county have the same authority, and this law
applies with like effect, as if the entire stream were within this terri
tory, so far as the banks and waters actually within it are concerned.
And when any ferry lease has been granted, no other lease shall be
granted within a distance of two miles thereof, across the same
stream. Any person violating any of the provisions of this section,
shall, for each offense, forfeit and pay to the proper county not less
than five dollars, nor more than one hundred dollars, with costs, to be
recovered in an action in the name of the territory.
§ 55. County board leases—terms.] The board of county com
missioners of the county to whom application shall be made for a
ferry, in the manner hereinafter provided, are hereby authorized, and
it shall be their duty to grant a lease of such ferry, for a term not
exceeding fifteen years, to such person or persons who shall bid and
secure the payment of the highest amount of rent for the same, such
lease to be executed by the said board of county commissioners as
lessors, and such highest bidder or bidders as lessees, and the county
commissioners of any county in this territory that have leased to any
person or persons the ferry across any stream or streams in this terri
tory, shall be empowered to extend to such person or persons the lease
so granted to any person or persons putting in a steam ferry at the
same rate as previously paid; Provided, That such extended time shall
not exceed fifteen years from the time of the granting of the first lease,
and that, when in the opinion of the county commissioners of the
county wherein such lease is granted, the rates fixed by law for cross
ing such ferry be too high they shall have the right to fix the rates as
in their judgment may seem just.
§ 56. Rates on Missouri, sioux, Dakota, and vermillion.] The
rates for crossing the Missouri river on ferries, shall not exceed the
following, to wit:
For two horses, mules, or oxen, and wagon, with or without load,
one dollar.
For each additional pair of horses, mules, or oxen, thirty cents.
For each two horses or mules, and buggy, seventy-five cents.
For each one horse or mule, with buggy and driver, fifty cents.
For each lead horse or mule, twenty-five cents.
For loose cattle per head, fifteen cents.
For sheep and swine per head, ten cents.
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For each one hundred pounds of freight or merchandise unloaded,
ten cents.
For each thousand feet of lumber unloaded, one dollar.
The rates for ferriage across the Big Sioux river, the Vermillion
river, and the Dakota river, shall not exceed the following, to wit:
For foot passengers, each, ten cents.
For each horse or mule, with or without a rider, ten cents.
For each head of loose cattle, five cents.
For two horses, or mules, or cattle team, loaded or without load,
with driver, twenty-five cents.
For each horse, or mule, or ox, over two, attached to a team, five
cents.
For a single horse or mule, to a buggy, fifteen cents.
For each nead of sheep or swine, five cents.
All freight not attached to teams, five cents per one hundred pounds.
All lumber in pile, fifty cents per thousand feet.
Said ferryman is required to keep a schedule of his legal rates posted
up in a convenient place at or near said ferry, in easy view of the
passing public.
§ 57. Ferries in unorganized counties.] The secretary of the
territory is hereby authorized, when application is made to him, to
grant a lease of any ferry in any unorganized county or counties, or
in any other unorganized county, within and under the jurisdiction of
the territory, for the like period and under the provisions of this
chapter in every respect which are applicable thereto. The money
received therefor shall be by him paid into the territorial treasury;
Provided, That all licenses granted by the secretary under this section
shall terminate upon the organization of the county in which the
same or any part thereof lies, and it shall thereafter be subject to the
general law as herein provided.
§ 58. Safety of ferries.] Every person obtaining a lease to keep
a ferry as aforesaid, shall provide and keep in good repair a good and
sufficient boat for the safe conveyance of persons or property, and
when the river or creek over which the ferry is kept is passable, shall,
with a sufficient number of hands to work and manage the boat, from
sunrise till sunset, and with reasonable care and promptness, convey
across said ferry all persons and property presented for transportation
across the same. And if any lessee, as aforesaid, shall fail or neglect
to perform all or any of the duties enjoined upon him by this act, or
shall demand or receive a higher rate of ferriage than shall be allowed
by the preceding section of this act, the lessee so offending, shall for
each offense forfeit and pay the sum of ten dollars, to be recovered in
the name of the Territory of Dakota, before any justice of the peace
of the proper county.
§ 59. Penalty for unlawful ferry.] If any person shall keep a
ferry in any of the organized counties of this territory, without a lease
first obtained from the board of county commissioners as aforesaid,
the owner or person so offending shall forfeit and pay a sum of not
less than fifty dollars, and not exceeding five hundred dollars, for
each year or fractional part of a year such person shall keep such
ferry, to be recovered in a civil action in the name of the Territory
of Dakota.
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§ 60. Money to school fund.] All moneys which may be received
by the board of county commissioner's, upon leases granted for ferries
as aforesaid, and all forfeitures collected for violations of the provisions
of this chapter, shall, within thirty days after the receipt thereof, be
paid to the county treasurer, for the use of the public schools of the
county, and the same shall be apportioned among the several districts
of the county in like manner as other school funds are now by law
apportioned.
§61. Temporary ferries.]. Nothing in this chapter shall prevent
any person from ferrying persons and property across any small stream
in time of high water, when, in the opinion of the board, such stream
is too small to justify a regular ferry.
§ 62. Forfeiture for not maintaining.] Any and all persons who
have heretofore received either permit, lease, grant, or charter in any
form, either from the legislative assembly, or any tribunal or board,
for the keeping of a ferry or ferries, of any kind, who shall neglect or
fail, during the period of one month, at any one time after the passage
of this or any prior act, to keep his or their respective ferry or ferries in
operation, for the safe transportation of persons and property over the
same according to law, shall forfeit all the ferry rights, franchises, and
privileges, and all right, title or claim to the same, granted by or under
this law, or any former act as aforesaid; and upon due proof, made
before the board of county commissioners of the proper county, of such
failure or neglect, as aforesaid, the said board are empowered and
authorized to declare such forfeiture absolute, and thereupon and
thereafter all the rights, franchises and privileges granted by or under
this law, as aforesaid, shall cease and be of no force or effect in law or
equity.
OP ROAD SUPERVISORS.

§ 63. Road districts—supervisors.] At the annual meeting of the
county commissioners in January of each year, or as soon thereafter
as practicable, it shall be the duty of the board of county commission
ers of each of the organized counties of this territory, to apportion
their respective counties into one or more road districts, where such
county is not at present formed into townships, and shall appoint for
each district a road supervisor, who shall hold his office until the first
of January succeeding his appointment, and shall take an oath to
faithfully discharge his duties as such road supervisor.
§ 64. Vacancies.] The board of county commissioners of each
county shall have power to fill all vacancies, and shall fill all vacancies
that may occur for any reason in the office of road supervisor.
§ 65. Supervisor's duties.] The road supervisor of each road dis
trict, or township, shall obtain the names and make out a list of all
male persons between the* ages of twenty-one and fifty years, residing
within each road district, which list shall be completed on or before
the first day of March in each year, and in case any person, as afore
said, shall locate in any road district after the first day of March,
the supervisor shall enroll his name, and he shall be liable to labor on
the road at the same time and in the manner that those originally
enrolled are liable to labor, but any person who has labored that year
in any road district, and has a certificate thereof, shall be credited with
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the labor as performed, in the same manner as though the labor
had been performed in the district in which he resides.
§ 66. Road poll tax.] Every male person between the ages of
twenty-one and fifty years, shall be subject to a poll tax of one dollar
and fifty cents, which must be. paid in money or by one day's labor, in
each year, on the public highway within his road district, at the
time and place directed by the road supervisor.
§ 67. Supervisors order work done.] The road supervisors must
order out every person subject to road labor as aforesaid, between
the first days of April and December, annually, to perform the work
necessary on the public highways within their respective road districts.
§ 68. Road tax worked—where.] Any road tax levied by the
board of county commissioners, in addition to the poll tax, may be
worked out in the road district in which such person resides, when it
is a personal tax, or a tax on personal property; or in the road district
where the real property is situate, on which the tax is levied, at the
rate, in all cases, of one dollar and fifty cents per day.
§69. Work certified for tax.] The road supervisor must obtain
a list of all the road tax assessed on each individual; and a certificate
by the supervisor for the amount worked out must be taken by the
treasurer or collector of the county in payment to that amount of
said tax.
§ 70. Board how to expend tax.] The board of county commis
sioners must order the expenditure of all road tax paid into the county
treasury in the improvement of the highways, paying the road super
visors, purchasing implements, and repairing bridges, in each road
district, under such regulations as they may deem most expedient for
the public interest, and for this purpose shall order the payment of
such sum by the treasurer to the parties performing such labor upon
the certificate of the road supervisor; Provided, That such funds shall be
expended in the road district in which the person resides when it is a
personal tax, or a tax on personal property; and where the real estate
is situate, where it is a tax on real estate.
§ 71. Obstructions in highway.] It shall be the duty of any road
supervisor having personal knowledge of, or in being notified in
writing of, any obstruction in the highway or public street in his
district, to immediately remove, or cause to be removed, any such
obstruction.
§ 72. Penalty for obstructing.] If any person or persons shall
willfully, carelessly or negligently, obstruct or injure any public high
way, public street or bridge, it shall be the duty of the road super
visor of the district in which such obstruction is placed, or
injury done, to enter complaint in behalf of the people against the
person or persons so offending, before a justice of the peace of the
county; and, on conviction thereof, the fine so collected shall be im
mediately paid over to the treasurer of the county for the benefit of
the common schools.
§ 73. Supervisor's report.] On or before the first Monday of Jan
uary of each year, the several road supervisors shall each make a
report to the board of county commissioners of his doings as such
during the preceding year, the amount of labor performed, the num
ber of days' labor necessarily performed by himself in the discharge
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ef his duties; and the county commissioners shall thereupon cause a
warrant on the county treasury to be drawn in favor of such super
visor for such services, at one dollar and a half per day, payable from
the common road fund belonging to said district in the county
treasury.
§ 74. Refusal to serve—penalty.] Every person who shall be
elected or appointed a road supervisor, according to the provisions of
this chapter, and shall fail, refuse, or neglect to qualify as such road
supervisor for thirty days after having been duly notified of his election
or appointment, by the county clerk, shall forfeit the sum of ten dollars,
to be collected upon a complaint made by any citizen before a justice
of the peace of the county, together with all the costs of the prosecu
tion, which forfeitures shall go into the common road fund of the
district in which he resides.

CHAPTER XXX.

The Militia.
§ 1. Who compose militia.] All able-bodied male citizens,
residents of this territory, being eighteen years of age and under the
age of forty-five years, excepting persons exempt by law, shall be
enrolled in the militia, and perform military duty in such manner, not
incompatible with the constitution and laws of the United States, as
hereinafter prescribed.
§2. Territory -one division, command.] The territory shall
constitute but one division, and shall be under the command of one
brigadier-general and colonels, as the commander-in-chief may see
proper, according to the census returns taken from time to time under
the authority of law.
§ 3. Governor, commander-in-chief—officers appointed.] The
governor of the territory shall be commander-in-chief, and shall have
power to appoint the brigadier-general, colonels, majors, and all the
commissioned officers necessary for the several regiments and com
panies, and the captains of the several companies snail have power to
appoint all non-commissioned officers of their respective companies.
§ 4. Sheriff make list of persons.] It shall be the duty of the
sheriff of each of the counties of this territory, when taking the census
of their respective counties, to make out a list containing trie names of
all the persons in their respective counties, liable to perform military
duty, and file a copy of such list with the register of deeds of the county,
to be by him kept as a matter of reference, and also to transmit to
the secretary of the territory a copy, to be by him kept as a matter of
reference in his office; which copies shall be filed in the offices of the
persons aforementioned, on or before the first day of January in each
year.
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§ 5. List—when taken.] The sheriff shall take a list of the
persons liable to perform military duty at the time of making the
assessment.
§ 6. When and how militia liable to duty— rules.] The militia
thus enrolled shall be subject to perform no active military duty, save
and except in case of war, invasion, or to prevent invasion, riot, or
insurrection. In such case, the commander-in-chief is hereby author
ized to order out, from time to time, for actual service, as many of
the militia thus enrolled as necessity may require, and to provide for
their organization in the manner hereinafter prescribed for the organ
ization of volunteer militia; Provided, That in all such cases, the
enrolled volunteer militia shall first be ordered into service. The
militia, while in active service, shall be governed by the military law
of the territory, and the rules and articles of war of the United States;
and when any troops are in the field, for the purposes aforesaid in this
section, the senior ranking officer of the troops present shall take
command; Provided, That no person shall be eligible to a command
in the militia of this territory except citizens of the United States, or
persons having declared their intention to become such.
§ 7. Volunteer militia.] The active militia of this territory shall
be composed of volunteer companies, raised by order of the comman
der-in-chief within the limits of this territory. The volunteer militia
shall, in all cases of war, invasion, riot, or insurrection, be the first
military force ordered into the field.
§ 8. How composed.] Volunteer companies shall consist of men
between the ages of eighteen and forty-five; Provided, No minor shall
be enrolled as a member of such volunteer company, without the con
sent of his parent or guardian.
§ 9. Companies, battalions and regiments formed—-drill.] When
ever, according to the provisions of this act, forty men shall be
enrolled as members of a volunteer company of artillery, infantry, light infantry, or rifle, or whenever thirty men shall be enrolled as members
of a volunteer company of cavalry, such companies shall be officered
by the commander-in-chief, as provided for in the third section of this
chapter. No company shall be increased to more than one hundred
members; and whenever a company becomes reduced to less than
twenty members, it may be attached to another company, or disbanded,
by order of the commander-in-chief; Provided, That whenever twenty
men shall be enrolled as members of a light artillery company, they
may proceed as provided in section three. When two such light artillery
companies are organized in any brigade, they may be formed into a bat
talion, under the command of a major, and such subordinate officers as
the commander-in-chief shall direct; and whenever three such companies
of light artillery are organized in any brigade, they may be formed
into a battalion under the command of a lieutenant-colonel and
major, with such subordinate officers as the comni'nder-in-chief may
direct; and whenever five such light artillery companies exist in any
one brigade, they may, by order of the commander-in-chief, be formed
and organized into a regiment, with a full complement of regimental
officers. All such companies, battalions, and regiments of light artil
lery, when organized, shall be armed and drilled, as near as practicable,
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in accordance with the system of the United States army for like
organization.
§ 10. Companies numbered—rank.] The several volunteer com
panies of cavalry, artillery, infantry, light infantry, and riflemen in
• this territory shall be numbered by the proper commandant of the
brigade, and a record made of such number in his office, and in the
adjutant-general's office, and when they exist in sufficient numbers,
and are conveniently located for the purpose, shall be organized into
battalions and regiments, and officered as provided in section three of
this act. And in all cases of the same description of arms, and the
oldest organized uniform company, those first commissioned shall be
first and senior in rank, the next uniform company commissioned
second in rank, and so on to the junior organized and commissioned
company, dating from the first commissions issued to the officers of
the company.
§11. Return by commandants—contents.] Every commandant of
any volunteer independent company shall make a return of all non
commissioned officers, musicians, and privates under his command,
belonging to his company, and all the arms and accoutrements belong
ing thereto, to the commandant of his regiment, squadron, or batalion;
but, if his company does not form a part of any regiment, squadron, or
battalion, then he shall make return to the commandant of his brigade;
but in either case, shall make his return on or before the first day of
October in each year; and the commandants of each and every regi
ment, squadron, or battalion shall make return to the commandant of
'brigade, on or before the first day of November, annually; and the
commandant of brigade shall return to the commander-in-chief, on or
before the first day of December in each year. All commandants
named in this act shall make return of all commissioned and staff
officers, non-commissioned staff officers, all members of volunteer or
independent companies, all arms and accoutrements belonging to or
in possession of their commandants, and all such returns shall be pre
served by the adjutant-general, in a book of records in his office; and
an abstract thereof, showing the number of uniform volunteer militia,
or active military of the territory, shall be by him forwarded to the
war department at Washington city.
§ 12. Term of service.] Every non-commissioned officer and soldier
of any volunteer company shall be held to duty therein for two years,
unless some absolute disability shall occur after forming such company,
or shall be discharged by the proper officer; and every such person,
after the expiration of said term, and every commissioned officer, after
serving a similar term, in conformity with the provisions of this act,
shall be entitled to a certificate of such service; and such certificate
shall be given to all such persons under the rank of brigadier-general,
by general of brigade, and if there be no brigadier, by officers of any
brigade in command; and the holders of such certificates shall be
exempt from military duty in time of peace; Provided, That if any
officer or person shall knowingly grant, issue, or use any illegal certifi
cate under the provisions of this act, such officer or person shall be
deemed guilty of misdemeanor, and subject to pay a penalty in amount
not less than five nor more than fifty dollars for each offense, to be
collected before any court having competent jurisdiction, and when
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collected, to be paid into the military fund in the county where the
offense was committed.
§ 13. Companies, constitution and by-laws.] Each volunteer com
pany, organized under the provisions of this act, may adopt such
constitution and by-laws as a majority of such company may approve*
which shall be binding on all who sign the same; and when any fines
are assessed, by reason of any infraction of such constitution and by
laws, such company may have process before any competent court of
jurisdiction, in the name of the United States, for the use of such
company, and prosecute to final judgment and execution all such fines
and penalties provided for by such constitution or by-laws; Provided,
That said constitution and by-laws are not inconsistent with the pro
visions of this chapter, or the constitution of the United States, or the
act organizing the Territory of Dakota; Provided, also, That in no case
will the territory pay any costs of such prosecution.
§ 14. Military commissions.] All the military commissions issued,
except the quartermaster-general, adjutant-general, paymaster-general
and aid-de-camp to the commander-in-chief, shall expire in two
years from the date thereof; Provided, That any officer holding a com
mission under the provisions of this chapter, who may be reappointed
to the same office, shall retain the same rank as he was entitled to
under his former commission: Provided, also, That nothing in this
chapter shall be so construed as to disqualify any staff officer or any offi
cer of the line from holding a commission after he may have arrived
at the age of forty-five years; And further provided, That every officer
who shall remove out of the bounds of his command, or who shall be
absent from his command without leave of the commanding officer of
his brigade, shall be considered as having vacated his office, and a new
appointment shall be made without delay, to fill the vacany so created;
Provided, That nothing in this act shall be so construed or understood
as to prevent any appointed officer from being removed from his office
whenever, in the opinion of the officer appointing him, he shall deem
it advisable to remove him.
§ 15. Annual Mustek.] There shall be held, once in each year, a
brigade muster and encampment of all the volunteer militia in the
territory, commencing at ten o'clock a. m., and continuing not more
than four nor less than two days. Said muster and encampment
shall be held at the most suitable place, to be selected by the com
mandant of brigade, and the officers and soldiers forming such
encampment shall be drilled in accordance with the requirements of
the rules and usages of the United States army; and the commandant of
the brigade shall give thirty days' public notice of the time and place
of such muster, which shall be held in the month of July, August, or
September.
§ 16. What entitles officer to command. | All officers appointed
according to the provisions of this chapter, shall be entitled to a cer
tificate from the officer making such appointment, which certificate,
and taking the necessary oath, shall entitle such officer to command,
and to perform such other duties as may pertain to the office to which
he is appointed, until the commission can be procured; and in all cases,
the officers giving such certificate shall administer to such officer the
necessary oath of office, and indorse the same upon the back of his
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certificate with the day and date on which such oath was administered;
Provided, also, That every staff officer who may he appointed shall also
be entitled to a certificate in like manner.
§ 17. Resignations.] For good cause shown, the commander-in-chief
may accept the resignation of brigadier-generals, and the brigadiergeneral may accept the resignation of colonels, or the commandants
of regiments, lieutenant-colonels, majors, captains and lieutenants;
and for good cause shown, the commandant of any regiment, squadron,
or battalion, shall accept the resignation of any regimental, squadron,
or battalion staff officer; Provided, also, That the brigadier-general may
accept the resignation of his staff officers; and in all cases when a
resignation is accepted, the cause of such resignation shall be indorsed
by the officer accepting the same, on the back of the commission so
resigned; but the command of such officer shall not cease until the
officer accepting such resignation shall have indorsed his acceptance.
§ 18. Staff officers appointed.] To each brigade there shall be
one brigade major—to serve as brigade inspector—two aids-de-camp,
one brigade quartermaster, one brigade engineer, one brigade judge
advocate, one brigade surgeon, and one brigade chaplain, which brigade
staff shall be appointed by the commander-in-chief To each regiment
or battalion of artillery, rifle, light infantry, or infantry, there may be
one chaplain, one adjutant, one quartermaster, one surgeon, one sur
geon's mate, one sergeant-major, one quartermaster-sergeant, one
arum-major, and one fife-major, to be appointed by the commandant
of such regiment or battalion. To each regiment "or battalion of cavalry
there shall be one adjutant, one quartermaster, one paymaster, one
surgeon, one surgeon's mate, one quartermaster-sergeant, one sergeantmajor, and two regimental or squadron buglers, which shall be
appointed by the commandant of such regiment or squadron.
§ 19. Staff officers rank.] The staff officers herein enumerated
shall rank as follows, namely: The quartermaster-general and adju
tant-general as brigadier-generals; the paymaster-general, engineerin-chief, judge advocate general, and aids-de-camp to the commanderin-chief, as colonels; the aids-de-camp to brigadier-generals, chaplains
and surgeons, as captains; company ensign, adjutants, quartermasters,
paymasters, surgeon's mates of regiments, battalions, and squadrons,
as lieutenants; and all other regimental or squadron staff, as non
commissioned officers.
§ 20. Officer's uniform.] The uniform of the respective officers
herein mentioned shall be the same as the uniform of the officers in
the United States army.
§ 21. Of company musters.] Each company shall muster as often
as twice in each year, independent of the general muster.
§ 22. Officer to take oath.] Each officer, before he enters upon
the discharge of his duty, shall take and subscribe an oath to support
the constitution of the United States, the provisions of this chapter,
and the act organizing the Territory of Dakota, and to faithfully and
impartially discharge his duty to the best of his ability.
§ 23. Officers and privates tried—how.] Officers and privates
shall be tried for misdemeanors and offenses in the same manner as
provided in the army regulations of the United States.

142

Mines and Mining. ,

Chapter 31.

CHAPTER XXXI.

Mines and Mining.
LOCATION AND SIZE OF LODES AND MINING CLAIMS.

§ 1. Length op lode.] The length of any lode claim hereafter
located within this territory, may equal, but shall not exceed, fifteen
hundred feet along the vein or lode.
§ 2. Width of lode.] The width of lode claims shall be one hund
red and fifty feet on each side of the center of the vein or crevice;
Provided, That any county may, at any general election, determine
upon a greater width not exceeding three hundred feet on each side of
the center of the vein or lode, by a majority of the legal votes cast at
said election, and any county, by such vote at such election, may
determine upon a less width than above specified; Provided, That not
less than twenty-five feet on each side of the vein or lode shall be
prohibited.
§ 3. Discoverer to record his claim.] That the discoverer of a
lode shall, within twenty days from the date of discovery, record his
claim in the office of the register of deeds of the county in which such
lode is situated, by a location certificate, which shall contain :
1. The name of the lode.
2. The name of the locator.
3. The date of location.
4. The number of feet in length claimed on each side of the dis
covery shaft.
5. The number of feet in width claimed on each side of the. vein or
lode.
6. The general course of the lode, as near as may be.
§ 4. When certificate void.] Any location certificate of a lode
claim which shall not contain the name of the lode, the name of the
locator, the date of location, the number of lineal feet claimed on
each side of the discovery shaft, the number of feet in width claimed,
the general course of the lode, and such description as shall identify
the claim with reasonable certainty, shall be void.
§ 5. Manner of locating claim.] Before filing such location cer
tificate the discoverer shall locate his claim by first sinking a discovery
shaft thereon sufficient to show a well defined mineral vein or lode;
second, by posting at the point of discovery, on the surface, a plain
sign or notice containing the name of the lode, the name ol the
locator, and the date of discovery, the number of feet claimed in
length on either side of the discovery, and the number of feet in width
claimed on each side of the lode; third, by marking the surface boun
daries of the claim.
§ 6. Marking surface boundaries.] Such surface boundaries shall
be marked by eight (8) substantial posts, hewed or blazed on the side
or sides, facing the claim, and sunk in the ground, to wit: One at
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each corner, and one at the center of each side line, and one at each
end of the lode. When it is impracticable, on account of rock or
precipitous ground to sink such posts, they may be placed in a monu
ment of stone.
§ 7. Requisite of location.] Any open cut, cross cut, or tunnel, at
a depth sufficient to disclose the mineral vein or lode, or an adit of at
least ten (10) feet in along the lode, from the point where the lode
may be in any manner discovered, shall be equivalent to a discovery
shaft.
§ 8. Time discoverer has to perform labor.] The discoverer shall
have thirty days from the time of uncovering or disclosing a lode, to
sink a discovery shaft thereon.
§ 9. Certificate construed to contain.] The location or location
certificate of any lode claim shall be construed to include all surface
ground within the surface lines thereof, and all lodes and ledges
throughout their entire depth, the top or apex of which lie inside
of such lines extended vertically, with such parts of all lodes or ledges
as continue, by dip beyond the side lines of the claim, but shall not
include any portion of such lodes or ledges beyond the end lines of
the claim or the end lines continued, whether by dip or otherwise, or
beyond the side lines in any other manner than by the dip of the lode.
1 10. Claim not beyond exterior lines.] If the top or apex of the
lode in its longitudinal course extends beyond the exterior lines of the
claim at any point on the surface, or as extended vertically downward,
such lode may not be followed in its longitudinal course beyond the
point where it is intersected by the exterior.
§ 11. Claims subject to right of way.] All mining claims now
located, or which may be hereafter located, shall be subject to the
right of way of any ditch or flume for mining ' purposes, or of any
tramway or pack-trail which is now in use, or which may be hereafter
laid out across any such location; Provided always, That such right of
way shall not be exercised against any location duly made and recorded,
and not abandoned prior to the establishment of the ditch, flume,
tramway, or pack-trail, without consent of the owners except by
condemnation, as in case of land taken for public highways; parol con
sent to the location of any such easement, accompanied by the com
pletion of the same over the claim, shall be sufficient without writing;
And provided'further, That such ditch or flume shall be so constructed
that the water from such ditch or flume shall not injure vested rights
by flooding or otherwise.
% 12. Owner may demand security from miner.] When the right
to mine is in any case separate from the ownership or right of
occupancy to the surface, the owner or rightful occupant of the sur
face may demand satisfactory security from the miner, and if it be refused
may enjoin such miner from working until such security is given. The
order for injunction shall fix the amount of bond.
§ 13. Filing an amended certificate. If at any time the locator
of any mining claim heretofore or hereafter located, or his assigns,
shall apprehend that his original certificate was defective, erroneous,
or that the requirements of the law had not been complied with
before filing, or shall be desirous of changing his surface boundaries,
or of taking in any part of an overlapping claim which has been
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abandoned, or in case the original certificate was made prior to the
passage of this law, and he shall be desirous of securing the benefit of
this act, such locator, or his assigns, may file an additional certificate
subject to the provisions of this act; Provided, That such relocation
does not interfere with the existing rights of others at the time of
such relocation, and no such relocation or the record thereof shall pre
clude the claimant or claimants from proving any such title or
titles as he or they may have held under previous locations.
§ 14. Work performed annually.] The amount of work to be
done or improvements made during each year to hold possession of a
mining claim, shall be that prescribed by the laws of the United
States, to wit: One hundred dollars annually.
§ 15. Affidavit of labor to be made.] Within six months after
any set time or annual period herein allowed for the performance of
labor or making improvements upon any lode claim, the person on
whose behalf such outlay was made, or some person for nim? shall
make and record an affidavit in substance, as follows:
Territory
County of op Dakota, )] ssBefore me, the subscriber, personally appeared.
, who being duly sworn,
says at least
dollars' worth or work or improvements were performed or made upon(here describe claim or claims, or part thereof,) prior to the
day of
, A. D. 18. .,
situate in
mining district, county of
, Territory of Dakota. Such expenditure
was made by or at the expense of
, owner of said claim, for the purpose of holding
said claim.
(Jurat.)
(Signature.)

And such certificate, when recorded in the office of the register of
deeds of the county] jwherein such claim is located, shall be prima
facie evidence of the, performance of such labor.
§ 16. Relocating abandoned claims.] The relocation of abandoned
lode claims shall be by sinking a new discovery shaft, and fixing new
boundaries, in the same manner as if it were the location of a new
claim, or the relocator may sink the original shaft, cut or adit to a
sufficient depth to comply with sections five and seven of this chapter,
and erect new or adopt the old boundaries, renewing the posts if
removed or destroyed. In either case, a new location stake shall be
erected. In any case, whether the whole or part of an abandoned
claim is taken, the location certificate must state that the whole or
any part of the new location is located as abandoned property.
§ 17. One certificate, one location.] No location certificate shall
claim more than one location, whether the location be made by one or
several locators; and if it purport to claim more than one location, if
shall be absolutely void, except as to the first location therein
described; and if they are described together, or so that it cannot be
told which location is first described, the certificate shall be void
as to all.
§ 18. Fee for recording.] The register of deeds shall be entitled
to receive the sum of one dollar for each location certificate recorded
and certified by him, and shall furnish the locator or locators with a
certified copy of such certificate when demanded, for which he shall
be entitled to receive fifty cents.
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. DISPUTED MINING PROPERTY.

§ 19. Judge may order survey op 'mine—limitations.] In all
actions in any district court of this territory, wherein the title or
right of possession to any mining claim shall be in dispute, the said
court, or the judge thereof, may, upon application of any of the
parties to such suit, enter an order for the underground as well as
surface survey of such part of the property in dispute as may be
necessary to a just determination of the question involved. Such
order shall designate some competent surveyor, not related to any of
the parties to such suit, or in anywise interested in the result of the
same; and upon the application of the party adverse to such application,
the court may also appoint some competent surveyor, to be selected by
such adverse applicant, whose duty it shall be to attend upon such sur
vey, and observe the method of making the same; said second survey to
be at the cost of the party asking therefor. It shall also be lawful in
such order to specify the names of witnesses named by either party,
not exceeding three on each side, to examine such property, who shall
be allowed to enter into such property and examine the same; such
court, or the judge thereof, may also cause the removal of any rock,
debris, or other obstacle in any of the drifts or shafts of said property,
when such removal is shown to be necessary to a just determination
of the question involved; Provided, however, That no such order shall
be made for survey and inspection, except in open court or in cham
bers, upon notice of application of such order of at least six days, and
not then except by agreement of parties, or upon the affidavit of two
or more persons that such survey and inspection is necessary to the
just determination of the suit, which affidavits shall state the facts in
such case, and wherein the necessity for survey exists: nor shall such
order be made unless it appeal's that the party asking therefor had
been refused the privilege of survey and inspection by the adverse
party.
§ 20. Judge to issue writs of injunction.] The district courts,
or any judge thereof, sitting in chancery, shall have, in addition to
the power already possessed, power to issue writs of injunction for
affirmative relief, having the force and effect of a writ of restitution,
restoring any person or persons to the possession of any mining property
from which he or they may have been ousted by force and violence, or
by fraud, or from which they are kept out of possession by threats, or
whenever such possession was taken from him or them by entry of the
adverse party on Sunday, or a legal holiday, or while the party in pos
session was temporarily absent therefrom. The granting of such writ
to extend only to the right of possession under trie facts of the case,
in respect to the manner in which the possession was obtained, leav
ing the parties to their legal rights on all other questions as though
no such writ had issued.

146

Logs and Lumber.

Chapter 32.

CHAPTER XXXII.

Logs and Lumber.
§ 1. Lawful to boom logs in navigable rivers.] It shall be lawful
for any person having logs or lumber in any stream navigable for
water crafts, in this territory, to boom such logs or lumber along the
shore and to secure the boom by means of piles driven in the stream,
or by chains, ropes, timber or traverse poles made fast at points along
the shore; Provided, That there shall be at all times sufficient channel
left clear for the free passage of any crafts or rafts usually navigating
such streams.

CHAPTER XXXIII.

Police of the Territory.
OF THE SETTLEMENT AND SUPPORT OF THE POOR.

§ 1. County commissioners overseers.] The county commissioners
of the several counties of this territory shall be the overseers of the poor
within their several counties, and shall perform all the duties with
reference to the poor within their respective counties, that may be
prescribed by law.
§ 2. How designated.] That every board of county commissioners
shall, in discharging the duties imposed by this act, be designated as
overseers of the poor.
§ 3. Suits against.] In all suits or proceedings in favor of or
against any such overseers of the poor, pertaining to or connected with
the poor of their respective counties, the same shall be conducted in
favor of or against such county in its corporate name.
§ 4. Every county shall relieve its poor.] Every county shall
relieve and support all poor and indigent persons lawfully settled
therein, whenever they shall stand in need thereof, and the board of
county commissioners may raise money for the support and employ
ment of the poor in the same way and manner as in the nineteenth
section of this act is provided.
§ 5. Legal settlements acquired— married women and children.]
Legal settlements may be acquired in any county, so as to oblige such
county to relieve and support the persons acquiring such settlement,
in case they are poor and stand in need of relief, as follows:
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1. A married woman shall always follow and have the settlement
of her husband, if he have any within the territory, otherwise her
own at the time of her marriage, and if she then had any settlement
it shall not be lost or suspended by the marriage; and in case the wife
shall be removed to the place of her settlement, and the husband shall
want relief, he shall receive it in the place where his wife shall have
the settlement.
2. Legitimate children shall follow and have the settlement of their
father, if he have any within the territory, until they shall gain
a settlement of their own, but if the father have no settlement,
they shall in like manner follow and have the settlement of their
mother, if she have any.
3. Illegitimate children shall follow and have the settlement of
their mother, at the time of their birth, if she then have any within
this territory; but neither legitimate nor illegitimate children shall
gain a settlement by birth in the place where they were born, unless
their parent or parents had a settlement therein at the time.
4. Every male person and every unmarried female over the age of
twenty-one years, who shall have resided in any county in this territory
ninety days, shall thereby gain a settlement in such county.
5. Every minor whose parents, and every married woman whose
husband has no settlement in this territory, who shall have resided
ninety days in any county in this territory, shall thereby gain a settle
ment in such county.
6. Every minor who shall be bound as an apprentice to any person,
shall, immediately upon such binding, if done in good faith, thereby
gain a settlement where his or her master or mistress has a settlement.
7. Every settlement when once legally acquired, shall continue until
it shall be lost or defeated by acquiring a new one in this territory, or
by willful absence from the county in which such legal settlement
had been obtained, for ninety days or more, and upon acquiring a new
settlement, or upon the happening of such willful absence, all former
settlements shall be defeated and lost; and the provisions of this sec
tion shall apply to cases of settlements begun to be acquired, or lost,
or defeated, as well heretofore as after.
§ 6. Overseers have care of poor.] The overseers of the poor in
each county shall have the oversight and care of all poor persons in
their county, so long as they remain a county charge, and shall see
that they are properly relieved and taken care of in the manner pro
vided by law.
§ 7. Duty of overseers.] It shall be the duty of the overseers of
the poor, in counties wherein no common poor house is established,
two weeks next preceding the first Monday of April in each year, to
give public notice, by having published in the newspaper or news
papers in their respective counties, or in case no such newspaper is
published in the county, by posting upon three public places in the
county, an advertisement certifying the poor that are to be provided
for, and asking for sealed proposals for their maintenance during the
coming year, which sealed proposals shall be opened and acted on by
said overseers of the poor, at tneir regular meeting beginning on the
said first Monday in April; but nothing herein contained shall prohibit
any overseers of the poor from receiving and accepting propositions
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at any time, for the keeping of such poor persons as may in the interim
become a county charge, or of rejecting the propositions of such
persons as they know to be unable to fulfill their obligations to the
said poor.
§ 8. Commissioners may allow and pay in their discretion.] The
board of county commissioners may, in their discretion, allow and
pay to poor persons who may become chargeable as paupers, and who
are of mature years and sound mind, and who, from their general
character, will probably be benefitted thereby, and also the parents of
idiots, and of children otherwise helpless, requiring the attention of
their parents, and who are unable to provide for said children them
selves, such annual allowance as will not exceed the charge of their
maintenance in the ordinary mode, the said board taking the usual
amount of charges in like cases as the rule for making such allowance.
§ 9. Duty of, on complaint.] It shall be the duty of sard overseers
of the poor, on any complaint made to them in behalf of the poor, to
examine into the ground of such complaint; and if in their judgment,
the said poor have not been sufficiently provided with the common
necessaries of life, or have in any respect been ill treated by the
person or persons under whose charge they shall have been placed, to
withhold any part of the compensation allowed to such person or
persons keeping them, as such overseers may deem reasonable and
proper, and remove said poor and place them in the care of some
other person.
§ 10. Poor book.] The overseers of the poor shall enter in the poor
book of their respective counties, all poor persons in their counties
who are unable to care for themselves, and who shall, in their judg
ment, be entitled to the benefit of the provisions of this act, together
with the date of such entry.
§ 11. Appeal to district judge. | If any poor person shall suppose
that he or she is entitled to the benefit of the laws for the relief of the
poor, and the overseers of the poor of the county in which he or she
resides, shall refuse to give such person the benefit thereof, upon appli
cation of such person, the judge of the district court of the county or
judicial subdivision may, if he shall think proper, direct the said over
seers of the poor to receive him or her on the poor list, on his or her
application therefor.
§ 12. When settlement uncertain.] If any one within the
description of poor persons specified in this act, shall be found in any
county, and the overseers of the poor of such county shall be unable
to ascertain and establish the last place of legal settlement of such
person, they shall proceed, in their discretion, to provide for such poor
person in the same manner as other persons are hereby directed to be
provided for.
§ 13. Temporary relief to certain poor.] Whenever any person
entitled to temporary relief as a pauper, shall be in any county in
which he or she has not a legal settlement, the overseers of the poor
thereof may, if the same is deemed advisable, grant such relief, by
placing him or her temporarily in the poor house of such county, if
there be one, but if there be no poor house, then they shall provide
the same relief as is customary in cases where a legal settlement has
been obtained.
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§ 14. Justice of peace may issue warrant.] Upon cohiplaint of
any overseer of the poor, any justice of the peace may issue his war
rant, directed to and to be executed by any constable, or by any other
person therein designated, to cause any poor person found in the
county of such overseer, likely to become a public charge, and having
no legal settlement therein, to be sent, and charged at the expense of
the county, to the place where such person belongs, if the same can be
conveniently done; but if he or she can not be removed, such person
shall be relieved by said overseers whenever such relief is needed.
§15. When poor person feels aggrieved proceedings.] If the
overseers of the poor of any county in this territory, to which any
pauper shall have been removed, as above provided, shall feel them
selves aggrieved by such order of removal, they may, at any 'time
within twenty days after such removal shall be known to them, appeal
from the decision of the justice ordering such removal, to the district
court of the county or judicial subdivision from whence the removal
was ordered to be made, such appeal to be taken, tried, and deter
mined, and costs adjudged, as in other cases of appeal from a judg
ment of a justice of the peace, and the order of removal may be vacated
or affirmed according to the law and right of the case.
§ 16. Appeal -how heard.] Such appeal shall be heard at the
term of the court next after the same is filed therein, if, iu the opinion
of the court, reasonable notice of the appeal has been given to the
opposite party; but, if not thus given, the cause shall stand continued
until the next term of the court, and notice of the appeal be then given,
if not before done.
§ 17. When order is defective.] If the order of removal is defect
ive, the court shall permit the same to be amended without costs, and
after such amendment is made, the appeal shall be heard and deter
mined as if such order had not been defective.
§ 18. When removed.] If any person be removed by virtue of the
provisions of this chapter, from any county, to any other place within
this territory, by warrant or order under the hand of any justice of
the peace, as hereinbefore provided, the overseers of the poor of the
county7 to which such person shall be removed, are required to receive
such person if he have a legal settlement in their county.
§ 19. Overseers shall make a return to clerk.] The overseers of
the poor shall make a return to the clerk of the board of county com
missioners of the sums of money required for the poor of their respect
ive counties, within fifteen days after every such contract hereinbefore
provided for shall have been made, which sums shall be paid quarterly
out of the county treasury, upon the order of the board of county
commissioners, in the same manner as other claims of the county
are paid.
§ 20. Pay of overseers.] The overseers of the poor in each county
shall be entitled to receive each two dollars per day for each and every
day during which they shall be necessarily employed in the discharge of
their several duties as such, to be allowed by the board of county com
missioners.
§21. Shall submit accounts when.] The overseers of the poor of
the several counties, shall annually, at the first session of the board of
county commissioners in the year, submit their accounts and make
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report of their proceedings for the past year, which report shall be pre
sented to the clerk of the board of county commissioners at least one
day prior to the meeting of said board, and said board may then credit
and allow said accounts so presented, and may draw on the county
treasurer therefor, whose duty it shall be to pay the same out of any
money in the county treasury not otherwise appropriated.
§ 22. When non-resident is sick or dies.] It shall be the duty
of the overseers of the poor, on complaint made to them that any
person, not an inhabitant of their county, is lying sick therein, or in
distress, without friends or money, so that he or she is likely to suffer,
to examine into the case of such person, and grant such temporary
relief as the nature of the same may require; and if any person shall
die within any county, who shall not have money or means necessary
to defray his or her funeral expenses, it shall be the duty of the over
seers of the poor of such county to employ some person to provide for
and superintend the burial of such deceased person, and the necessary
and reasonable expenses thereof shall be paid by the county treasurer
upon the order of such overseers.
§ 23. Special election to purchase asylum.] It shall be lawful
for the board of county commissioners in the several counties of this
territory, after having submitted the question to the legal voters of
their counties, by calling a special election for the purpose, whenever
the said commissioners may deem it advisable, and if at said election
a majority of the legal voters shall vote in favor of the proposition to
purchase a tract of land in the name of their respective counties, and
thereon to build, establish, and organize an asylum for the poor, and to
employ some humane and responsible person or persons, resident in
their respective counties, to take charge of the same upon such terms
and under such restrictions as the board shall consider most advanta
geous for the interests of the county, who shall be called " superin
tendent of the county asylum," and when two or more counties shall
have jointly purchased any tract of land and erected an asylum for
the poor of their respective counties, they shall have the power to
continue such joint ownership during their pleasure; and it shall be
lawful for the county commissioners of two or more counties, after
having been so authorized by a majority of the legal voters of their
respective counties, in the manner prescribed m this section, to
jointly purchase lands and erect asylums, and to do other things
necessary and proper for the relief of the poor within the counties
forming such joint ownership as is by this act provided for their
respective counties.
§ 24. Duty of superintendent.] It shall be the duty of such super
intendent or superintendents, to receive into his or their care and
custody all persons who may become a county charge, as paupers,
and to take such measures for the employment and support of such
paupers, and to perform such other duties as the board of county com
missioners shall, from time to time, order, establish, and direct, con
sistent with the laws of this territory.
§ 25. Shall appoint a physician—compensation.] It shall be the
duty of the county commissioners to appoint, annually, a well quali
fied physician to attend the county asylum, and allow him a reason
able compensation for his services.
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§ 26. To bind out poor children.] It shall be the duty of the over
seers of the poor of the different counties, and also of the superintend
ents of the county asylums, to bind out such poor children as fall under
their ca-re and charge, from time to time; and it shall also be the duty of
said overseers to see that children so bound be properly treated by the
persons to whom they are bound, and to take legal means of redress
in case of maltreatment.
§ 27. Board assess tax to purchase poor farm.] To raise the sum
necessary for the purchase of land, and the erection and furnishing of
buildings for such asylums, the board of county commissioners in the
several counties shall have power to assess a tax on property liable to
taxation for raising a comity revenue, not exceeding five hundred
dollars, unless the amount of taxes to be assessed shall be submitted to
a vote of the people at the special election held pursuant to section
twenty-three of this act, and a majority of all the votes cast at said
poll be in favor of such assessment.
§ 28. All poor go to asylum.] So soon as the necessary provisions
may be made by the erection of suitable buildings, the said board shall
direct and order that all persons who have become permanent charges
as paupers in the county, be removed to such asylum, and shall
take such measures for the employment and support of such paupers
as they may deem advisable, and thereafter the overseers of the poor
shall, from time to time, as persons may become permanent- charges
as paupers to their respective counties, have such persons removed to
the said asylum.
§ 29. Superintendents give bond.] Such superintendent or super
intendents shall give bond, with freehold security, to said board, in
the penalty of five hundred dollars, conditioned for the faithful dis
charge of his or their duty, and he, or they, shall make to such board,
at the first and third sessions of each year, a detailed report in writing,
of the time and manner of the admission of each pauper, their health
and fitness to labor, the results of their industry, and the expenses
incurred; and it shall be the duty of the members of such board, in
person, to annually inspect said asylum with regard to its fitness, in all
respects, for the objects of its establishment.
§ 30. Children to be educated.] Whenever it shall be necessary
and practicable, poor children of the asylums, who cannot be bound
out or whom it may not be expedient to bind out as apprentices, shall
be educated thereat.
§ 31. Superintendence thereof.] It shall be the duty of the
superintendent or superintendents of any asylum, erected or established
by law, to superintend and direct the education of such poor children,
according to the preceding provisions of this act, and for the purpose
of carrying the same into effect, with the least possible expense, it shall
be the duty of the said superintendent to send them to any common
school within the county in which the asylum is situated, during the
continuance of its session.
§32. Discontinuance of asylum.) Any asylum or farm, provided
by the board of county commissioners for the purpose, may be discon
tinued by said board, and the property, real and personal, relating
thereto, which belongs to the county, may be sold, leased or otherwise
disposed of, or applied in such manner as may be best for the interests
of the county.
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§ 33. Board may levy poor tax.] The board of county commis
sioners may, in the several counties, if they deem it expedient,
annually, at their session at which the county tax is ordered to be
levied and assessed, levy and assess a tax for the support of the poor
of their respective counties, on objects from which the county revenue
is or may be directed to be raised. The tax hereby authorized to be
raised shall be collected by the same officers whose duty it may be to
collect the territorial and county revenue, who shall pay the same
into the county treasury.
§ 34. Appeals prom justice op peace.] All decisions of any justice
of the peace, in any matter, proceeding or suit authorized by this law,
may be appealed from in like manner, and under like regulations
and restrictions of law, as in other cases.
§ 35. Board appoints visitors.] The board of county commis
sioners may, in their discretion, appoint a board of visitors annually,
to consist of three persons, residents of the county, to visit at least
once in each year the asylum of such county, and to report to the
commissioners its condition, and the treatment, management, and
condition of the inmates thereof.
§ 36. Compensation.] Such visitors shall receive such compensation
as the said board shall adjudge reasonable.
§ 37. Sending pauper out of county unlawful.] It shall be unlaw
ful for any person, either directly or indirectly, to send, or be instru
mental in sending, or causing to be sent, out of the county where such
person properly belongs, any pauper, or person who is, or is likely to
become, an object of public charity, into any other county of this
territory, except in the manner provided for in this chapter.
§ 38. Penalty.] Any person who shall violate the provisions of
the preceding section, shall be deemed guilty of a misdemeanor, and
shall be liable to a fine of not exceeding one hundred dollars, or
imprisonment in the county jail not exceeding one year, or by both
such fine and imprisonment.
BRINGING PAUPERS INTO A COUNTY.

§ 39. Penalty for bringing in paupers.] Every person who shall
bring into and leave any pauper in any county wherein such pauper
is not lawfully settled, knowing such person to be a pauper, shall for
feit and pay the sum of one hundred dollars for every such offense, to
be sued for and recovered by and to the use of such county, by an
action in the name of the county; and no property shall be exempt
from seizure and sale in such cases, and it shall be the duty of the
board of county commissioners of the several counties to institute
suits for all violations of this section: and any such sum, when col
lected, shall be paid into the county treasury for the use of the county.
of the care of the insane.
§ 40. Governor contracts for care.] The governor of this terri
tory is authorized, and it is hereby made his duty, from time to time,
to enter into contract with the States of Minnesota, Iowa, or Nebraska,
or either of them, as in his judgment will be most economical and
advisable, for the keeping, maintaining, treating, and the custody and
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care in an asylum in one of said States, of persons declared lunatics,
from this territory.
§ 41. Territorial asylum.] After such contract is made with the
proper authorities of such state, the asylum of such state with which
such contract is made, shall he the insane asylum for this territory, and
any person who, under the provisions of any law now in force, or that
may be hereafter enacted, shall be declared or adjudged a lunatic, or
insane, and a proper subject for confinement in a lunatic asylum, may
be, by the proper officer or person, by direction of the lawful authority,
taken to and confined in such asylum, the same as though such asylum
were located within this territory.
§ 42. All past and future accounts territorial charge.] It
shall be the duty of the auditor of this territory to audit all accounts
having accrued under the provisions of law for the keeping and care
of lunatics, or that shall accrue for taking to confinement in, and
caring for lunatics in, the insane asylum for the territory.
§ 43. Verification of accounts.] Such accounts shall be verified
by the owner thereof, and approved by the probate court by whose
order the person was confined, for whose keeping the charge is made;
Provided, That persons who are so confined, that have estates, such
estates shall be liable for their keeping.
§ 44. Probate judge decides sanity.] Upon the filing of a verified
petition in the office of the judge of probate, setting forth that any
citizen of that county is insane, it shall be his duty to investigate the
matter at once, as directed by law, and, if adjudged insane, the court
may order that such person be confined in the insane asylum.

CHAPTER XXXIV.

Domestic Animals.
marks and brands.
§ 1. Record of marks and brands.] It shall be the duty of the
register of deeds of each county, upon application of any person resid
ing in such county, to record a description of the marks or brands,
with which such person may be desirous of marking his horses, cattle,
sheep or hogs; but the same mark or brand shall not be recorded for
more than one resident of the same county.
§ 2. Using recorded mark -penalty.] If any person shall will
fully mark any of his horses, cattle, sheep or hogs with the same mark
or brand previously recorded by any resident of the same county, and
while the same mark shall be used by such resident, the person so
offending shall forfeit for every such offense the sum of five dollars,
to be recovered before any justice of the peace of such county. If
any person shall willfully mark or brand the cattle, horses, sheep, or
hogs of any other .person, with his own mark or brand, the person so
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offending shall forfeit, for every such offense, not less than ten nor more
than fifty dollars; and if any person shall willfully destroy or alter any
mark or brand upon any horse, cattle, sheep, or hog, belonging to
another, the person so offending shall, upon conviction thereof, forfeit
and pay for every such offense, a sum not less than ten nor more than
fifty dollars, and shall, in addition, pay to the party injured double
damages, and the costs.
OP E8TRAYS.

§ 3. Estrays taken by resident only.] No person shall take up
an estray animal except in the county wherein he or she resides, and
is a householder, or holds a claim under the pre-emption or homestead
laws, nor unless the same be found in the vicinity of his or her claim
or place of residence; Provided, That this shall not be so construed as
to prevent taking up of any estray found in the uninhabited parts of
this territory, and at a distance of ten miles from any habitation.
§ 4. Limitation in time.] No person shall take up any estray
animal mentioned in the next section, between the first day of October
and thirty-first day of March inclusive, unless the same be found tres
passing upon the premises or within the inclosure of the person tak
ing up the same.
§ 5. Publishing estray notice.] Every person who shall take up
any estray horse, mare, colt, mule, ass, or any head of neat cattle,
sheep, hog. or goat, shall, within fifteen days thereafter, give notice of
the finding and taking up of such animal, by posting a written
advertisement thereof, with a description of such estray, and the
marks and brands thereon, in three public places in the county wherein
he resides, or by publishing such advertisement three times in a weekly
newspaper, if there is a newspaper published in the county in which
the estray is taken up, and if the same be not called for or claimed by
any person within twenty-two days after the posting of such notice,
or within three weeks after the first insertion of such notice in a news
paper, the person taking up such estray animal shall go before some
justice of the peace of the county wherein he resides, and make oath
that such animal was found estray by him, and the place where the
same was found, that the marks and brands thereon have not been
effaced or altered by him since the taking up, and that he hath duly
advertised the same as required by law; every such affidavit shall be
made and subscribed in the docket of such justice and shall be
sufficient proof of the advertisement of such estray as herein required.
§ 6. Justice's appraisement jury.] Such justice of the peace shall
thereupon issue his warrant to three disinterested householders of the
county, unless their attendance may be otherwise had, commanding
them to attend at such place as may be therein mentioned, to appraise
such estray; the appraisers so appointed, or any two of them, shall
thereupon proceed to appraise such estray, and, upon the completion
of such appraisement, shall attend before the justice and report their
appraisement in writing, to be subscribed and sworn to by them.
setting forth a description of the estray appraised, the marks and
brands thereon, the name and place of residence of the person taking
the same up, and that the appraised value of such estray is a fair ana
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true valuation thereof, and the justice shall thereupon enter such
certificate in his docket.
§ 7. Justice publishes description.] ■ Upon the completion of such
appraisement as aforesaid, the justice of the peace before whom the
appraisement is had, shall forthwith post in three of the most public
places in his county, or publish three times in a newspaper, if there is
a newspaper published in the county, a notice of the taking up of such
estray, with a description thereof, and of the marks and brands thereon,
and the name and place of residence of the person taking up the
same.
§ 8. Report to register.] Such justice shall also transmit a copy
of such affidavit or certificate of the appraisers, certified by him to be a
true copy from his docket, to the register of deeds of his county, within
ten days after the completion of such appraisement.
§ 9. Record op appraisement.] Every register of deeds upon receiv
ing any such certified copy of such appraisement, shall forthwith
cause the same to be recorded in a book to be kept in his office, to be
entitled the "estray register."
§ 10. Two or more animals.] If two or more animals are taken up
at the same time by the same person, both and all thereof shall be
numbered in the same advertisement and appraisement, and the same
fees are allowed as for the advertisement or appraisement of one
estray.
§ 11. Claimant must pay charges.] Whenever any person shall
appear and make claim to any estray so taken up, such claimant and
the person taking up such estray, shall go before the justice of the
peace before whom such appraisement was had, or some other justice
of the peace of the county, and such claimant shall make affidavit in
writing, subscribed by him, setting forth his name and place of resi
dence, and that he is the owner of such estray, describing it, and
thereupon the person taking up such estray, shall be authorized to
deliver the same to such claimant, upon payment of all fees advanced
by him, and his reasonable charges for keeping and caring for such
estray. If the parties cannot agree as to the amount of such charges,
the same shall be assessed by such justice of the peace, and such
assessment shall be final. Every affidavit required by this section,
shall be made and recorded upon and within the docket of such justice
of the peace.
§ 12. Disposition op estray.] If any such estray be not claimed
and taken away within one year after the appraisement thereof, as
hereinbefore provided, and if the person taking up such' estray shall
have caused the same to be advertised and appraised, as herein pro
vided, and shall not in other respects have violated the provisions of
this subdivision of this chapter, and if the appraised value of such
estray does not exceed fifty dollars, the property therein shall imme
diately vest in the person taking the same up.
§ 13. If worth over fifty dollars.] If the appraised value of any
estray exceeds fifty dollars, and the same is not called for within one
year after the appraisement thereof, the person taking up such estray
shall notify some justice of the peace of the county, and such justice
shall appoint a day and place for the sale thereof, and cause notices of
such sale to be posted in three public places in the county, at least twenty
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two days before such day so appointed, or shall cause such notice of such
sale to be published three times in a weekly newspaper, if there is one
published in the county, and on the appointed day the person taking
up such estray shall have the same present at the place fixed by the
justice, and the justice shall proceed to sell such estray at public
auction for cash, and after paying the proper fees and charges for
taking up such estray, and caring for and keeping the same, to be fixed
by such justice, and the fees advanced for the appraisement and adver
tisement of such estray, as herein provided, ana after deducting the
fees allowed such justice for such sale, and the advertisement thereof,
the residue of the proceeds of such sale shall be paid to the county
treasurer, who shall receipt to the justice therefor.
§ 14. Treasurer disposes of money.] All moneys so deposited with
the county treasurer shall by him be retained in the treasury for six
months thereafter, separate and apart from all other moneys; and if ■
the owner of any such estray so sold as aforesaid shall, within such
Eeriod, appear before the board of county commissioners and establish
is title to such estray, such board of commissioners shall order the
amount so paid into the treasury to be refunded to such owner;
if no such owner appear within six months after the deposit of
any such sum of. money as herein provided, the same shall be passed
to the school fund of the county, and shall be accounted for and expend
ed as other school moneys are.
§ 15. Description filed.] Whenever any sum of money is paid
into the county treasury by virtue of the thirteenth section, the justice
paying the same shall deliver to the treasurer a certificate setting forth
a description of the estray, from the sale of which the same was
obtained, and the marks and brands on such estray, and the name of
the person by whom such animal was delivered to him to be sold; and
such certificate shall, by the treasurer, be filed and preserved in his
office, to the end that the right of the owner of such estray to receive
such sum of money may be readily established. ,
§ 16. Fees a first lien.] The fees of justices of the peace, adver
tising and appraisers shall be paid by the person taking up the estray,
but the same shall constitute a first lien upon the estray, and shall be
paid by the owner before he shall be entitled to take away such estray.
. $ 17. Unlawful taking—penalty.] If any person not authorized
so to do, shall take up any estray or lost goods, or if any person taking
up any such estray or any lost goods, shall willfully neglect to cause the
same to be advertised and appraised as hefein provided, or shall work
or use any such estray beast, except in a prudent manner, and so as
not to injure the same, or shall, when working such beast, fail to suf
ficiently feed and properly care for the same, every such person so
offending shall forfeit twenty-five dollars to the owner of such estray,
to be recovered by action of debt before any justice of the peace:
Provided, however, That such action shall not be a bar to an action
commenced by the owner of such estray against the person taking up
the same, if such animal should receive a permanent injury or be
rendered useless because of ill treatment inflicted, or neglect received
from the person taking up such estray.
§ 18. Work of estray.] Any person taking up any estray may
work and use the same in a prudent manner, and so as not to injure
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the same, but during the time of working and using such estray shall
not be allowed to charge or receive any compensation for the keeping
thereof.
§ 19. Loss op estray.] If any estray after being duly advertised
and appraised as herein provided, shall, without the fault of the per
son taking up the same, die, or be stolen, or escape and wander away,
the person taking the same up shall not be responsible therefor.
§ 20. Sale at county seat.] The place of sale of estrays under
this chapter shall be at the county seat of the county in which the
estray is appraised.
OF LOST GOODS.

§ 21. Proceedings same as estrays.] The manner of taking up,
appraising, advertising and disposing of any lost goods or personal prop
erty which may be found upon the highway, or in any other place,
shall be the same as herein provided for estrays.

CHAPTER XXXV.

Sale of Intoxicating Liquors.
§ 1. Bond and license required.] It shall be unlawful for any
person by himself, by agent, or otherwise, to sell in any quantity,
intoxicating liquors to be drunk in, upon, or about the premises where
sold, or to sell such intoxicating liquors to be drunk in any adjoining
room, building, or premises, or other place of popular resort, connected
mthsaid premises where sold, without having first obtained a license
and given bond as hereinafter provided.
§ 2. Board grants license—limitations.] All applications for
license to sell intoxicating liquors shall be made to the board of county
commissioners, and shall be granted by said board if they deem it
expedient and the applicant a proper person to engage in the same ;
and no license shall run for a longer period than one year, without
renewal.
§ 3. License fee, penalty and conditions of b^nd.] Before any
license is issued the applicant shall produce the receipt of the county
treasurer showing that he has paid into the county treasury the amount
tixed by the board for such license, to be at the rate of not less than
thirty dollars nor more than three hundred dollars per year, and execute
and deliver to said board his bond to the Territory of Dakota, which
shall be in the penal sum of five hundred dollars, with at least two
good and sufficient sureties, to be approved by the board of county
commissioners, conditioned that the person applying for the license
shall keep a quiet and orderly house; that he will not permit any
gambling in, upon, or about the premises where the intoxicating liquors
are sold, or in any adjoining room, building, or premises, or other place
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of popular resort connected with said premises where sold, and shall
well and faithfully keep and observe the laws of the territory and the
provisions of any ordinances or regulations of the municipality wherein
such business shall be conducted, relating to the keeping of saloons,
taverns, and the sale of intoxicating liquors, and shall close his place
or house of business at the hour of eleven-thirty o'clock p. m., every
night.
§ 4. Habitual intoxication—notice—penalty.] Any wife, mother,
father, son, daughter, sister, or other relative of a person who is in the
habit of getting intoxicated, or the county commissioner, or the mayor
of any city, may make complaint to any justice of the peace of the
county where such person resides, or may be staying, alleging the
name or names of the person or persons from whom said person
having such habit obtains his liquor, as such relative believes, and
thereupon said justice of the peace, shall, without charge therefor,
issue a notice in writing to such person or persons so named, notifying
him or them that no intoxicating liquors of any kind must be sold or
given away by him or them, or at his or their place of business, to
such person having such habit, and which notice must at once be
served upon such person or persons, as summons are served from
justices' courts; and after the service of such notice if any person or
persons so notified shall sell, give away, or permit any person at his
place of business to sell or give away any intoxicating liquors to such
person about whom he or they have received notice, as aforesaid* his
license to sell liquors shall from that time be deemed and held to be
canceled and annulled, and said person so selling or giving away
shall be fined in any sum not less than one hundred dollars, and not
more than five hundred dollars, and be liable in a civil action at the
suit of such relative to pay him, her. or them the sum of five hundred
dollars damages for each offense, and no property of any kind shall be
exempt from payment of such fine or damages.
§ 5. Conviction revokes bond.] When any person so licensed
shall be convicted of a violation of any of the provisions of this chap
ter; or of the penal statutes of this territory relating to the sale of
intoxicating liquors; or shall violate any of the conditions of said
bond, the board of county commissioners may, and it is hereby made
their duty, to revoke such license, but such revocation shall not be con
strued to discharge such licensee or his sureties from liability on such
bond for any damage sustained by or right accrued to any person prior
to such revocation.
§ 6. County, tojpn and city authority.] It shall be competent and
lawful for any incorporated town or city, within the county where
such bond is filed and license granted, to prohibit the party so licensed
as well as all others, from engaging in the business of selling intoxi
cating liquors to be drunk in, upon, or about the premises where sold,
within the corporate limits, until he shall obtain from the town or
city authorities a license, and pay into the town or city treasury such
sum as may be fixed by ordinance, to be not less than thirty dollars
nor more than three hundred dollars; Provided, That no additional
bond shall be required; nor shall any license be granted by the author
ities of any such town or city to any one who has not filed the required
bond with the board of county commisoioners, and obtained from such
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board a license; And provided further, That no license granted by
any such town or city shall run for a longer period than the license
granted by said board, and the revocation of the county license by the
board of county commissioners shall work a revocation of any license
granted under the provisions of this section.
§ 7. Both may require license fee.] It shall be competent and
lawful for both the board of county commissioners of any county,
and also the mayor and city council, or other authorities of any town
or city situated therein, to require the payment of the license herein
provided, and the granting of the power to license or tax in any city
or town charter shall not be held as conflicting in any way with the
provisions of this act, the intention being to allow both the county and
town or city authorities to levy and collect a license for the sale of
intoxicating liquors as herein provided, or as provided by the charter
or ordinances of such town or city.
§ 8. Care of intoxicated person.] Every person who shall, by the
sale of intoxicating liquors, with or without a license, cause the
intoxication of any other person, shall be liable for and compelled to
pay a reasonable compensation to any person who may take charge of
and provide for such intoxicated person, which sum may be recovered
in an action of debt.
§ 9. Giving is selling.] The giving away of intoxicating liquors,
or other shift or device to evade the provisons of this chapter, shall be
deemed and held to be an unlawful selling within the provisions of
the same.
§ 10. Violation a misdemeanor.] Every person selling intoxicat
ing liquor in violation of the provisions of this chapter, or without
having first complied with the requirements of the same, shall be
deemed guilty of a misdemeanor, and upon conviction thereof, shall
be punished by fine not less than twenty dollars nor more than one
hundred and fifty dollars.
§11. Exemptions limited.] For the payment of all fines, costs, and
damages assessed against any person or persons, in consequence of the
sale of intoxicating liquors, as provided in this chapter, the real estate
and personal property of such person or persons, of every kind, shall
be liable, except such property as now is exempted by law; Provided,
Said exemption shall not embrace any wines, liquors, or furniture
used in carrying on the trade of a retailer of intoxicating liquor, and
such fines, costs, and damages shall be a lien upon such real estate
until paid; and all the furniture, liquors, glasses, bottles, and barrels
in the custody of any person selling intoxicating liquors, shall be
liable to seizure and sale to pay any fine or judgment against such
person so selling intoxicating liquors.
§ 12. Bond includes all conditions.] All the conditions required
to be included in the bond mentioned in section three of this chapter
shall form and constitute a part of every such bond without being
expressed therein, or if only partially set forth or referred to therein;
ana no such bond shall be void upon the first recovery, but it may be
sued and recovered upon from time to time, as herein authorized, until
the whole penalty is exhausted.
§ 13. ' Officers make complaint.] It is hereby made the duty of
the district attorney, sheriff, constables, and justices of the peace,
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knowing of any violations of the provisions of this act, to make
complaint thereof to the grand jury of the next term of the district
court of the county or judicial subdivision in which the offense may
have been committed, or to make complaint to a justice of the peace
who shall have power to bind over the offender to appear and answer
at the next term of the district court.
§ 14. Report of clerk to grand jury.] Every county clerk shall,
on the first day of the term of each district court, deliver to the grand
jury an accurate list of all persons holding license under the provisions
of this act within the county, which list shall show the date and
expiration of such license.
| 15. Grand jury indict.] It shall be the duty of the grand jury
at each and every term of the district court, in every county or judi
cial subdivision, to make a strict inquiry and return bills of indictment
against every person violating any of the provisions of this chapter.

CHAPTER XXXVI.

Peddlers' and Auctioneers' License.
§ 1. License required.] No auctioneer, peddler, or other person
or persons, company or corporation, shall be permitted to sell, vend,
or retail, either at private sale, or public auction, any goods, wares, or
merchandise, without having first obtained a license for that purpose,
as hereinafter provided.
§ 2. County board grants license.] The board of county commis
sioners of the respective counties shall have power to grant such
license on the payment into the county treasury, by the applicant for
such license, of a sum to be assessed and fixed by said board, not less
than ten dollars, nor more than one hundred dollars.
§ 3. Authority under license.] Such license shall authorize the
person receiving it to vend, sell, and retail goods, wares, and merchan
dise, within said county, for the period of one year from the time of
granting the same.
§ 4. County clerk's powers.] If the board of county cominissioners
be not in session when the application is made, the county clerk may
grant a written permission to the applicant to vend, sell, and retail
goods, wares, and merchandise, until the end of the next session of the
board of county commissioners, or, if said board take no action upon
the case, for the term provided in the third section of this chapter;
and, at the time of granting such license, the clerk may assess the
amount to be paid by the applicant, which shall be paid into the
county treasury accordingly.
§ 5. Clerks' permits revocable by board.] When permission shall
be granted in vacation, as aforesaid, it shall be the duty of the board,
at their next regular meeting thereafter, to examine such permit, and,
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if approved, to proceed forthwith to assess and fix the amount to be
paid for such license thereafter, which amount shall be paid as in the
case of original applications; but if the board of county commissioners
do not approve the same, the license shall be vacated, and no other
sum shall be required to be paid than that fixed by the county clerk.
§ 6. Penalty for violation.] If any person or persons, company
or corporation, shall, directly or indirectly, keep an auction store, or
sell, vend, or retail any goods, wares, or merchandise, without being
first duly authorized by license, or permit, as aforesaid, such person
or persons, company or corporation, so offending, shall forfeit and pay
any sum not less than ten dollars, nor exceeding two hundred dollars.
§ 7. Merchants taxed not included.] Nothing in this act shall be
so construed as to extend to the sale of goods, wares, and merchandise
by merchants who pay an annual tax upon the same, assessed accord
ing to the revenue laws of this territory, nor to persons who sell com
modities manufactured or raised by themselves in this or any adjoin
ing territory.

CHAPTER XXXVII.

Weights.
§ 1. Bushels of articles fixed by weight.] A bushel of each of
the articles enumerated in this section shall consist of the number of
pounds avoirdupois, respectively, affixed to each, viz. :
Barley, forty-eight pounds.
Beans, sixty pounds.
Bran, twenty pounds.
Buckwheat, forty-two pounds.
Beets, sixty pounds.
Broom-Corn Seed, thirty pounds.
Corn, shelled, fifty-six pounds.
Corn, in the ear, seventy pounds.
Clover Seed, sixty pounds.
Coal Stone, eighty pounds.
Flax Seed, fifty-six pounds.
Lime, eighty pounds.
Oats, thirty-two pounds.
Onions, fifty-two pounds.
Potatoes, Irish, sixty pounds.
Potatoes, sweet, forty-six pounds.
Peas, sixty pounds.
Rye, fifty-six pounds.
Salt, eighty pounds.
Turnips, sixty pounds.
Timothy Seed, forty-two pounds.
Wheat, sixty pounds.
ii
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§ 2. Ton of hay, cubic measure.] A ton of hay shall consist of
two thousand pounds; or, by measurement, three hundred and fortythree cubic feet, after the same shall have been stacked thirty days, or
such time as may be agreed upon between the parties.
§ 3. Cubic feet in perch.] A ' perch of mason work or stone is
hereby declared to consist of twenty-five feet cubic measure.

CHAPTER XXXVIII.

Homestead and the Conveyance Thereof.
§ 1. Exempt from judicial sale or judgment.] The homestead
of every family resident in this territory, as hereinafter defined,
whether such homestead be owned by the husband or wife, so long as
it continues to possess the character of a homestead, shall be exempt
from judicial sale, from judgment lien, and from all mesne or final
process issued from any court.
§ 2. Family defined.] A widow or widower, though without
children, shall be deemed a family while continuing to occupy tlie
house used as such at the time of the death of the husband or wife.
§ 3. Conveyance of, limited.] A conveyance or incumbrance by
the owner of such homestead, shall be of no validity unless the hus
band and wife, if the owner is married, and both husband and wife
are residents of the territory, concur in and sign the same joint
instrument.
§ 4. Liable for its taxes only.] The homestead shall be liable
for taxes accruing thereon, and if certified and recorded as hereinafter
directed, shall be liable only for such taxes, and shall be subject to
mechanics' lien for work, labor, or material, done or furnished exclu
sively for the improvement of the same, and the whole or a sufficient
portion thereof may be sold to pay the same.
§ 5. Liable for purchase money.] The homestead may be sold
for any debt created for the purchase thereof.
§ 6. Must embrace residence.] The homestead must embrace the
house used as a home by the owner thereof, and if he or she has two
or more houses thus used at different times and places, such owner
may select which he or she will retain as a homestead.
§ 7. Embrace only contiguous tracts.] It may contain one or
more lots or tracts of land, with the buildings thereon and other
appurtenances, subject to the limitations contained in the next section,
but must in no case embrace different lots and tracts, unless they are
contiguous, or unless they are habitually and in good faith used as part
of the same homestead.
§ 8. Area embraced.] If within a town plat it must not exceed one
acre in extent, and if not within a town plat it must not embrace in
the aggregate more than one hundred and sixty acres.
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§ 9. Buildings embraced—defined.] It must not embrace more
than one dwelling house or any other buildings except such as are
properly appurtenant to the homestead as such, but a shop, store, or
other building situated thereon, and really used or occupied by the
owner in the prosecution of his own ordinary business, may be deemed
appurtenant to such homestead.
§ 10. Selection and marking.] The owner, or the husband or wife
may select the homestead, and cause it to be marked out, and platted
and recorded as provided in the next section. A failure in this respect
shall not leave the homestead liable, but the officer having the
execution against the property of such a defendant may cause the
homestead to be marked off, platted, and recorded, and may add the
expense thence arising to the amount embraced in his execution.
§ 11. How marked and described.]
The homestead shall be
marked off by fixed and visible monuments, unless the same shall
embrace the whole of a subdivision or lot, and in giving the description
thereof, when marked off' as aforesaid, the direction and distance of
the starting point from some corner of the dwelling house shalT be
stated. The description of the homestead, certified and acknowledged
by the owner, shall be recorded by the register of deeds of the proper
county in a book to be called the "homestead book," which shall be
provided with a proper index.
§ 12. Change of homestead—limitations.] The owner may from
time to time change the limits of the homestead by changing the
metes and bounds as well as the record of the description, or may
change it entirely; but such changes shall not prejudice conveyances
or liens made or created previously thereto; and no such change of the
entire homestead, made without the concurrence of the husband or wife,
shall effect his or her rights or those of the children.
§ 13. New homestead exempt.] The new homestead shall in all
cases be exempt to the same extent and in the same manner as the
old or former homestead was exempt.
§ 14. Disputed homestead.] When a disagreement takes place
between the owner and any person adversely interested, as to whether
any land or buildings are properly a part of the homestead, it shall be
competent for the district court, in any proper case, to determine
such question, and all questions relating thereto.
§ 15. Order of succession to.] Upon the death of either husband
or wife, the survivor may continue to possess and occupy the whole
homestead, until it is otherwise disposed of according to law;- and,
upon the death of both husband and wife, the children may continue
to possess and occupy the whole homestead until the youngest child
becomes of age.
§ 16. Descends free of debt.] Such homestead shall descend
according to the law of succession as provided by the civil code,
unless otherwise directed or disposed of by will, and shall be held
exempt from any antecedent debt of the parent, and, if it descend to
the issue of either husband or wife, it shall be held by such issue
exempt from debts of such husband or wife, except as in the following
section provided.
§ 17. If no survivor, liable for debt.]
And if there be no
husband or wife surviving, and no issue, the homestead shall be liable
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to be sold for the payment of any debts to which it might at that
time be subjected if it had never been held as a homestead.
§ 18. Limitation of devise.] Subject to the rights of the surviving
husband or wife, as declared by law, the homestead may be devised
like other real property of the testator.
§ 19. Family further defined.] Every family, whether consisting
of one or more persons, in actual occupancy of a homestead, as defined
in this chapter, shall be deemed and held to be a family within the
meaning of this chapter.

CHAPTER XXXIX.

" Compensation of Public Officers.
§ 1. The salaries and fees of the several officers hereinafter named
shall be as follows, to wit:
TERRITORIAL AUDITOR

§ 2. The salary of the territorial auditor shall be three hundred
dollars per annum, which shall be payable quarterly; and he shall
receive twenty-five dollars annually for office rent, fuel, and stationery.
territorial treasurer.
§ 3. The salary of the territorial treasurer shall be three hundred
dollars per annum, which shall be payable quarterly; and he shall
receive twenty-five dollars annually for office rent, fuel, and stationery.
clerks of the district courts.
§ 4. The clerks of the district courts shall be entitled to charge
and receive for their fees and services the emoluments prescribed by
Section 828 of the revised statutes of the United States so far as the
same is applicable to the business in the district courts of counties
and subdivisions, and for any item not embraced within said section
of the United States law. such compensation as may be allowed by the
rules of the court.
the district attorney.
§ 5. The salary of each district attorney shall be not to exceed
six hundred dollars per annum, which shall be payable quarterly from
the territorial treasury; and he shall receive in addition thereto the fol
lowing fees, to be audited and paid -like other claims against the
counties:
For each conviction on plea of guilty, five dollars.
For each jury trial in cases of misdemeanors, ten dollars.
For each jury trial in cases of felony, twenty dollars.
For each judgment for costs only, five dollars.
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For all lines and forfeitures actually collected by him, ten per cent,
upon all sums less than fifty dollars, and three per cent, upon all sums
above that amount.
§ 6. In all cases of conviction the fees contemplated in the preced
ing section; shall be taxed against the defendant, and, when col
lected, paid into the county treasury; Provided, That the section
giving a salary shall not apply to the county district attorneys.
REGISTER OF DEEDS.

§ 7. The register of deeds is entitled to charge and receive the fol
lowing fees:
For recording deed, mortgage, or other instrument, and indexing,
for the first four hundred words, seventy-five cents.
For each additional folio, ten cents.
Copy of record, for each ten words, one cent.
Certificate and seal, twenty-five cents.
M^ king certified abstract of title, for the first deed or transfer, one
dollar.
And for each additional deed or transfer, ten cents.
Entering satisfaction of mortgage or lien, twenty-five cents.
For recording each certificate of marriage, twenty-five cents.
For recording marks and brands, each, twenty-five cents.
For filing and indexing chattel mortgage, twenty-five cents.
COUNTY CLERK.

§ 8. For performing the duties of clerk of the county commission
ers, and attending to the business of the county, the county clerk
shall receive such salary per annum, to be paid by the county quarterly,
as the commissioners of the county shall allow, not exceeding in any
year the sum of six hundred dollars.
For each certificate and seal in other cases, twenty-five cents.
SHERIFF.

§ 9. The sheriff shall be entitled to charge and receive the follow
ing fees:
Serving capias with commitment or bail bond, and return, two
dollars.
For each search on search warrant, one dollar.
Arresting under search warrant, each defendant, one dollar.
Serving summons, order of attachment, order of replevin, writ of
injunction, scire facias, citation, or other mesne process, and return
thereof, sixty cents.
Each defendant, besides the first, fifty cents.
Copy of summons, order of attachment, twenty-five cents.
Copy of writ of injunction, scire facias, each ten words, one cent.
Serving subpoena for witness, each person, twenty-five cents.
Taking and filing replevin bond, or other indemnification, to be
furnished and approved by the sheriff, one dollar.
Traveling expenses, for each mile actually and necessarily traveled,
ten cents.
Making copy of any process, or bond, or paper, other than herein
provided, for every ten words, one cent.
Levying writ of execution and return thereof, one dollar.
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Levying writ of possession, with the aid of the county, three dollars
and fifty cents.
Levying writ of possession, without the aid of the county, two
dollars.
Summoning grand jury, including mileage, to be paid by the county,
eight dollars.
Summoning petit jury, including mileage, to be paid by the county,
sixteen dollars.
Summoning special jury, for each person empaneled, twenty-five
cents.
Serving notice of motion, or other notice or order of court, fifty
cents.
Executing writ of habeas corpus, and return, one dollar and twentyfive cents'.
Serving writ of restitution, and return, one dollar and twenty-five
cents.
Calling inquest to appraise any goods and chattels which he may be
required to have appraised, sixty cents; and to each appraiser, to be
taxed as costs, one dollar.
Advertisement of sale in newspaper, in addition to the printing,
sixty cents.
Advertising in writing for sale of personal property, one dollar.
Posting notices of sale of real property, one dollar.
Executing writ or order of partition, two dollars.
Making deed for lands sold on execution, or order of sale, two
dollars.
Committing prisoner to prison, or discharging therefrom, fifty cents.
Opening court and attending thereon, per day, to be paid by the
county, two dollars.
Commission on all money received and disbursed by him on execu
tion or order of sale, order of attachment, decree, or on sale of real or
personal property, shall be, for each dollar not exceeding four hundred
dollars, three cents.
For every dollar above four hundred dollars, and not exceeding one
thousand dollars, two cents.
For every dollar above one thousand dollars, one cent.
In all cases in the district court, when persons in whose favor the
execution or order of sale is issued, shall bid in the property sold on
execution or decree, the sheriff' or master making such sale, shall
receive five dollars as his per cent, on such sale, and no more.
For boarding prisoner, per day, not exceeding seventy-five cents, to
be determined by the board of county commissioners.
For distributing ballot boxes to the various precincts, two dollars
per day and mileage.
For executing death warrant, such fee as the board of county com
missioners shall deem reasonable and just, to be paid by the county.
In all cases where personal property shall be taken by the sheriff on
execution, or on an order of attachment, and applied in satisfaction of
the debt without sale, he shall be allowed the same percentage on the
appraised value of the same as in case of sale.
§ 10. The sheriffs of the several counties, for performing the duties
required by law to be performed by them in the probate or justices'
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court, shall receive the same fees as are allowed for similar service in
the district court, to be taxed against the proper party or parties by
the probate judge or justice.
CORONER.

§11. The coroner shall be entitled to charge and receive the follow
ing' fees:
For viewing a dead body, one dollar.
Summoning and qualifying an inquest, fifty cents.
Drawing and returning inquisition, for each ten words, one cent.
For physician making post mortem examination of dead body, not
to exceed in any case ten dollars.
To be paid of any goods, chattels, lands, and tenements of the
slayer, in case of murder or manslaughter, if he hath any, otherwise
by the county, with mileage for distance actually traveled to and from
the place of viewing the dead body.
For all other services rendered, the same fees as are allowed the
sheriff, and mileage.
MASTER IN CHANCERY.

§ 12. A master in chancery shall be entitled to charge and receive
the following fees:
For copying any paper or instrument of writing, taking testimony,
for every ten words, one cent.
Swearing each witness, ten cents.
Making report of facts or conclusions of law, or upon exceptions,
for every ten words, one cent.
And such additional fee as the court shall allow, not exceeding in
any one cause, the sum of ten dollars.
Certificate and seal, twenty-five cents.
Taking affidavit, twenty-five cents.
For all services pertaining to the sale of real estate the same fees as
are allowed by law to the sheriff in like cases.
FEES IN PROBATE COURT.

§ 13. The judge of the probate court shall be entitled to charge
and receive the following fees:
Filing petition for appointment of administrator, executor, and
guardian, or for the revocation of the same, fifty cents.
Granting letters testamentary, or of administration when not con
tested, seventy-five cents, and when contested or opposed, one dollar
and fifty cents, and for order revoking the same, fifty cents.
Hearing any complaint, or an application for the appointment of a
guardian, fifty cents.
Appointing a guardian, fifty cents; and when one guardian sh 11
be appointee! for more than one person at the same time, twenty-five
cents for each person after the first, for whom such guardian shall be
appointed.
Judgment or order for probate of will, when not contested, seventyfive cents; when contested, one dollar and fifty cents.
For reducing to writing the testimony of witness, in cases required
by law, ten cents for every one hundred words.
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Certificate of probate attached to will, twenty-five cents.
Recording will and certificate of probate, ten cents for every one
hundred words.
For issuing warrant of arrest, or to compel attendance, fifty cents.
For every commitment to jail of any person, fifty cents.
Recording letters testamentary, and of administration, and bond, in
each case, one dollar.
Judgment or order for settling an estate, fifty cents.
Order for distribution, fifty cents.
Order of sale of personal or real estate, fifty cents.
Examining and allowing an inventory, fifteen cents for each folio.
Administering an oath to an executor, administrator, or other person,
in cases provided for by law, ten cents.
Examining and passing upon accounts of executors, administrators,
guardians, and other persons, for the first folio, twenty-five cents, and
for each additional folio, ten cents.
For each citation, summons, or other process, twenty-five cents.
Issuing a commission to examine and pass upon claims against an
estate, or to partition property, fifty cents.
Appointment of appraisers of the property of an estate, fifty cents.
Approving and filing a bond given on an appeal, twenty-five cents.
Approving bonds of administrators, executors, or others, twenty-five
cents.
Order for an allowance to a family, widow, or minor children, twen
ty-five cents.
Order for sale of personal estate, or for publication of any notice, or
any other ordinary order in proceedings before him, where no other
provision is expressly made, twenty-five cents.
Making and entering order confirming sale, fifty cents.
For issuing order to show cause, twenty-five cents.
Filing petition for sale of property, and hearing same, fifty cents.
Each order for sale of real estate to pay debts of an estate, fifty cents.
Extending time for settling on an estate, on examining and allowing
claims against an estate, twenty-five cents.
Granting reference of accounts of executors, or administrators, or
allowing report thereon, fifty cents.
For a bond of executors, administrators, or guardians, on an appeal,
twenty-five cents.
Disallowing application for letters of administration, or probate of a
will, to be paid by the party applying, fifty cents.
Proportioning an insolvent estate among the creditors, seventy-five
cents.
Entering the account of an executor, administrator, or guardian, ten
cents for each folio.
Entering each oath of an executor or administrator, ten cents.
Searching the records or files in his office, for each year, twenty-five
cents.
Every judgment, decree, or order in nature of judgment, not other
wise provided, fifty cents.
Recording any matter required to be recorded, not otherwise herein
provided for, ten cents for each folio; and when any will or other
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matter is recorded in any other than the English language, for each
folio, twenty cents.
For a translation of any will from any other language, for each
folio, twenty-five cents.
Copies and exemplifications of the probate of any will, of letters
testamentary, or of administration, or of any other proceeding or
order had or made before him, or any other papers filed or recorded in
his office, transmitted on appeal, or furnished on the request of any
person, for each folio, ten cents.
§ 1^. The amount of fees charged in any case not contested shall
in no case exceed fifteen dollars, unless the same be audited and certi
fied to be just by the judge of the district court.
COUNTY TREASURER.

§ 15. Each county treasurer shall receive for his services the follow
ing fees:
•
On all money collected by him for each fiscal year, four per cent.
On all sums collected, percentage shall be allowed but once, and in
computing the amount collected for the purpose of charging percent
age, all sums, from whatever source derived, shall be included together,
except the school fund.
For going to the office of the territorial treasurer to settle with that
officer and returning therefrom, a traveling fee of ten cents per mile,
to be paid out of the territorial treasury.
For advertising and selling lands for delinquent tax, an additional
fee of five per cent., to be paid only so far as the lands are actually
sold, and out of the fund received therefor, and to be collected in each
case when the lands are sold, and from the purchaser; but for all
other cases and services the treasurer shall be paid in the same pro
rata from the respective funds collected by him, whether the same be
in money, territorial, or county warrants.
On school moneys by him collected he shall receive a commission of
but two per cent.
For each and every levy he or his deputy shall make on personal
property, for the satisfaction, of a tax or taxes, he shall receive a
fee of one dollar and five cents for every mile actually traveled by
him, to be collected out of the property levied on by him, and for the
sale of personal property so levied on by him, he shall receive a fee of
one dollar, to be collected out of the property so levied on by him.
§ 16. In all cases, where persons reside outside of the territory,
apply to the treasurer by letter to pay taxes, the treasurer is author
ized to charge a fee of twenty-five cents for each tax receipt by him
sent to such person.
NOTARIES PUBLIC.

§ 17. Notaries public are entitled to charge and receive the follow
ing fees:
For each protest, one dollar and fifty cents.
For recording the same, fifty cents.
For taking affidavit and seal twenty-five cents.
For administering oath or affirmation, ten cents.
For taking deposition, each ten words, one and a*half cents.
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For each certificate and seal, twenty-five cents.
For taking proof of acknowledgment, twenty-five cents.
JUSTICES OF THE PEACE.

§ 18. Justices of the peace shall be entitled to charge and receive
the following fees:
Docketing, each cause, twenty-five cents.
Taking affidavit, twenty-five cents.
Filing petition, bill of particulars, or other paper necessary in a
cause, ten cents.
Issuing summons, capias, subpoena, order of arrest, or veny-e for
jury, fifty cents.
Issuing execution, order of sale, order of attachment, order of
replevin, and entering return therein, fifty cents.
Issuing writ of restitution, and entering return therein, one dollar.
Administering oath or affirmation to witness, ten cents.
_» Entering judgment in any cause, fifty cents.
Taking acknowledgment of deed or other instrument, twenty-five
cents.
Swearing jury, twenty-five cents.
Copy of appeal, certiorari, or copy of pleadings, or other papers for
any purpose, for each ten words, one cent.
Taking depositions, for each ten words, one cent.
Certificate, twenty-five cents.
Issuing warrant or mittimus, fifty cents.
Taking information or complaint, fifty cents.
Discharge to jailer, twenty-five cents.
Dismissal, discontinuance or satisfaction, twenty-five cents.
Written notice to party or parties, ten cents.
Filing notice and opening judgment for rehearing, fifty cents.
Each adjournment, fifty cents.
Performing marriage ceremony, three dollars.
Each day's attendance upon trial of a cause, after the first day, two
dollars.
Taking and approving bail bond, twenty-five cents.
Entering voluntary appearance of defendant, twenty-five cents.
Issuing attachment, fifty cents.
Entering motion or rule, ten cents.
Rule of reference to arbitrators, fifty cents.
Entering award of arbitrators, twenty-five cents.
Commission on money collected on judgment, without execution,
shall be one per cent, on the amount.
CONSTABLES.

§ 19. Constables shall be allowed the same fees as are allowed to
sheriffs for like services.
JURORS.

§ 20. For each day's attendance at any district court, as grand,
petit, or special juror, to be paid by the county, two dollars.
Traveling expenses for each mile actually traveled, the mileage to
be circular and paid by the county, five cents.
For juror in justice's court, each case, one dollar.
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COUNTY SURVEYORS.

§21. Three dollars per day when actually employed, and mileage.
For each lot laid out and platted, in any city or town, twenty-five
cents.
For each copy of plat and certificate, fifty cents.
Recording each survey, twenty-five cents.
For each mile actually and necessarily traveled in going to work,
ten cents each way.
For establishing each corner, twenty-five cents.
For ascertaining the location of a city or town lot in an old survey,
and measuring and marking the same, two dollars.
For surveying county roads, per day, three dollars.
Expenses of necessary assistance shall, in addition, be paid by the
party or parties requiring the work to be done.
PRINTERS.

§ 22. For printing and publishing legal advertisements in news
papers, as follows:
Each square of one hundred words for the first insertion, seventyfive cents.
Each subsequent insertion, for each square of one hundred words,
fifty cents.
In legal advertisements, each one hundred words, or fractional part
thereof over twenty-five words, shall be deemed a square.
For publishing descriptions of delinquent lands, as provided in the
revenue law.
ASSESSOR.

§ 23. Each assessor, or his deputy, shall receive for his services, for
each and every day actually engaged, the sum of three dollars.
COUNTY COMMISSIONERS.

§ 24. County commissioners shall each be allowed, for the time they
shall be necessarily employed in the duties of their office, the sum of
three dollars per day. and five cents per mile for the distance actually
traveled in attending the meetings of the board, and when engaged in
other official duties, to be paid out of the general county fund.
WITNESSES.

§ 25. For each day's attendance before the district court, or before
any other court, board, or tribunal, in all civil and criminal cases, one
dollar; and for each mile actually traveled one way, ten cents; Pro
vided, That in all criminal cases, witness fees shall be paid out of the
treasury of the proper county.
TAXATION OP JURY FEES.

§ 26. There shall be paid by the party against whom a verdict is
rendered in the district court, a jury fee of five dollars, to be taxed in
the bill of costs; and, when collected, to be paid into the county
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treasury; and for each trial by the court, a fee of one dollar, to be
taxed, collected, and paid in a like manner, for the use of the county.
§ 27. In each criminal case tried by a jury, upon a conviction of the
defendant or defendants, there shall be taxed, in the bill of costs, a fee
of six dollars as a jury fee, and judgment therefor shall be rendered
against such defendant or defendants, which sum, when collected, shall
be paid into the county treasury for the use .of the county.
FEES IN MATTERS OF ESTRAYS.

§ 28, The following fees are allowed in cases of estrays:
To justices of the peace for issuing any warrant of appraisement,
fifty cents.
For filing and entering in docket the sworn report of appraisers,
fifty cents.
Taking and entering the affidavit of the taking up of any estray,
fifty cents.
For posting notices of estray, and certifying copy of the sworn
reports of the appraisers to the register of deeds, fifty cents.
Posting notices and selling an estray, two dollars.
Advertising estray, if published in a newspaper, three dollars.
To each appraiser, twenty-five cents.
To register of deeds, for entering certified copy of sworn report of
appraisers, twenty-five cents, and for each inspection of the estray
registry, ten cents.
MISCELLANEOUS PROVISIONS.

§ 29. Interpreters or translators may be allowed such compensation
for their services as the court shall certify to be reasonable and just, to
be taxed and collected as other costs, but the same shall not exceed
two dollars per day.
§ 30. Officers authorized by law to take and certify acknowledg
ments of deeds, and other instruments, are entitled to charge and
receive twenty-five cents each therefor, and for administering oaths
and certifying the same, ten cents.
§ 31. In all actions, motions, and proceedings in the supreme, dis
trict, probate, or justices' courts, the costs of the parties shall be taxed
and entered on record separately.
§ 32. The clerk of the supreme court and of each district court,
the register in chancery, probate judge, sheriff, justice of the peace,
constable, or register of deeds, may in all cases require the party for
whom any service is to be rendered, to pay the fees in advance of the
rendition of such service, or give security for the same, to be approved
by the officer.
§ 38. All officers whose fees are by this chapter determined, are
hereby required to make fair tables of their respective fees, and keep
the same in their respective offices in some conspicuous place, for the
inspection of all persons who shall have business in said office; and if
any such officer shall neglect to keep a table of fees of his office, as
aforesaid, such officer shall, for such neglect so to keep a table of fees
of his office, forfeit and pay the sum of five dollars, to be recovered by
action at law, before any justice of the peace, for the use of the county
in which the offense shall have been committed.
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§ 34. It shall be the duty of the, district court, at each term of
court, to appoint a competent number of bailiffs to wait on /the grand
jury and court, during the term, who shall be allowed for their services
two dollars per day, to be paid by the county.
§ 35. Every officer, whose salary is in the nature of a per diem,
shall, before drawing any money on account of such salary, subscribe
an oath or affirmation in form following:
I, A. B.. do solemnly swear, or affirm, that I have been
engaged in the duties of my office as (insert title of office.)

days necessarily and diligently
[Officer's name.]

Any disbursing officer of this territory who shall pay any portion of
the salary of any officer aforesaid, before such oath or affirmation is
taken and subscribed, shall forfeit to this territory the sum of fifty
dollars, which forfeiture may be sued for by any tax-payer.
Approved, February 17, 1877.
FEES OF CHAPLAINS.
CHAPTER Xi.1V, Laws of 1874-5. Ad act to Establish the Fees of Chaplaios

§ 1. Be it enacted by the Legislative Assembly of the Territory of
Dakota, That the fees for chaplains elected by the council and house of
representatives, shall be two dollars ($2.00) per day for services ren
dered during the session of the legislative assembly. Said fees shall
be paid out of any moneys in the territorial treasury not otherwise
appropriated.
§ 2. This act shall take effect and be in force from and after its
passage and approval.
Approved, December 30, 1874.

CHAPTER XL.

Public Education.
§ 1. Governor appoints superintendent.] There shall at each
biennial session of the legislative assembly be nominated by the gov
ernor, and by and with the consent of the council, be appointed a
superintendent of public instruction, who shall hold his office for two
years, or until his successor is appointed and qualified; Provided,
That when any vacancy occurs in said office by death, resignation, or
otherwise, the governor shall appoint some suitable person to perform
the duties of the office for the remainder of the unexph*ed term.
§ 2. Oath and bond.] The superintendent of public instruction
shall, before entering upon the discharge of the duties of his office,
take and subscribe to an oath to support the constitution of the
United States and the organic act of this territory, and to faithfully
discharge the duties of his office, which oath shall be filed with the
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secretary of the territory; and shall execute a bond in the penal sum
of one thousand dollars, with two sureties, to be approved by the gov
ernor, conditioned on the faithful performance of his duties and
integrity in his accounts; which bond shall be filed with the secretary
of the territory.
§ 3. Various duties of superintendent.] It shall be the duty of
the superintendent of public instruction to keep a record of his official
acts, and to exert himself constantly and faithfully to promote the
interests of education in the territory. And to this end he shall visit
schools, confer with county superintendents, and hold institutes in
company with them, and furnish them blank forms for collecting
statistics of the various schools in the territory. He shall prepare and
present to the governor, before the fifteenth day of December in each
year, a report of his official acts for the preceding year, with a full
statement of the condition of the common schools in the territory,
and the expenditure of the public school money, and shall make such
suggestions for the improvement and support of common schools as
he shall deem proper.
§ 4. Certificates to teachers.] The superintendent of public
instruction shall also have power to grant certificates of qualification
to teachers of proper learning and ability, to teach in any public
school in the territory, which certificate shall be a professional
certificate; and to regulate the grade of county certificates; which
shall be first, second, and third grade certificates, and the super
intendent of public instruction may, at his discretion, appoint and
authorize a deputy to perform the duties of the office.
§ 5. Superintendent's compensation.] The compensation of the
superintendent of public instruction for his services, shall be the sum
of six hundred dollars per annum, and necessary mileage, not to
exceed two hundred dollars per annum, and the expense of procuring
blanks, postage, stationery, and such bpoks as are necessary for the use
of his office, and publication of his annual report; all of which allow
ance shall be paid by the territorial treasurer on the certificate of the
territorial auditor, and said auditor shall grant such certificate on the
account of said superintendent of public instruction, sworn to by him.
§ 6. School books, libraries, reports.] The superintendent of
public instruction shall discourage the use of sectarian books and
sectarian instruction in the schools, to advise in the selection of books
for the school district libraries, and to open such correspondence abroad
as may enable him to obtain, so far as practicable, information rela
tive to the system of common schools and their improvements in
other states and countries. He shall examine and determine all
appeals duly made to him from the decision of any county superin
tendent in forming or altering any school district, or concerning any
other matter under the school law of this territory, and his decision
shall be final. He shall prepare for the use of common school officers,
suitable forms for making reports and conducting all necessary pro
ceedings, and he shall cause the laws relating to common schools, with
the rules, regulations and forms aforesaid, and such instructions as he
shall deem necessary to be printed, together with a suitable index, in
pamphlet form, at the expense of the territory. He shall prepare a
sufficient number of his annual report to be distributed as follows:
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One copy to each member of the legislature; one copy to each county
superintendent of schools; one copy to each district officer, and to such
other of the county and territorial officers as may be by him deemed
proper, not to exceed fifteen hundred copies in one year. The super
intendent of public instruction, with the county superintendent and
district school officers, may decide what text books shall be used in the
schools; Provided, however, That after the adoption of a series of text
books by the officers of any school district, ana county superintendent,
with the approval of the superintendent of public instruction, the
same cannot be changed for the space of three years.
§ 7. Territorial institute.] The territorial superintendent of
public instruction, with the several county superintendents, shall hold
annually, at some convenient place, a territorial teachers' institute for
the instruction and advancement of teachers; said institute not to
continue less than four days and not to exceed ten days, which institute
shall be free to all teachers and those preparing to teach in this
territory.
§ 8. County superintendent.] The several counties of this terri
tory shall at the same time, and in the same manner as other county
officers are elected, elect a suitable person to be superintendent of
public schools within such county, who shall hold his office for two
years from the first of January next succeeding his election, unless he
shall be elected to fill a vacancy, in which case he may immediately
qualify into office, and shall hold his office until his successor is elected
and qualified, and who shall receive three dollars for each day spent in
the discharge of his official duties, and he shall be allowed a reason
able amount for necessary stationery; and every superintendent of
schools shall make out in detail his account for official services, stating
date and time spent, as well as the kind of service rendered, and make
oath or affirmation to the correctness of the same before any officers
authorized by law to administer an oath in the county in which he
resides, which oath or affirmation shall be certified by the officer before
such superintendent's account shall be presented to the county com
missioners for allowance, who shall audit and allow the account, and
the same shall be paid out of the county fund the same as other county
officers, upon the order of the county commissioners; Provided, however,
That no order shall be drawn to any superintendent until he shall have
filed with the county clerk the receipt of the superintendent of public
instruction for the statistical returns of the preceding school year, in
pursuance of the requirements of section twenty of this act.
§ 9. County superintendent—how qualify.] The county super
intendent of public schools shall have charge of the common school
interests of the county. He shall, before he enters upon the discharge
of the duties of his office, take and subscribe an oath or affirmation to
support the constitution of the United States, and the act organizing
this territory, and faithfully to discharge the duties of his office, which
oath or affirmation shall be filed in the county clerk's office. He shall
also execute a bond, with approved security, payable to the board of
county commissioners, for the use of common schools in said county,
in the penal sum of five hundred dollars; said bond must be approved
by the county commissioners, and filed in the county clerk's office.
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§ 10. Districting the county.] That it shall be the duty of the
county superintendent of schools, in addition to other duties required
of him, to divide his county into school districts, subdivide and
rearrange the boundaries of the same, when petitioned by a majority
of the citizens residing in the district or districts to be affected by said
change, and to furnish the county commissioners of such county with
a written description of the boundaries of each district, which
description must be filed in the register of deed's office, before such
district shall be entitled to proceed with its organization by the elec
tion of school district officers; and it shall be his duty to keep on file
in his office all petitions and remonstrances, which shall show the date
of reception and the action had thereon; and it shall be his further
duty, on the division of or change of district boundaries, to notify the
clerk of the districts interested, of the change made. Whenever it
shall be deemed necessary tojform a district from parts of two or more
counties, it shall be the duty of the county superintendent of each
county in which any part of the proposed joint district shall be situated,
to unite in laying out such joint district; and each county superin
tendent assisting, shall file a description of said joint district in the
county clerk's office of his county.
§ 11. Treasurer's money statement.] It shall be the duty of the
county treasurer, on the first Monday in January and July in each
year, to furnish the county superintendent of public schools with a
statement of the amount of money in the county treasury, belonging
to the school fund, and he shall pay the same, upon the order of said
superintendent, to the district treasurers.
§ 12. Apportionment of money—limitation.] It shall be the duty
of the county superintendent of public schools, on the second Monday
of January and July in each year, or as soon thereafter as he shall
receive the statement of the county treasurer provided for in section
11, to apportion such amount to the several districts or parts of dis
tricts within the county, in proportion to the number of children
residing in each, over the age of five and under twenty-one years of
a«e, as the same shall appear from the last annual reports of the clerks
of the respective districts, and shall immediately notify, by mail or
otherwise, the district treasurer.of each district, the amount of money
due to his district, and he shall draw his order on the county treasurer
in favor of the several district treasurers for the amount apportioned
for each district; Provided, No district shall be entitled to receive any
portion of the common school fund which shall not have held a school
meeting at the time appointed by law for holding annual school meet
ings in this territory, or within thirty days thereafter, and made out
and forwarded to the county superintendent of public instruction,
their annual report within forty days of the time fixed by law for
holding annual school meetings in this territory, and which shall not
have had three months school during the previous year, except new
districts, which shall receive one year's apportionment without com
plying with this provision.
§ 13. School visitation—advice—accounts.] It shall be the duty
of the superintendent to visit such common schools within their re
spective counties as shall be organized, according to law, at least once
in each year, or oftener if they shall deem it necessary. At such visi
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tation, the superintendent shall examine into the state and condition
of such schools, as respects the progress in learning, and the order and
government of schools; and they may give advice to the teacher of
such schools, as to the government thereof, and the course of study
to be pursued therein, and shall adopt all requisite measures for the
inspection, examination, and regulation of the schools, and for the
improvement of the schools in learning. Every superintendent of
public schools shall also make out his account fpr official services in
the manner hereinbefore required, and deliver a copy of the same to
the county commissioners of the county in which such superintendent
was elected or appointed, on or before the first day of the annual
session in January in each year, and the same shall be filed in the office
of the register of deeds.
§ 14. District reports—appeals.] He shall see that the several
reports of the clerks of the several school districts are made correctly
and in due time, and shall hear and determine all appeals from the
decision of district boards.
§ 15. Public examination ,op teachers—certificates—pee.] He
shall hold public examination of all persons offering themselves as
teachers of common schools at the county seat of his county, on
the last Tuesday of April and October of each year, notice of which
shall be given publicly as possible, at which time he shall grant cer
tificates for not less than three months, or more than one year, to
such persons as he shall find qualified as to moral character, learning,
and ability, and any person receiving such certificate shall be deemed
a qualified teacher within the meaning of this act. Persons applying
to the county superintendent for a certificate at any other time than
at the public examination, shall pay to the said superintendent the
sum of one dollar for his services.
§16. New district—meeting—joint district.] Whenever a school
district shall be formed in any county, the county superintendent of
schools of such county shall, within fifteen days thereafter, prepare
a notice of the formation of such district, describing its bounda
ries and stating the number thereof, and appointing a time and
place for the district meeting. He shall cause the notice thus prepared
to be posted in at least five public places in the district, at least .
ten days before the time appointed for such meeting; and when a
joint district is formed from portions of two or more counties, the
county superintendents of each county from which any portion of the
new district is taken, shall unite in giving the customary notices, and
the new district shall be numbered by the superintendent of the
county having the highest number of districts. Any citizen aggrieved
by the action of the county superintendent of schools in the formation
of the school district in which he resides, shall have the right to
appeal from his decision to the board of county commissioners, if
such appeal be taken within sixty days from the time of the for
mation or change of said school district.
§ 17. Records to be delivered.] The county superinteiident of
public schools shall perform all other duties of said office that now are or
may hereafter be prescribed by law, and he shall deliver to his succes
sor, within ten days after the expiration of his term of office, all
the books appertaining to his office.
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§ 18. Vacancy filled.] If a vacancy occur in the office of county
superintendent of public schools by death, resignation, or otherwise,
notice thereof shall be given by the register of deeds to the county
commissioners, who shall, as soon as practicable, appoint some suitable
person to fill the vacancy, and the person receiving such appointment,
shall, before entering upon the discharge of the duties of his office,
file his oath or affirmation in the county clerks' office, as hereinbefore
provided, and shall discharge all the duties of the office of county
superintendent of public schools until a successor is elected and
qualified. He shall give a like bond to that required by this act to
be given by the county superintendent of schools.
§ 19. Report to territorial superintendent.] The county superin
tendent shall make full and complete annual returns to the superintend
ent of public instruction, between the first and tenth days of November
of each year, of the number of children between the ages of five and
twenty-one in the school district within their respective counties; also
the number of qualified teachers employed; the length of time each
district school has been taught during the year; the kind of text books
used; and the amounts expended; the amounts raised in each county
and district by taxation or otherwise for educational interests; and any
other items that may be of service to the superintendent of public
instruction in preparing his annual report. The district clerk shall
report to the county superintendent the name of the school district
officers, with their postoffice address.
SCHOOL DISTRICT MEETINGS.

§ 20. Powers of meeting.] The inhabitants qualified to vote at a
school district meeting, lawfully assembled, shall have power:
1. To appoint a chairman to preside at said meeting in the absence
of the director.
2. To adjourn from time to time; Provided, however, That no
annual meeting shall be adjourned for more than thirty days.
3. To choose a director, clerk, and treasurer, who shall possess the
qualifications of voters as prescribed in the next section of this act, at
•the first and each annual meeting thereafter.
4. To designate by vote a site for a district school house.
5. To vote a tax annually not exceeding two per cent, on the tax
able property in the district, as the meeting shall deem sufficient to
purchase or lease a site, and to build, hire, or purchase a school house,
and to keep the same in repair.
6. To vote a district tax annually, not exceeding two per cent, on
the taxable property of the district, for pay of teachers' wages in the
district, and necessary fuel and other school expenses.
7. To authorize and direct the sale of any school house site or
property belonging to the district when the same shall no longer be
needful for the district.
8. To vote such a tax as may be necessary to furnish the school
house with blackboards, outline maps, stoves, furniture, and apparatus
necessary for illustrating the principles of science, or to discharge any
debts or liabilities of the district, lawfully incurred; Provided, That
said tax shall not exceed one per cent, in any year, and may be applied
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to any other purpose by a vote of the district at any regularly called
meeting.
9. To give such direction, and make such provision, as may be
deemed necessary in relation to the prosecution or defense of any suit
or proceeding in which the district may be a party.
10. To alter or repeal their proceedings from time to time, as occa
sion may require, and to do any other business contemplated in this
act.
11. To vote a tax not exceeding twenty-five dollars ($25.00) in any
one year, to procure a district library consisting of such books as they
may direct any person to procure.
§ 21. ' What persons may vote.] The following persons shall be
entitled to vote at any district meeting: All persons possessing the
qualifications of electors as defined by the laws of the territory, and
who shall be actual residents of the district at the time of offering to
vote at such election.
§ 22. Proceedings if challenged.] If any person offering to vote
at a school district meeting be challenged as unqualified, by any legal
voter, the chairman presiding shall declare to the person challenged
the qualifications of a voter, and if such challenge be not withdrawn,
the chairman, who is hereby authorized, shall tender to the person
offering to vote the following oath or affirmation:
You do solemnly swear, or affirm, that you are an actual resident of this district, and that
you are qualified by law to vote at this meeting.

Any person taking such oath or affirmation, shall be entitled to vote
on all questions voted upon at such meeting.
ORGANIZATION OF DISTRICTS.

§ 23. When deemed organizedJ Every school district shall be
deemed duly organized when the officers constituting the district board
shall be elected and qualified. Every person duly elected to the office
of director, clerk, or treasurer of any school district, who shall refuse
or neglect, without sufficient cause, to accept of such office and serve
therein, or who, having entered upon the duties of his office, shall
neglect or refuse to perform any duty required of him by the provis
ions of this act, shall forfeit the sum of ten dollars to the school
district fund.
§ 24. What officers elected—terms.] The officers of each school
district shall be director, clerk, and treasurer, who shall be qualified
voters of the district, one of whom shall be elected at each annual
school meeting, to serve for three years, and until his successor is
elected and qualified; Provided, That at the next annual school meet
ing after the passage of this act, and at meetings called to organize
new districts, the director shall be elected to serve for one year, the
clerk for two years, and the treasurer for three years.
§ 25. School district body corporate.] Every school district
organized in pursuance of this act shall be a body corporate, and shall
possess the usual powers of corporation for public purposes, by the name
and style of school district No
(such number as may be designated
by the county superintendent),
county (the name of the county
in which the district is situated), Territory of Dakota, and in that name
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may sue and be sued, and capable of contracting and being contracted
with, and hold such real and personal estate as it may come in posses
sion of by will or otherwise, or is authorized to be purchased oy the
provisions of this act.
§ 26. Time for annual school meeting — special meeting.] An
annual school meeting for each district shall be held at the school
house or at the place usually occupied for school purposes, or at some
central place in the district, on the first Tuesday in April, at such
hour as the district board may direct. Annual school meetings shall
be called by the district clerk ten days previous to the time of such
meeting, who shall post three notices of the time and place of hold
ing such meeting. But if the district clerk shall neglect or refuse to
notify the annual school meeting, a special meeting may be called as
provided in section twenty-seven, at which time it shall be lawful to
elect school district officers and transact any other business usually
done at the annual school meetings. Special school meetings may
be held at any time by the order of a majority of the district board,
for which ten days' notice shall be given by the district clerk, said
notice stating the business to be acted upon by said meeting. Special
school meetings may also be held at the call of any five legal voters
of the district, who shall subscribe and post three notices in public
places in the district ten days previous to the call of the meeting,
said notices to specify the business to be acted upon by said school
meeting.
§ 27. . If annual meeting passed.] Whenever the time for holding
the annual meeting in any district shall pass without such meeting
being held, the clerk, or in his absence, any member of the district
board, within twenty days after the time for holding said annual meet
ing shall have passed, may give notice of a special meeting by putting
up written notices thereof in three public places within the district, at
least ten days previous to the time of meeting. But if said meeting
shall not.be notified within thirty days aforesaid, the county superin
tendent may give notice of such meeting in the manner provided for
forming new districts, and the officers chosen at such special meeting
shall hold their respective offices until the next annual meeting, and
until their successors are elected and qualified.
§ 28. Powers of voters at district meeting.] The qualified voters
at each annual meeting, or at any special meeting duly called, may
determine the length of time a school shall be taught in their district
for the ensuing year, and whether the school money to which the dis
trict may be entitled shall be applied to the support of the summer or
winter term of school, or a certain portion to each; but if such matters
shall not be determined at the annual or special meeting, it shall be
the duty of the district board to determine the same.
§ 29. Duties of the director.] The director of each district shall
preside at the district meetings, and shall sign orders drawn by the clerk,
authorized by the district meeting, or by the district board, upon the
treasurer of the district, for moneys collected or received by him to be
disbursed therein. He shall appear for and in behalf of the district in
all suits brought by or against the district, unless other direction shall
be given by the voters of such district at a district meeting.
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DISTRICT CLERK.

§ 30. Duties of the cleek.J The clerk of each district shall record
the proceedings of his district in a book provided by the district for
that purpose, and enter therein copies of all the reports made by him
to the county superintendent, and he shall keep and preserve all
records, books, and papers belonging to his office, and deliver the same
to his successor in office.
§ 31. When clerk appointed pro tem.| The said clerk shall be
clerk of all district meetings; but if said clerk shall not be present, or
being present, shall refuse to act at such district meeting, the voters
present may appoint a clerk for such meeting, who shall certify the
proceedings thereof, and the same shall be recorded by the clerk of the
district.
§ 32. Clerk to post notices of meetings.] It shall be the duty of the
clerk to give at least ten days' notice previous to any annual or special
district meeting, by posting up notices thereof at three or more public
places, in the district, one of which notices shall be affixed to the outer
door of the school house, if there be one in the district: and said clerk
shall give the like notice of every adjourned meeting, when such meet
ing shall have adjourned for a longer period than one month. Every
notice for a special district meeting shall specify the object for which
such meeting is called.
§ 33. Clerk's orders on treasurer.] The clerk of the district shall
draw orders on the treasurer of the district for moneys in the hands of
such treasurer, which have been appropriated to or raised by the
district, to be applied to the payment of teachers' wages, and apply
such money to the payment of teachers' wages, as shall have been
employed by the board, and the clerk shall draw orders on the said
treasurer for moneys in the hands of such treasurer to be disbursed for
any other purpose ordered by a district meeting, or by a district board,
agreeable to the provisions of this act.
§ 34. Clerk to notify county clerk of tax.] It shall be the duty
of the district clerk on or before the first day of May in each year, to
notify the county clerk of the amount of tax, if any, voted at the last
annual meeting, and of any tax levied by the district board to pay
judgment, of which notice has not been previously given, which notice
shall be substantially in the following form:
District clerk's office, school district No.

of

county, Dakota Territory.
188..

To the county clerk of
county, Dakota Territory :
I hereby notify you that at a district meeting of district No
held on the
of
188 . ■ at
the district voted the following tax : .
For school house fund
mills.
For teacher's fund
mills.
For contingent fund
mills.

day

Total
mills.
Ou the dollar of valuation of real and personal properly for school purposes for the coining
year, and you are hereby ordered to enter such tax on the county tax list for collection on the
property in this district.

§ 35. Report of district clerk—contents.) The clerk of each dis
trict shall, on or before the first day of April in each year, make out
and transmit a report in writing to the county superintendent of
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public schools for each county in which part of his district may lie,
showing,
1. The number of children, male and female, designating each sepa
rately, residing in the district or parts of districts on the last day of
March previous to the date of such report, over the age of five and
under twenty-one years.
2. The number and sex of children attending school during the year, '
and branches studied.
3. The length of time a school has been taught in the district by a
qualified teacher, the name of the teacher, the length of time, and the
wages paid.
4. The amount of money raised by the district, and the purpose for
which it was levied; also the amount received from the apportionment
of county fund, and the manner in which the same has been applied.
5. The amount of taxes levied, and now in the hands of the county
treasurer for collection; also the amount of outstanding or unpaid
orders on each fund, if any.
6. The kind of text books used in the school, and such other facts
and statistics in regard to the district schools as the county superin
tendent may require.
7. The names of school district officers, and the time their term of
office expires.
§ 36. Clerk to keep reports.] It shall be his duty to keep a cor
rect copy of all reports made, and turn them over to his successor;
also of all orders drawn on the treasurer, and record the treasurer's
reports in his records of proceedings.
DISTRICT TREASURER.

§ 37. Bond of treasurer.] The treasurer shall execute to the dis
trict a bond in double the amount of money, as near as can be ascer
tained, to come into his hands as treasurer of the district in any one
year, with sufficient securities, to be approved by the director and
clerk (who may at any time require new or additional bond, and shall
require new bonds whenever the amount of money to come into his
hands shall be equal to the amount of bond, or upon the failure, death,
or removal from the county of any bondsman, or other sufficient
reason), conditioned upon the faithful discharge of the duties of said
office. Such bond shall be filed with the district clerk, and in case of
the breach of any condition thereof the director shall cause a suit to
be commenced thereon in the name of the district, and the money
collected shall be applied by such director to the use of the district as
the same should have been applied by the treasurer; and if such
director shall neglect or refuse to prosecute, then any householder of
the district may cause such prosecution to be instituted ; and the neces
sary expenses thereof, in any case arising under this section, unless
otherwise ordered by the court, shall be paid out of the contingent
fund.
§ 38. Breach of bond.] If the treasurer shall fail to give bonds as
required in this act, or from sickness, or from any other cause shall be
unable to attend to his duties, said office shall be deemed vacant.
§ 39. County treasurer to pay over school fund.] The treasurer
of each district shall apply for, and the county treasurer shall pay
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over to the district treasurers all of the school moneys collected for
his district upon the order of the director and clerk of the district, on
hand the first Monday in October, January, April and July of each year;
and of the county school fund upon the order of the county superin
tendent; and the district treasurer shall pay over, on the order of the
clerk, signed by the director of such district, out of the moneys in his
hands belonging to the funds drawn upon.
§ 40. When district treasurer refuses to pay.] If any district
treasurer shall refuse or neglect to pay over any money in the hands
of such treasurer belonging to the district, it shall be the duty of his
successor in office to prosecute, without delay, the official bond of
such treasurer for the recovery of such money.
§ 41. In case of loss.] If, by neglect of any treasurer, any school
money shall be lost to any school district which has been received
from the county treasurer, said treasurer shall forfeit to such district
the full amount of money so lost.
§ 42. Statement of district treasurer.] The treasurer shall pre
sent to the district at each annual meeting, a report in writing con
taining a statement of all moneys received by him from the county
treasurer during the year, from assessments in the district, and
apportionment and the disbursements made, and exhibit the vouchers
therefor, which report shall be recorded by the clerk; and if it shall
appear, at the expiration of his term of office, that any balance of money
is in his hands at the time of making such report he shall immediately
pay such balance to his successor.
district board.
§ 43. District board buy or sell school house—other duties.]
The district board shall purchase or lease such site for a school house
as shall have been designated by voters at a district meeting in the
corporate name thereof, and shall build, hire, or purchase such school
house as the voters of the district in a district meeting shall have
agreed upon, out of the funds provided for that purpose, and make
sale of any school house, site, or other property of the district, and, if
necessary, execute a conveyance of the same in the name of their
office when lawfully directed by the voters of such district at any
regular or special meeting, and shall carry into effect all lawful orders
of the district.
§44. Have care of school property- appoint librarian.] The
district board shall have the care and keeping of the school house and
other property belonging to the district. They shall have power
to make such rules and regulations relating to the district library as
they may deem proper, and to appoint some suitable person as
librarian, and to take charge of the school apparatus belonging to the
district.
§ 45. Scholars from other districts fees, how paid.] The
district board shall have power to admit scholars from adjoining
districts, and remove scholars for disorderly conduct, and when
scholars are admitted from other districts, the district board may, in
their discretion, require a tuition fee from such scholars; or they shall
have power to send scholars from their district to any other school
within a reasonable distance, and pay a tuition fee therefor, or they
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may send only advanced scholars to a graded or high school outside of
the district, paying tuition fee therefor; and in the collection of taxes
and distribution of school money, have the same effect and be the same
as though there was a school and teacher kept in the district for as
many months as scholars attend other schools, and the tuition shall
be paid out of the teachers' fund.
§ 46. District board hire teachers.] The district board shall
contract with and hire qualified teachers for and in the name of the
district, which contract shall be in writing, and shall specify the wages
per week or month, as agreed upon by the parties; and such contract
shall be filed in the district clerk s office.
§ 47. Provide necessary appendages of school house.] The dis
trict board shall provide the necessary appendages for the school house
during the time school is taught therein; and the bills for the same
shall be presented and allowed (if reasonable) at any regular district
meeting.
§ 48. Schools free to all children.] The district schools established
under the provisions of this act, shall be at all times equally free and
accessible to all children under the age of twenty-one years and over
five years of age, residents of the district, subject to such regulations
as the district board in each may prescribe.
§ 49. Branches to be taught.] In every school district there shall
be taught orthography, reading, writing, English grammar, geography,
and arithmetic, if desired, during the time the school shall be kept,
and such other branches of education as may be determined by the dis
trict board.
§ 50. Special meeting elect in case of vacancy.] If a vacancy
should occur in the district board in any district, the remaining mem
ber or members of the board shall, within thirty days, call a special
district meeting to elect a new member or members of the board, to
serve until the next annual meeting, at which time a new member or
members of the board shall be elected to fill vacancy for the unexpired
term.
REVENUE.

§ 51. County clerk to levy poll and other tax.] It shall be the
duty of the county clerk of each county, at the time of making the
annual assessment, to levy a tax of one dollar on each elector in the
county for the support of district schools, and a further tax of three
mills on the dollar upon the taxable property of the county, to be
applied to the same purpose, to be collected at the same time and in
the same manner as prescribed by law for the collection of taxes,
which taxes, when collected, shall be distributed to the several school
districts in proportion to the number of children over five and under
twenty-one years of age therein, and shall be drawn from the county
treasury upon the order of the superintendent of schools of the
county.
§ 52. Duties of clerk in relation to taxes for schools.] It shall
be the duty of the county clerk, and it is hereby made his duty, to
make out and charge up to each description of real estate, and on all
personal property in his county, the district school taxes as he is
notified has been voted by the district in which it is situated, in the
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same manner as the county and territorial tax list is prepared, and
deliver it to the county treasurer at the same time.
8 53. County treasurer to collect school taxes.] And it shall be
the duty of the county treasurer, and it is hereby made his duty, to
collect the taxes for school purposes at the same time and in the same
manner as the county and territorial tax is collected, and full power is
hereby given him to sell the property, or any property for school taxes,
the same as is now by law provided for other taxes; and he shall exe
cute a tax deed on tax sales made for school district taxes, the same as
is provided in the case of other taxes, and receive the same fees as is
provided in the case of other taxes.
§ 54. Moneys collected by county treasurer.] The county treas
urer shall collect all moneys due the county for school purposes from
fines, forfeitures, or proceeds from the sale of estrays, and all moneys
Eaid by persons as equivalent for exemption from military duty, and
e shall pay the same to the said district treasurers as prescribed by
this act. He shall collect all delinquent school taxes, as by law
provided for other taxes, and he shall pay the same over to the treas
urer of the district entitled thereto, less his fees and cost of collecting:
and if any county treasurer shall refuse to deliver over to the order of
the superintendent any money in his possession, or shall use, or permit
to be used, for any other purposes than are specified in this act, any
school money in his possession, he shall, on conviction thereof, be
adjudged guilty of a misdemeanor, and punished by a fine not exceed
ing five hundred dollars, or by imprisonment in the county jail not
exceeding one year.
§ 55. Money improperly collected refunded.] Whenever an error
may be discovered in any district tax list, the district hoard may order
any money which may have been improperly collected on such tax list
to be refunded.
§ 56. City and town schools share.] The public schools of any
city. towTn, or village which may be regulated by special law set forth
in the charter of such city, town, or village, shall be entitled to receive
their proportion of the public fund; Provided, That the clerk of the
board of education in such city or village shall make due report within
the time and manner prescribed in this act to the superintendent of
schools.
MISCELLANEOUS.

§ 57. Teachers report at end of term.| It shall be the duty of the
teacher of every district school or graded school, to make out and file
with the district clerk, at the expiration of each term of school, a full
report of the whole number of scholars .admitted to the school during
such term, distinguishing between male and female, the text books
used, the branches taught, and the number of pupils engaged in the
study of said branches. And teachers who shall neglect or refuse
to comply with the requirements of this section, shall forfeit his or her
wages for teaching such school, at the discretion of the district board.
§ 58. Penalty for false report.] Every clerk of a district board
who shall willfully sign a false report to the county superintendent of
his county, shall be deemed guilty of a misdemeanor and punished by
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a fine not exceeding one hundred dollars, or by imprisonment not
exceeding three months.
§ 59. Penalty for refusal to deliver books to successor.] Every
school district clerk, or treasurer, who shall neglect or refuse to deliver
to their successors in office, all records and books belonging severally
to their offices shall be subject to a fine not exceeding five dollars.
§60. Taxes to pay judgment.) Whenever any final judgment shall
be obtained against any school district, the district board shall levy a
tax on the taxable property in the district for the payment thereof;
such tax shall be collected as other school district taxes, but no execu
tion shall issue against any school district.
§ 61. Jurisdiction of justices of peace.] Justices of the peace
shall have jurisdiction in all oases in which a school district is a party
interested, when the amount claimed by the plaintiff shall not exceed
one hundred dollars; and the parties shall have the right to appeal, as
in other cases.
§ 62. Compensation of school district officers.] No school dis
trict officer mentioned in this act shall receive any compensation for
his services out of the territorial or county school fund, but a regularly
convened district meeting may by vote allow the district board such
compensation as they shall deem proper.
§ 63. Penalty for refusing to serve.] Any person duly elected
at the. annual district school meeting to either of the district offices
mentioned in this act, who shall omit or refuse to serve as such officer
without substantial cause, shall forfeit the sum of ten dollars for such
omission or refusal, which amount may be recovered by the district in
civil action, before any justice of the peace in the county where such
district is located, and shall be appropriated to the support of schools
in his district by whom such action was prosecuted.
§ 64. Courts to collect certain fines.] All fines and penalties not
otherwise provided for in this act, shall be collected by action in any
court of competent jurisdiction.
§ 65. Disposition of money donated.] Whenever any sum of money
shall be paid into the county treasury by any educational aid society,
or benevolent person or persons, for the cause of education, the county
treasurer shall issue to such society, or person, a certificate of deposit,
stating the amount of money received, from what source, and for what
source, and for what purpose the same is applied, whether to the pay
ment of teachers' wages, the building or leasing of school houses, or the
purchase of a site of land, and the particular school district or districts
to which the said money is donated; and the said educational fund
may thereafter be drawn from the county treasurer by order of the
county superintendent of schools, and applied by the district board of
the proper district to the object specified in the certificate of donation.
And the county superintendent of public schools shall make a state
ment of the expenditure of said fund in his annual report.
§ 66. Teachers' institutes appropriation.] The territorial super
intendent of public instruction, in connection with the county super
intendent of each county, shall annually hold a session of the teachers'
institute, of not more than ten days in length, and the sum of one
hundred dollars is hereby appropriated from any funds in the terri
torial treasury not otherwise appropriated, for the purpose of employ
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ing experienced teachers to assist in conducting the same, and defray
ing other expenses; the several county superintendents are .hereby
required to aid in conducting the said institute.
§ 67. Special county institutes.] The superintendent of public
instruction shall each year, upon the request of any county superin
tendent, ac'companied by a petition signed by not less than ten teachers
residing in his county, appoint a county teachers' institute, which shall
continue in session not less than one week, and not more than four
weeks; Provided, however, Any two or more county superintendents
may join in requesting the superintendent of public instruction to
appoint a county institute in one of the counties represented by them,
by forwarding with such request a petition signed by not less than ten
teachers residing in said counties. And the sum of fifty dollars is
hereby appropriated out of any funds in the territorial treasury not
otherwise appropriated, for the purpose of defraying the expenses of
each county institute held under the provisions of this section. And
•the territorial auditor shall issue a certificate to the amount of fifty
dollars upon the certificate of the superintendent of public instruction,
that any county superintendent or county superintendents have made
the required application for such county institute; and it may be
required by county superintendents of teachers applying for certificates
to teach, that they shall attend the sessions of the county institute,
unless prevented by sickness or some unavoidable occurrence.
§ 68. Certificate of valuation.] It shall be the duty of all county
or township assessors to furnish to the school district clerks within
their respective counties or townships, at least three days before the
annual school meeting, a certificate of the total valuation of all
taxable property, real and personal, within each school district re
spectively.
§ 69. Outline district maps.] It shall be the duty of the county
superintendent to furnish the county or township assessors with an
outline map showing the boundaries of the school districts, in time
for the provisions of the preceding section.
FORMS.

§ 70. The form of notice of the first district school meeting, may
be substantially as follows:
To
, a householder in school district number
:
The county superintendent has formed school district number
in the county of
of which the following is a description
and you are
hereby directed to post this notice in at least five public places in said district, notifying the
voters of said district to attend the first meeting thereof, which is appointed to be held at the
house oi
in said district, on the
day of
18. ... at
, o'clock
County Superintendent of Public Instruction.
This

day of

18...

§ 71. The form of notice for annual district meeting may be as
follows:
Notice is hereby given to the voters of school district number
county, that the annual meeting of said district will be held at.....'
day of
18. . ., at
o'clock
This
day of
18. . .

of.
on.

District Clerk.
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§ 72. The form of order on the district treasurer may be as follows:
To
*.
treasurer of school district number
of the
county of
Pay to the order of
the sum of
dollars for
out of any money in your hands belonging to the
fund not otherwise
appropriated, belonging to said district.
,
District Clerk.
Director.
Dated at
, D. T., this
day of
18. . .

§ 73. The form of bond of district treasurer may read as follows:
Know all men by these presents, that we
treasurer of school district
number.'
'
county
and
his '
surety, are held and firmly bound unto school district No
in the sum of
'.
dollars, for the payment of which we bind ourselves severally
and jointly, our heirs, executors, and administrators, firmly by these presents. Settled with our
seals. Dated this
day of
18. . .
The conditions of the above obligation are such that if said
treasurer
as aforesaid, shall faithfully discharge the duties of his office as treasurer of school district
number
'.
county
as prescribed by law, then this obligation
to be void, otherwise to remain in full force.
,
Signed, sealed, and delivered, in presence of
tseal. |
SEAL.]

§ 74. Vouchers may be in the following form:
Received,
18. ... of
number
county of
,
rendered as teacher in the said district, for the term of

treasurer of school district
dollars, for services
months.
Teacher.

§ 75. The form of contracts between district and teacher may read
as follows:
It is hereby agreed between school district number
county of
and
, teacher. That the said
is to teach the common
school of said district for the term of
months, for the sum of
dollars per
, commencing on the
day of
, 18.. ., and
for such services properly rendered, the said school district is to pay
the
amount that may be due according to this contract, on or before the
day of
,18...
District Board.
This
day of
18. . .
Teacher.

§ 76. The form of annual report of district treasurer may be sub
stantially as follows:
I,

treasurer of school district number
county of
, submit the following report of all moneys received and disbursed by me
since the last annual meeting:
Amount on hand last report
%
Amount received from county treasurer
:—
Total amount received
$
Which has been placed to the credit of the following funds:
School house
$
Teachers
Contingent
.Paid out on orders of the district clerk and director on the following funds:
School house
%
Teachers
Contingent
Total paid out
Balance on hand
Divided among the funds as follows :
School house
■...".
%
Teachers'
Contingent
This
day of
A. D. 18. . . .
Treasurer.
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§ 77. The form of report of district clerk to the county superin
tendent of public instruction may read as follows:
Dakota
.18
county superintendent of schools for
county, Dakota :
Sir :—The following is a correct report of the condition and statistics of school district num
ber
of
county, for the year ending
August 31st, 18. . .
Number of children residing in district
{ Males
between the ages of 5 and 21
) Females —
Total
Number of pupils attending school during the year
(of these
) Males
——
resided in other districts)
f Females. . . .
Total
Number of months school has been taught during the year
Teachers' Names.
Wages.
No. of Months Taught.

To

$
$
$

.

Amount of money received from county fund during year
Amount of money raised on district tax
Amount of money on hand from last year
Total
Amount paid for buildings and repairs
Amount paid for furniture, library, and apparatus
Amount paid for fuel and other expenses
Amount paid for teachers' wages
Total
.•
Balance in hand of treasurer
Value of -all school district property

$

,

$
%

$
%

r■

TEXT BOOKS USED IN SCHOOL.

Readers,
Arithmetics,
Grammars,
The last school meeting was held
Names of School Board.
Director.
Clerk.
Treasurer.
Remarks

Spellers,
Geographies,
Histories.
18. . . .at
Address.
•

District Clerk, School District No

>
of

Terms expire.
18
18,...
18
County.

To which should be added a copy of teachers' reports, giving the names, ages and total num
ber of male and female pupils, number of days taught, the kind of text books used, the number
of scholars in each branch of study, and the greatest number of miles to be traveled by scholars
living on the border of the district.
The form of the clerk's notice to the county clerk may read as follows :
Dakota
18....
county clerk of
county, Dakota :
Sir:—At the last meeting of school district No
in the county of
held at
on the
day of
18. . ..It was voted to collect the following rate of taxes, for the use
of the district:
For the school house funds
mills on the dollar.
For the teachers' funds
. . . .mills on the dollar.
For the contingent funds . . . .mills on the dollar.
Which you will carry out on the tax list for this district.
District Clerk.
Director.

To

§ 78.

A school teacher's certificate may be in the following form :

Dakota Territory,
County,
A. D. 18. . .
This is to certify that
has been examined by me, and found competent to give
instruction in reading, orthography, writing, arithmetic, English grammar, geography, ami ....
, and, having exhibited satisfactory testimonials of good moral character, is
authorized to teach these branches in any common school within this county.
Superintendent of Public Instruction,

County.
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Form of deed of school property may be as follows:1

This indenture, made the
day of
one thousand eighthundred and
between
and
and
his wife, of the county of
Dakota Territory, parties of the first part, and
of district board of district
number
county and territory aforesaid, parties of the second part, witnesseth, that
the said parties of the first part, in consideration of
dollars to them in hand paid before
the deliver)' thereof, have bargained and sold, and by these presents do grant and convey to the
said parties of the second part, their successors in office and assigns forever (here describe the
property) with the appurtenances and all the estate, title and interest of the said parties of the
first part, do hereby covenant and agree with the said parties of the second part, that at the time
of the delivery hereof, the said parties of the first part were the lawful owners of the premises
above granted and seized thereof in fee simple absolute, and they will warrant and defend the
above granted premises in the peaceful possession of the said parties of the second part, their
successors and assigns forever.
Sealed and delivered in presence of
[seal.]
."

[SEAT..]

Territory of
County.
Dakota, j"j
Personally appeared before me, a
within and for the county above named
and
his wife, to me known to be the persons whose names are affixed to the
above deed as grantors, and acknowledged the same to be their voluntary act and deed; and the
said. ,
being at the same time by me made acquainted with the contents of the above
deed apart from her husband, acknowledged that she executed the same voluntarily, and that
she is still satisfied therewith.
Witness my haifd and seal this
day of
A. D. 18. . . .

§ 80. Repeal, effect of.] Ghapter forty of the session laws of
1875, and all acts and parts of acts heretofore passed in relation to
common schools, are hereby repealed; Provided, That such repeal
shall not effect any rights or liabilities that have accrued under and by
virtue of said act or acts; And provided further, That all officers that
have been duly elected and qualified in accordance with the pro
visions of said act, shall continue to hold and discharge the duties of
their respective offices until ■ their successors are duly elected and
qualified.
§ 81. Immediate effect—limitation.] This act shall take effect
from and after its passage and approval; Provided, however, That
nothing herein contained shall be construed so as to interfere in any
manner with the provisions of an act passed at the recent session of
the legislative assembly establishing a board of education for the city
of Yankton, regulating the management of the public schools therein.
Approved, February 17, 1877.
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CHAPTER XLI.

Protection of Birds.
AN ACT for the Protection of Game.

§ 1. Unlawful to sell.] Be it enacted by the Legislative Assembly
of the Territory of Dakota. That it shall be unlawful for any person or
persons to kill, ensnare, or trap in any form or manner, or by any
device whatsoever, for the purpose of sale, trade, or traffic, any quail,
prairie chicken, grouse, plover, snipe, or curlew, at any time.
§ 2. Unlawful to kill at certain times.] That it shall be unlaw
ful for any person or persons to kill, ensnare, or trap in any form or
manner, or by any device whatsoever, any quail, prairie chicken, grouse,
snipe, plover, or curlew, between the first day of January and the
fifteenth day of August in each and every year.
§ 3. Unlawful to kill on other's premises.] That it shall be
unlawful for any person or persons to kill, ensnare, or trap in any form
or manner, or by any device whatsoever, any quail, prairie chicken,
grouse, snipe, plover, or curlew, on any premises owned or occupied
by any other person or persons, without the consent of such person or
persons.
§ 4. Penalty for violation.] Any person or persons who shall
violate section one, two, or three of this act. and every person or cor
poration, or any employe thereof who shall sell, expose for sale, or
shall have in his or their possession or custody, with intent to sell,
dispose of, or transport, any quail, prairie chicken, grouse, snipe,
plover, or curlew, shall be deemed guilty of a misdemeanor, and, upon
conviction thereof, be fined two dollars for each .such quail, prairie
chicken, grouse, snipe, plover, or curlew so killed, destroyed, taken,
sold, exposed for sale, or had in possession for transportation, together
with costs of prosecution.
§5. Repeal of former act.] Chapter forty-nine of the eleventh gen
eral assembly being "an act making it unlawful to kill quail during
certain months," approved, January 15th, 1875, is hereby repealed.
§ 6. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval.
Approved, February 16, 1877.
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CHAPTER XLII.

County Boundaries and Organization.
AN ACT to define the boundaries of and name certain counties in the Territory of Dakota.

§ 1. Custer county defined.] Be it enacted by the Legislative Assem
bly of the Territory of Dakota, That the county of Custer shall be
bounded as follows: Commencing at the northwest corner of Forsythe
county where the west fork of the Big Cheyenne river intersects the
boundary line dividing the territory of Dakota and the territory of
Wyoming; and running thence north along said boundary line to a
point ten (10) miles south of the point where the forty-fourth parallel
of north latitude intersects said boundary line; thence east in a direct
line to the channel of the South Fork of the Big Cheyenne river; thence
southwesterly along said channel of the South Fork of the Big Chey
enne and the northern boundary of the county of Forsythe to the place
of beginning.
§ 2. Pennington county.] That the county of Pennington shall be
bounded and described as follows: Commencing at a point where the
forty-fourth parallel of north latitude intersects the boundary line
dividing the territory of Dakota and the territory of Wyoming; thence
running north along said boundary line ten (10) miles; thence east in
a direct line to the channel of the South Fork of the Big Cheyenne
river; thence southerly along said channel of the South Fork to the
point where the northern boundary line of Custer county intersects the
said South Fork of the Big Cheyenne; thence west along the northern
boundary of Custer county to the boundary line dividing the territory
of Dakota and the territory of Wyoming; thence north along said
boundary line ten (10) miles to the place of beginning.
§ 3. Lawrence county.] That the county of Lawrence shall be
bounded and described as follows: Commencing at a point on the
boundary line dividing the territory of Dakota and the territory of
Wyoming, at the northwest corner of Pennington county; thence east
along the northern boundary of Pennington caunty to its intersection
with the channel of the South Fork of the Big Cheyenne; thence
northerly along said South Fork to its confluence with the Belle
Fourche river; thence running northwesterly along said Belle Fourche
and East Fork of the Big Cheyenne river to the point where the said
East Fork, or Red Water, intersects the boundary line dividing the
territory of Dakota and the territory of Wyoming; thence south along ('
said boundary line to the place of beginning.
§ 4. Ziebach county.] Thatall that part of the county of Penning- j
ton as laid down and described in section 6, chapter 29, laws of 1874 J
and 1875, as is not included within the metes and bounds, as described |
in section two of this act, be made a separate county, and the same tcyf
be called Ziebach county.
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§ 5. Boundaries modified.] The boundaries of the counties of
Custer and Lawrence are hereby modified and corrected in accordance
with the provisions of this act.
§ 6. Governor appoints officers.] The governor is hereby author
ized, and it is made his duty, when the country embraced within said
counties herein described comes under the jurisdiction of this territory,
or as soon as practicable, and he can obtain the necessary information
after the passage and approval of this act, and without the petition ot
voters otherwise required, to appoint for each of said counties three
county commissioners, who shall constitute the board of county
commissioners, one register of deeds, one sheriff, one treasurer, one
judge of the probate court, and one assessor; and said officers, so
appointed, shall hold their offices respectively until their successors
shall be elected and qualified according to law.
§ 7. Officers qualify.] Immediately after the appointment the
said commissioners for each of said counties respectively shall meet at
a place within their county, to be agreed upon, and elect one of their
number chairman of the board, who shall immediately administer
the oath of office to the other commissioners, and one of them shall
then administer the like oath to him. The chairman shall then
administer the oath of office to the judge of the probate court, and he is
then authorized and required to administer the like oath to each of
the other officers herein authorized to be appointed. Said oaths shall
be in writing, and certified by the person or officer administering them
and must be filed in "the office of the register of deeds for the county.
Such officers must each thereafter, and as early as practicable, give the
bond as required by law, and shall immediately enter upon the dis
charge of their respective duties according to law.
§ 8. Boards appoint—special election— terms.] Said board of
county commissioners for each county is hereby authorized to appoint
all other officers authorized by law for said counties, except justices
of the peace, and they shall qualify as required by law. The said
boards shall also cause an election to be held in each of their
counties respectively, upon notice, to be posted in writing, ndt less
than twenty days before said election, in five public places in the county,
for the election of four justices of the peace in each county, which
election shall be held, and the returns thereof made, as provided by
the election law of the territory; except that the returns must be made to
the register of deeds within six days, and the canvass thereof within
ten days after said election; and the justices of the peace so elected may
qualify as provided by law, immediately, or as soon as practicable
after their election, and shall enter upon their duties at once. Such
justices shall hold their offices until their successors shall be elected at
the general election in 1877, and shall qualify.
§ y. Quorum of board, clerk and record.] Any two commissioners
appointed as herein provided, shall constitute a quorum, and may per
form all the acts required to all legal intents and purposes, the same
as if the three were present and acting; and the register of deeds so
appointed shall be, ex-officio, county clerk, and act as such; and the
said board of county commissioners must make a journal, and preserve
the official record of their proceedings from the first, according
to law.

194

County Boundaries and Organization.

Chapter 42.

§ 10. Effect—other laws apply.] This act shall take effect and
be in force from and after its passage and approval, and it amends and
modifies all acts and parts of acts inconsistent with its provisions, so
far only as it is necessary to carry this act into effect, but all other such
acts, except those bounding and defining counties herein defined, are
in force, except so far as this act governs and takes the place of other
law.
Approved, February 10, 1877.

AN ACT changing the Boundaries of the County of Hamlin, creating the County of Coding
ton, and for other purposes.

§ 1. Hamlin county defined.] Be it enacted by the Legislative
Assembly of the Territory of Dakota, That the boundaries of the county
of Hamlin be and the same are hereby changed and modified, so that
hereafter the said county of Hamlin shall be bounded as follows, to
wit: Beginning at the southwest corner of Duel county; thence north
along the west line of said county of Duel to the northeast corner of
township one hundred and fifteen, of range fifty-one;- thence west,
along the line between townships one hundred and fifteen and one
hundred and sixteen, to the northwest corner of township one hundred
and fifteen, of range fifty-five; thence south along the line between
ranges fifty-five and fifty-six to the north line of Wood county; thence
east along the north line of the said county of Wood to the northwest
corner of the county of Brookings; thence east along the north line of
said county of Brookings to the place of beginning.
§ 2. Codington county bounded.] That all that district of county
included within the following boundaries, to wit: Beginning at the
northeast corner of the county of Hamlin, as bounded in the last sec
tion; thence north along the line between ranges fifty and fifty-one, to
the northeast corner of township one hundred and nineteen, of range
fifty-one; thence west along the line between townships one hundred
and nineteen and one hundred and twenty, crossing the Wahpeton and
Sisseton Indian reservation in the same course, and continuing in
same course to the northwest corner of township one hundred and
nineteen, of range fifty-five; thence south along the line between ranges
fifty-five and fifty-six, to the northwest corner of the said county of
Hamlin; thence east along the north line of said county of Hamlin to
the place of beginning, be and the same is hereby made and consti
tuted the county of Codington.
§ 8. Grant and clark counties modified.] The boundaries of the
counties of Grant and Clark are hereby changed and modified to con
form with the provisions of this act.
§ 4. Repeal.] All acts and parts of acts, so far as they conflict
with the provisions of this act, are hereby repealed.
§ 5. Immediate effect.] That this act shall take effect and be in
force from and after its passage and approval.
Approved, February 15, 1877.

Chapter 43.

Publication of Laws.

195

CHAPTER XLIIT.

Publication of Laws.
AN ACT making Appropriations for the purpose of publishing the Laws of Dakota Territory
passed at the twelfth session of the Legislative Assembly, and reimburse E. A. Sherman for'
expenses incurred as a witness for attendance before the committee of Ways and Means.

§ 1. Five thousand dollars to print laws.] Be it enacted by the
Legislative Assembly of the Territory of Dakota, There is hereby
appropriated, from any funds in the territorial treasury not otherwise
appropriated, the sum of five thousand dollars, the same to be paid in
territorial warrants at their par value, for the purpose of printing,
indexing and binding, one thousand copies of the laws of the Territory
of Dakota, passed at the twelfth session of the legislative assembly; \
and the printing of said laws shall be under the sole and exclusive
management and control of the secretary of said territory, and any
and all moneys which may be appropriated by congress for the pur
pose of printing said laws, shall be used for the purpose of reimbursing
the territory, and shall be paid into the territorial treasury for such
purpose and no other.
§ 2. What laws to be printed.] There shall only be published
the general laws and public acts of the territory, passed at said twelfth
session of the legislative assembly, after the same shall have been
approved by the governor.
i
§ 3. Witness fees reimbursed.] There is hereby appropriated from
any funds in the territorial treasury, not otherwise appropriated, the
sum of twenty dollars, to be paid by territorial warrants, to E. A.
Sherman, to reimburse him for expenses incurred as a witness before
the ways and means committee, by order of the house of representa
tives.
§ 4. Immediate effect.] This act shall take effect and be in force
on and after its passage and approval.
Approved, February 17, 1877.
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CHAPTER XLIV.

Legalizing Acts of Territorial Officers.
AN ACT to Legalize the Official Acts of certain Territorial Officers therein named.

§ 1. Act of elected territorial officers legalized.] Be it enacted
by the Legislative Assembly of the Territory of Dakota, That the official
acts of the persons who have from time to time, since the first organ
ization of the territory, held the offices of territorial auditor, territorial
treasurer, territorial superintendent of public instruction, territorial
superintendent of immigration, and territorial commissioner of immi
gration, by authority of election by the people, under any territorial
laws, be and the same are hereby confirmed and legalized, and the
same shall be deemed and held as valid and binding as though the said
officers had been' nominated by the governor, by and with the consent
of the territorial council.
§ 2. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval.
Approved. February 13, 1877.

CHAPTER XLV.

Repeal of Relief Bond Act.
AN ACT relative to Territorial Bonds.

• § 1. Grasshopper-bond act repealed.] Be it enacted by the Legisla
tive Assembly of the Territory of Dakota, That the act passed the 15th
day of January, 1875, by the legislative assembly of the Territory of
Dakota, being chapter twenty-four, entitled " an act to provide assist
ance and seed grain to those settlers in the territory who are needing
aid by reason of a failure of crops," be and the same is hereby repealed.
§ 2. This act shall take effect and be in force from and after its
passage and approval.
Approved, January 24, 1877.
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CHAPTER XLV1.

Defining Judicial Districts.
AN ACT to Establish the Boundaries of the Judicial Districts of this Territory.

§ 1. First district boundaries.) Be it enacted by the Legislative
Assembly of the Territory of Dakota, All that portion of the territory
of Dakota west of the right bank of the Missouri river at low water
mark, and south of the forty-sixth parallel of latitude, shall constitute
the first judicial district.
§ 2. Second district.] All that portion of this territory north of
the forty-sixth parallel of latitude shall constitute the third judicial
district.
§ 3. Third district.] All that portion of this territory not
embraced in the first and third judicial districts shall constitute the
second judicial district.
§ 4. Pending cases.] All criminal cases in which the United States
is a party, shall be tried and disposed of in the court of the district in
which they are now pending, unless the place of trial shall be changed
as provided by law.
§ 5. Location of court in third district.] That the district court
in and for the third judicial district shall be held at Bismarck, in the
county of Burleigh, on the second Tuesday of April and third Tues
day of September of each year.
§ 6. Location of second district court.] The district court in
and for the second judicial district shall be held at Yankton, in Yank
ton county, on the second Tuesday of March and November of each
year.
§ 7. Location of first district court. | The district court in and
for the first judicial district shall be held at the county seat of Pen
nington county on the first Tuesday of May and October of each year.
§ 8. United states jurisdiction. ] The district courts mentioned
in this act shall exercise the power appertaining to district and circuit
courts of the United States for the several districts in which they are
located.
§ 9. Repeal of acts.] Chapter fifty-five, laws 1874-5, and all acts
and parts of acts in conflict with the provisions of this act. are hereby
repealed.
§10. Effect on contingency.] This act shall take effect and be
in force from and after its passage and approval, and the ratification
by congress of the agreement with the Sioux Indians ceding the Black
Hills.
Approved, February loth. 1877.
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SUPPLEMENTAL ACT.
AN ACT supplemental to "An Act establishing the boundaries of the Judicial Districts of this
Territory," passed at the Twelfth Legislative Session.

§ 1. Part of boreman county in the third district.] Be it enacted
by the Legislative Assembly of the Territory of Dakota, All that portion
of the county of Boreman lying north of Grand river shall be em
braced within, and it is hereby made a part of, the third judicial
district.
§ 2. Addition to second district.] The counties of Todd, Gregory,
Lyman and Presho are attached to and made a part of the second
judicial district.
§ 3. Location of first district court.] The district court within
and for the first judicial district shall be held at the county seat of
Pennington county, on the fourth Tuesday of May and the second
Tuesday of September in each year.
§ 4. Location of third district court.] The district court within
and for the third judicial district shall be held at Bismarck on the third
Tuesday of April and the second Tuesday of October in each year.
§ 5. Certain terms authorized.] Nothing contained in this act, nor
the one to which it is supplemental, shall be construed as to prevent
the holding of the courts within and for the first and second judicial
districts in February and April respectively of the present year, as
provided for in chapters fifty-five and fifty-six of the session laws of
1874-5, but said terms shall be held as therein provided.
§ 6. Construction and force of act.] This act shall be construed in
connection with the act to establish the boundaries of the judicial dis
tricts of this territory, passed at the present session, which is so far
modified and amended as to allow this act to have full force and effect,
and no further.
•
§ 7. Effect contingent.] This act shall take effect and be in force
from and after its passage and approval by the governor, and the rati
fication by congress of the agreement with the Sioux Indians ceding
the Black Hills.
Approved, February 17, 1877.
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CHAPTER XLVII.

Contests of Legislative Elections.
AN ACT to Regulate the Mode of Procedure in Cases of Contested Elections of Members of
the Legislative Assembly.

§ 1. Notice of contest.] Be it enacted by the Legislative Assembly
of the Territory of Dakota. Whenever any person intends to contest.
an election of any member of the legislative assembly of the Territory
of Dakota, he may within ten days after the result of such election
shall have been determined by the officers or board of canvassers,
authorized by law to determine the same, give notice in writing to the
member whose seat he designs to contest, of his intention to contest
the same, and in such notice shall specify particularly the grounds
upon which he relies in the contest.
§ 2. Answer of notice.] Any member upon whom the notice
mentioned in the preceding section, may be served, shall, within ten
days after the service thereof, answer such notice, admitting or deny
ing the facts alleged therein, and stating specifically any other grounds
upon which he rests the validity of his election, and shall serve a
copy of his answer in the contest; and all allegations set forth in the
notice not denied in the answer shall be taken as admitted.
§ 3. Periods for canvass limited.] In all elections in any council
or representative district, at which any member of the legislative
assembly is elected, the officers or board of canvassers whose duties it
is to canvass the returns of said district, shall do so within twenty
days from said election, and the canvass for county officers shall take
place within fifteen days after said election; and sections thirty-one
and thirty-six, of chapter seventeen, approved, January 13th, 1871,
being an act entitled "an act providing for elections and to prescribe
the canvass and return of the same," is hereby amended accordingly.
§ 4. . Testimony when taken.] In all contested election cases the
contestant may begin to take testimony as soon as the notice specified
in section one is served: and the returned member may take testimony
as soon as his answer is served; and both parties to said contest may
continue to take testimony for ten days after the time for serving the
answer of the returned member has expired, after which time the con
testant may take testimony in rebuttal only for five days.
§ 5. Depositions. —notice how served.] The party desiring to take
a deposition under the provisions of this chapter, shall give the oppo
site party notice in writing of the time and place when and where the
same will be taken, of the names of the witnesses to be examined, and
their place of residence, and the name of an officer before whom the
same will be taken. The notice shall be personally served upon the
opposite party, or by any agent or attorney authorized by him to take
testimony or cross-examine witnesses in the matter of such contest. If
by the use of reasonable diligence personal service cannot be made, the
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service may be made by leaving a copy of the notice at the usual place
of abode of the opposite party. The notice shall be served so as to
allow the opposite party sufficient time by the usual routes of travel to
attend, and one day for preparation, exclusive of Sundays and the day
of service.
§ 6. Places to take testimony.] Testimony on contested election
cases under this chapter shall not be taken at more than two places at
the same time by either party.
§ 7. Subpoenas applied for.] When any contestant or returned
member is desirous of obtaining testimony respecting a contested
election, he may apply for a subpoena to any officer having a seal, or
any justice of the peace for any county where the testimony is to be
taken.
§ 8. Subpoenas authorized.] The officer to whom the application
authorized by the preceding section is made, shall thereupon issue his
writ of subpoena directed to all such witnesses as shall be named to
him, requiring their attendance before him at some time and place
named in the subpoena, in order to be examined respecting the con
tested election.
§ 9. Depositions without notice.] It shall be competent for the
parties, their agents or attorneys authorized to act in the premises, by
consent in writing, to take depositions without notice. Any written
consent given as aforesaid shall be returned with the depositions.
§ 10. Subpo3na served.] Each witness shall be duly served with a
subpoena by a copy thereof, delivered to him or at his place of abode.
§11. Attendance only in county.] No witness shall be required to
attend an examination out of the county in which he may reside, or be
served with a subpoena.
§ 12. Penalty for failure.] Any person who, having been sum
moned in the manner above described, refuses or neglects to attend
and testify, unless prevented by sickness or unavoidable necessity, shall
forfeit the sum of twenty dollars, to be recovered with costs of suit, by
the party at whose instance the subpoena was issued, and for his use,
by action of debt, and shall also be liable to an indictment for a mis
demeanor and punishment by fine and imprisonment.
§ 13. Non-resident witnesses.] Depositions of witnesses residing
outside of the district and beyond the reach of subpoena may be taken
before an officer authorized to take testimony in civil actions.
§ 14. Examination of witnesses.] All witnesses who attend in
obedience to a subpoena, or who attend voluntarily at the time and
place appointed, of whose examination notice has been given, as pro
vided by this chapter, shall then and there be examined on oath by
the officer who issued the subpoena; or. in case of his absence, by any
other officer who is authorized to issue such subpoena, or by the officer
before whom the depositions are to be taken by written consent, as the
case may be, touching all such matters respecting the election about
to be contested as shall be proposed by either of the parties, or their
agents or attorneys.
§ 15. Evidence confined to issue.] The testimony to be taken by
either party to the contest shall be confined to the proof or disproof of
the facts alleged or denied in the notice and answer mentioned in sec
tions one and two of this chapter.
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§ 16. Testimony written.] The officer shall cause the testimony of
the witnesses to be reduced to writing in his presence, and in the
presence of the parties, or their agents or attorneys, if attending, to be
duly attested by the witnesses respectively.
§ 17. Production of papers.] The officer before whom any deposi
tion is taken shall have power to require the production of papers: and
on the refusal or neglect of any person to produce and deliver up any
paper or papers in his possession pertaining to the election, or to pro
duce certified or sworn copies of the same, in case they may be official
papers, such person shall be liable to all the penalties prescribed in
section twelve. All papers thus produced, and all certified or sworn
copies of official papers, shall be transmitted by the officer, with the
testimony of the witnesses, to the secretary of the territory for the
use of the legislative assembly.
§ 18. Adjournments.] The taking of the testimony may. if so stated
in the notice, be adjourned from day to day.
/
j? 19. Documents to be attached.] The notice to take depositions
with the proof or acknowledgment of the service thereof, and a copy
of the subpoena, where any has been served, shall be attached to the
deposition, when completed, together with a copy of the notice of con
test, and answer of the returned member, which shall be annexed to
the depositions taken and transmitted with them to the secretary of
the territory.
§ 20. Transmitted to secretary.] All parties taking testimony to
be used in a contested election case, when the taking of the same
is completed, and without unnecessary delay, shall certify and carefulls7 seal and forward the same to the secretary of the territory, by
mail, at Yankton, Dakota Territory, and shall indorse on the same the
title of the same; and the secretary is hereby authorized to open the
same at the instance of either party, his agent or attorney.
§ 21. Fees of officers and witnesses.] Every witness attending
by virtue of any subpoena herein directed to be issued, and all officers
who may be employed in taking testimony in contested election cases
under this chapter, or serving any subpoena or notice herein author
ized, shall be entitled to receive from the party at whose instance the
service or attendance shall have been performed, such fees as are
allowed for similar service in civil actions in courts of record in this
territory.
§ 22. No legislative expense.] No payment shall be made by the
legislative assembly out of its contingent fund or otherwise to either
party to a contested election case for expenses incurred in prosecuting
or defending the same.
§ 23. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval.
Approved, February 16, 1877.
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CHAPTER XLVIII.

Legislative Apportionment.
AN ACTT to Apportion the Representation of the Legislative Assembly.

§ 1. First district, union countyJ Be if enacted by the Legislative
Assembly of the Territory of Dakota. The county of Union shall con
stitute the first council and representative district, and shall be
entitled to two members of the council and four members of the house
of representatives.
§ 2. Second district, clay county. | The county of Clay shall con
stitute the second council and representative district, and shall be
entitled to one member of the council and four members of the house
of representatives.
& 3. Third district, yankton county.] The county of Yankton
shall constitute the third council and representative district, and shall
be entitled to two members of the council and four members of the
house of representatives.
£ 4. Fourth district, bon homme county.] The county of Bon
Homme shall constitute the fourth council and representative district.
and shall be entitled to one member of the council and one member
of the house of representatives.
8 5. Fifth district. Lincoln and turner counties.] The counties
of Lincoln and Turner shall constitute the fifth council and repre
sentative district, and shall be entitled to two members of the council
and three members of the house of representative's.
^ ti. Sixth district, minnehaha county.] The county of Minne
haha shall constitute the sixth council and representative district, and
shall be entitled to one member of the council and two members of
the house of representatives.
§ 7. Seventh district, cass. richland. &c] The counties of Cass,
Richland, Hansom. Barnes, and Stutsman shall constitute the seventh
council and representative district, and shall be entitled to one member
of the council and one member of the house of representatives.
t; 8. Eighth district, grand forks and pembina counties.] The
counties of Pembina and Grand Forks shall constitute the eighth
council district, and be entitled to one member of the council.
§9. Ninth district, burleigh and stevens counties.] The counties
of Burleigh and Stevens shall constitute the ninth council and represen
tative district, and shall be entitled to one member of the council
and one member of the house of representatives.
§ 10. Tenth district, hutchinson. Armstrong. &c] That the coun
ties of Hutchinson, Armstrong, Hanson, and Davidson shall constitute
the tenth representative district, and shall be entitled to one member
of the house of representatives.
§ 11. Eleventh district, brookings, lake, &c] That the counties of
Brookings, Lake, and Moody shall constitute the eleventh representa
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tive district, and shall be entitled to two members of the house of
representatives.
§ 12. Twelfth—traill county.] The county of Traill shall con
stitute the twelfth representative district and shall be entitled to one
member of the house of representatives.
§ 13. Thirteenth—pennington, custer, &c] The counties of Law
rence, Pennington, and Custer shall constitute the thirteenth council
and representative district, and shall be entitled to one member of the
council and two members of the house of representatives. The coun
ties of Charles Mix, including the Yankton reservation, Brule, Hyde,
Hughes, Buffalo, and Sully, are attached to the thirteenth council and
representative district for election purposes.
§ 14. If territory divided.] In case of a division of the Territory
of Dakota by congress, by the formation of a new territory out of the
northern portion thereof, and the ratification of the agreement for
ceding the Black Hills by congress, in addition to the representation
given by the preceding section, there shall be allowed to the county
of Lawrence one member of the council and two members of the
house of representatives, and there shall be allowed the counties of
Pennington and Custer, two members of the council and one member
of the house of representatives.
§ 15. Contingent additions.] In case of the division of the Terri
tory of Dakota, by the formation of a new territory from the northern
portion thereof, there shall be allowed, in addition to the representa
tion provided for by this act. one member of the house of» representa
tives to the counties of Lincoln and Turner, one member of the coun
cil to the county of Minnehaha, one member of the council to the
county of Yankton, one member of the council to the county of Clay,
one member of the house of representatives to the county of Bon
Homme, and one member of the house of representatives to the
county of Union; and if, at the time of the general election in 1878.
the district of the Black Hills should not be under the jurisdiction of
the Territory of Dakota, then the representatives named in section
thirteen shall be distributed as follows: one member of the house of
representatives to the county of Union, one member of the council to
the county of Yankton, and one member of the house of representa
tives to the counties of Hutchinson, Armstrong, Hanson, and Davidson.
§ 16. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval by the governor.
Approved, February 17, 1877.

204

Real Estate of Religious Bodies.

Chapter 49.

CHAPTER XLIX.

Real Estate of Religious Bodies.
AN ACT relative to the Holding ami transferrins of Real Estate by any legal Officer of a
Religious Society and their Successors in Office.

§ 1. Title vests in successors, in trust.] Be it enacted by the.
Legislative Assembly of the Territory of Dakota, That all grants or
deeds from private individuals, or acts of legislative bodies, transfer
ring, conveying, or granting real estate in this territory to any bishop,
dean, rector, vestryman, deacon, director, minister, or any other officer
, or officers of any church or organized religious society, in trust for the
use and benefit of such society of which they are such officer or officers,
which have been or may be made, done or executed, shall vest in their
successor or successors in office, or other officer which such society
may at any time designate, all the legal or other title, to the same
extent and in all respects the same, as trustee of such trust, for the
use and benefit of such society, which such bishop, dean, rector, vestry
man, deacon, director, minister, or other officer or officers, had under
such grant, deed, or act; and all transfers or sales made by such officer
or officers so acquiring title by virtue of this act by succession in office
shall have all the validity, force and effect that it would have had, had
it been made by such bishop, dean, rector, vestryman, deacon, director,
minister, or other officer or officers, while holding under and by virtue
of such grant, deed, or act of such legislative body.
$5 2. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval by the governor.
Approved, January 11, 1871.
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CHAPTER L.

Registration of Warrants.
AN ACT to Provide for the Registration of Warrants and Regulating the Order of Paying the
Same.

§ 1. Order of payment.] Be it enacted by the Legislative Assembly
of the Territory of Dakota, That all warrants upon the territorial treas
urer, the treasurer of any county, or any municipal corporation therein,
issued after January first, 1875, shall be paid in the order of their pre
sentation therefor.
§ 2. Warrant register—entries.] The territorial treasurer and
the treasurer of every organized county, and every incorporated city
or town therein, shall provide himself with, and keep a warrant regis
ter, which register shall show in a column arranged for that purpose,
the number, date, and amount of each warrant presented, the particu
lar fund upon which the same is drawn, the date of presentation, the
name and address of the person to whose name the same is registered,
the date of payment when made, the amount of interest, and the total
amount paid thereon, with the date when notice to the person in whose
name such wairant is registered, is mailed as hereinafter provided.
§ 3. Duty of officer—fee.] It shall be the duty of every such
treasurer, upon the payment of a fee of ten cents, when the amount is
less than twenty-five dollars, and twenty-five cents if over that amount,
by the holder of any warrant, or by any person presenting the same
for registration, in the presence of such person, to enter such warrant
in his warrant register for payment in the order of presentation for
registration, and upon every waiTant so registered he shall endorse
"registered for payment," with the date of such registration, and shall
sign such endorsement; Provided, That nothing in this act shall he
construed to require the holder of any warrant to register the same,' or
to modify or repeal the law as it now is relating to presentation and
endorsement if " not paid for want of funds " and interest thereafter.
§ 4. Funds set aside in sealed package. | It shall be the duty of
every such treasurer to set aside, in a special and sealed package, the
money for the payment of each registered warrant in the order of
its registration, as soon as money sufficient for the payment of such
warrant is received to the credit of the particular fund upon which
such warrant is drawn. Such package shall be indorsed with the
number and description of such warrant, and the name and address
of the person to whose name the same is registered, and interest
upon such warrant shall thereupon cease, and such treasurer shall,
by mail, immediately notify the person in whose name the same is
registered, and shall indorse the date of the mailing of such notice
upon- such sealed package, and shall pay over to the party holding
such warrant such sum when called for.
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8 5. Daily footing of receipts.] Every such treasurer shall daily,
as moneys are received, foot the several columns of his cash book,
and of his register, and carry the amounts forward, and at the close
of each year, in case the amount of money received by such treasurer
is insufficient to pay the warrants so registered, he shall close the
account for that year in such register, and shall carry forward the
excess.
§ 6. Failure of officer—forfeiture.] Any such treasurer who
shall fail regularly to enter upon his cash book the amounts so received,
or who shall fail to keep his cash book footed from day to day, as
required by this act, for the space of three days, shall forfeit for each
offense the sum of one hundred dollars, to be recovered in a civil
action on his official bond, by any person holding a warrant drawn on
such treasurer.
§ 7. Inspection Of books.] The cash book and register of every
such treasurer shall at all times be open to the inspection of any per
son in whose name any warrant is registered and unpaid.
§ 8. Failure to mail notice—penalty.] Any treasurer who shall,
for the period of five days after moneys in amount sufficient to pay
any registered warrant in its order have been received, fail to mail
notice thereof to the person registering such warrant, shall forfeit to
such person ten per cent, on the amount of such warrant, and ten per
cent, additional for every thirty days thereafter during which such
failure shall continue.
§ 9. Penalty on bond.] Any such treasurer who shall fail to regis
ter any warrant in the order of its presentation therefor, or shall fail
to pay the same in the order of its registration, shall be liable on his
official bond to each and every person, the payment of whose warrant
is thereby postponed, in the sum of three hundred dollars, to be recov
ered in a civil action.
§ 10. Kepeal.] All acts and parts of acts inconsistent with the
provisions of this act are hereby repealed.
§ 11. Warrants for taxes.] Nothing in this act shall be so con
strued as to prevent payment of taxes in warrants as now provided
by law; Provided, further. That this act shall not apply to the counties
of Minnehaha and Union.
§'12. Immediate effect.] This act shall take effect and be in force
from and after its passage and approval.
Approved, January 14, 1875.

CIVIL CODE.
AN ACT to provide a Civil Code for the Territory of Dakota.

§ 1. Title of code.] Be it enacted by the Legislative Assembly of the
Territory of Dakota. This act shall be known as the civil code of the
Territory of Dakota.
§ 2. Origin of law.] Law is a rule of property and of conduct
prescribed by the sovereign power.
§ 3. Expression of law.] The will of the sovereign power is
expressed:
•
1. By the organic act passed by congress, creating a temporary
government in this territory, and vesting the legislative power in the
governor and a legislative assembly, and extending it to all rightful
subjects of legislation consistent with the constitution of the United
States and that act.
2. By other statutes enacted by congress, or by the legislative
assembly.
3. By the ordinances of other and subordinate legislative bodies.
§ 4. Common law divided.] The common law is divided into:
1. Public law, or the law of nations.
2. Domestic, or municipal law.
§ 5. Evidence of same.] The evidence of the common law is found
in the decisions of the tribunals.
§ 6. Codes exclude common law.J in this territory there is no ^f
common law in any case where the law is declared by the codes.
§ 7. Two classes civil rights.] All original civil rights are either:
1. Rights of person; or,
2. Rights of property.
§ 8. Rights—how waived.] Rights of property and of person
may be waived, surrendered, or lost by neglect, in the cases provided
by law.
§ 9. Code divisions.] This code has four general divisions:
1. The first relates to persons;
2. The second to property;
• 8. The third to obligations;
4. The fourth contains general provisions relating to persons,
property and obligations.
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DIVISION FIRST.
PERSONS.

Part I.
II.
III.

Persons.
Personal rights.
Personal relations.

PART I.
Persons.
♦,

§ 10. Minority defined.] Minors are:
1. Males under twenty-one years of age.
2. Females under eighteen years of age.
The periods thus specified must be calculated from the first minute
of the day on which persons are born, to the same minute of the cor
responding day completing the period of minority.
§ 11. Adults.] All other persons are adults.
§ 12. Unborn child.] A child conceived but not born, is to be
deemed an existing person so far as may be necessary for its interests
in the event of its subsequent birth.
§ 13. Unsound mind.] Persons of unsound mind, within the meaniug of this code, are idiots, lunatics, and imbeciles.
§ 14. Custody of minors.] The custody of minors and persons of
unsound mind is regulated by part three of this division.
§ 1"). Minors" disability.] A minor cannot give a delegation of
power, nor. under the age of eighteen, make a contract relating to real
property, or any interest therein, or relating to any personal property
not in his immediate possession or control.
§ 10. Powers conditional.] A minor may make any other con
tract, than as above specified, in the same manner as an adult, subject
only to his power of disaffirmance under the provisions of this title,
and subject to the provisions of the titles on marriage, and on master
and servant.
§ 17. Minors' contracts.] In all cases other than those specified in
sections eighteen and nineteen, the contract of a minor, if made whilst he.
is under the age of eighteen, may be disaffirmed by the minor himself,
either before his majority or within one year's time afterwards; or, in
case of his death within that period, by his heirs or personal represen
tatives; and if the contract be made by the minor, whilst he is over
the age of eighteen, it may be disaffirmed in like manner upon
restoring the consideration to the party from whom it was received,
or paying its equivalent, with interest.
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§ 18. Necessaries of minor.] A minor cannot disaffirm a contract,
otherwise valid, to pay the reasonable value of things necessary for
his support, or that of his family, entered into by him when not under
the care of a parent or guardian able to provide for him or them.
§19. Statutory contracts.] A minor cannot disaffirm an obligation,
otherwise valid, entered into by him under the express authority or
direction of a statute.
§ 20. Idiots' powers.] A person entirely without understanding
has no power to make a contract of any kind, but he is liable for the
reasonable value of things furnished to him necessary for his support,
or the support of his family.
§ 21. Rescission.] A conveyance or other contract of a person of
unsound mind, but not entirely without understanding, made before
his incapacity has been judically determined, is subject to rescission as
provided in the chapter of rescission of this code.
§ 22. Incapacity determined.] After his incapacity has been
judicially determined, a person of unsound mind can make no con
veyance or other contract, nor delegate any power, nor waive any
right, until his restoration to capacity is judicially determined. But
if actually restored to capacity, he may make a will, though his
restoration is not thus determined.
*
§ 23. Minors' wrongs.] A minor, or a person of unsound mind, of
whatever degree, is civilly liable for a wrong done by him, in like
manner as any other person.
§ 24. Damages.] A minor, or person of unsound mind, cannot be
subjected to exemplary damages, unless at the time of the act he was
capable of knowing that it was wrongful.
§ 25. Rights op action.] A minor may enforce his rights by civil
action, or other legal proceedings, in the same manner as a person of
full age, except that a guardian must be appointed to conduct the
same.
§ 26. Indian rights—disabilities.] Indians resident within this
territory, have the same rights and duties as other persons, except
that:
1. They cannot vote or hold office; and that,.
2. They cannot grant, lease or incumber Indian lands, except in the
cases provided by special laws.
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PART II
Personal Rights
§ 27. General personal rights.] Besides the personal rights
mentioned or recognized in the political code, every person has, sub
ject to the qualifications and restrictions provided by law, the right of
Srotection from bodily restraint or harm, from personal insult, from
efamation, and from injury to his personal relations.
§ 28. Defamation.] Defamation is effected by:
1. Libel; or,
2. Slander.
§ 29. Libel defined.] Libel is a false and unprivileged publication
by writing, printing, picture, effigy, or other fixed representation to the
eye,which exposes any person to hatred, contempt, ridicule, or obloquy, or
which causes him to be shunned or avoided, or which has a tendency
to injure him in his occupation.
§ 30. Slander.] Slander is a false and unprivileged publication,
other than libel, which:
1. Charges any person with crime, or with having. been indicted, con
victed, or punished for crime.
2. Imputes in him the present existence of an infectious, contagious
or loathsome disease.
3. Tends directly to injure him in respect to his office, profession,
trade or business, either by imputing to him general disqualifications
in those respects which the office or other occupation peculiarly
requires, or by imputing something with reference to his office, pro
fession, trade or business, that has a natural tendency to lessen its
profit.
4. Imputes to him impotence or want of chastity, or,
5. Which by natural consequence, causes actual damage.
§ 81. Privileged communications.] A privileged communication
is one made:
1. In the proper discharge of an official duty.
2. In any legislative or judicial proceeding, or in any other
official proceeding authorized by law.
3. In a communication, without malice, to a person interested
therein, by one who is also interested, or by one who stands in such
relation to the person interested, as to afford a reasonable ground for
supposing the motive for the communication innocent, or who isrequested by the person interested to give the information.
4. By a fair and true report, without malice, of a judicial, legis
lative or other public official proceeding, or of anything said in the
course thereof.
5. In the cases provided for in subdivisions three and four of
this section, malice is not inferred from the communication or publi
cation.
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§ 32. Offenses against personal relation.] The rights of personal
relation forbid:
1. The abduction of a husband from his wife, or of a parent from
his child.
2. The abduction or enticement of a wife from her husband, of a
child from a parent, or from a guardian entitled to its custody, or of a
servant from his master.
3. The seduction of a wife, daughter, orphan sister, or servant; and,
4. Any injury to a servant, which effects his ability to serve his
master.
§ 33. Force to protect.] Any necessary force may be used to pro
tect from wrongful injury the person or property of oneself, or of a
wife, husband, child, parent, or other relative, or member of one's
family, or of a ward, servant, master, or guest.

PAET III.

Personal Relations.
TITLE I.
MARRIAGE.

CHAPTER I.
THE CONTRACT OF MARRIAGE.

Article I.—Validity.
§ 34. Marriage contract defined.] Marriage is a personal rela
tion arising out of a civil contract, to which the consent of parties
capable of making it is necessary. Consent alone will not constitute
marriage; it must be followed by a solemnization, or by a mutual
assumption of marital rights, duties, or obligations.
§ 35. Proof of.J Consent to and subsequent consummation of mar
riage may be manifested in any form, and may be proved under the
same general rules of evidence as facts in other cases.
§ 36. Lawful age.] Any unmarried male of the age of eighteen
years or upwards, and any unmarried female of the age of fifteen
years or upwards, and not otherwise disqualified, are capable of con
senting to and consummating marriage.
§ 37. Present consent.] The consent to a marriage must be to
one commencing instantly, and not to an agreement to marry after
wards.
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§ 38. Incestuous marriages.] Marriages between parents and
children, ancestors and descendants of every degree, and between
brothel's and sisters of the half as well as the whole blood, and
between uncles and nieces, or aunts and nephews, and between cousins
of the half, as well as of the whole blood, are incestuous and void
from the beginning, whether the relationship is legitimate or illegiti
mate.
§ 39. Voidable marriages.] If either party to a marriage be inca
pable, from physical causes, of entering into the marriage state, or if
the consent of either be obtained by fraud or force, the marriage is
voidable. Every marriage of a step-father with a step-daughter, or of
a step-mother with a step-son, is illegal and void.
§ 40. Illegal marriage.] A subsequent marriage contracted by
any person during the life of a former husband or wife of such person,
with any person other than such former husband or wife, is illegal
and void from the beginning, unless:
1. The former marriage has been annulled or dissolved.
2. Unless such former husband or wife was absent and not known
to such person to be living for the space of five successive years imme
diately preceding such subsequent marriage, or was generally reputed
and was believed by such person to be dead at the time such subsequent
marriage was contracted; in either of which cases the subsequent
marriage is valid until its nullity is adjudged by a competent
tribunal.
§ 41. Pardon does not restore.] No pardon, granted after the
approval of this act, to any person sentenced to imprisonment for life
in this territory, restores such person to the rights of any previous
marriage, or to the guardianship of any issue of such marriage.
§ 42.' Indian marriage.] Indians contracting marriage according
to the Indian custom, and cohabiting as husband and wife, are law
fully married.
§ 43. Other law does not apply.] The provisions of other portions
of this code in relation to contracts, and the capacity of persons to
enter into them, have no application to the contract of marriage.
§ 44. Promise—limitations.] A promise .of marriage is subject to
the same rules as contracts in general, but neither party to a promise,
or contract to marry, is bound by a promise made in ignorance of the
others want of personal chastity; and either is released therefrom by
unchaste conduct on the part of the other, unless both parties parti
cipate therein. All marriages contracted without this territory,
which would be valid by the laws of the country in which the same
were contracted, are valid in this territory.
§ 45. Solemnization.] Marriage must be solemnized, authenticated,
and recorded as provided in this article; but non-compliance with its
provisions does not invalidate any lawful marriage. It may be solem
nized "by either a justice of the supreme court, a judge of the probate
court, or justice of the peace, a mayor, or by a minister of the gospel,
or priest of any denomination; and in case of Indians by the peace
makers, their agents, or superintendent of Indian affairs.
§ 46. Form of declaration -record.] No particular form for the
ceremony of marriage is required, but the parties must declare, in the
presence of the person solemnizing the marriage, and of at least one
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witness, that they take each other as husband and wife. Persons
married without the solemnization provided for in this and the pre
ceding section must, for the purpose of authentication, jointly make a
written declaration of marriage substantially showing:
1. The names, ages, and residence of the parties.
2. The fact of the marriage.
3. The time of the marriage.
4. That the marriage has not been solemnized.
If no record of the solemnization of a marriage heretofore contracted
be known to exist, the parties may join in a written declaration of
such marriage, substantially showing:
1. The names, ages, and residences of the parties.
2. The fact of marriage.
3. That no record of such marriage is known to exist.
Such declaration must be subscribed by the parties, and attested by
at least three witnesses. Declarations of marriage must be acknowl
edged and recorded in like manner as grants of real property. And if
either party to any marriage denies the same, or refuses to join in a
declaration thereof, the other may proceed by action in the district
court to have the validity of the marriage determined and declared.
§ 47. Prerequisites op.1 The person solemnizing a marriage must
ascertain to his satisfaction:
1. The identity of the parties.
2. Their real and full names, and places of residence.
3. That they are of sufficient age to be capable of contracting mar
riage: and
4. The name and place of residence of the witness, or of two wit
nesses, if more than one is present.
§ 48. Record op same.] The person solemnizing a marriage must
enter the facts ascertained by him, pursuant to the last section, and
the date of the solemnization, in a book to be kept by him for that
purpose.
§ 49. Celebrant's certificate.] The person solemnizing a mar
riage must furnish to either party, on request, a certificate thereof,
signed by him specifying:
1. The names and places of residence of the parties married.
2. That they were known to him, or were satisfactorily proved by
the oath of a person known to him, to be the persons described in such
certificate.
3. That he had ascertained that they were of sufficient age to con
tract marriage.
4. The name and place of residence of the attesting witness, or of
two witnesses.
5. The time and place of such marriage: and
6. That after due inquiry made, there appeared to be no lawful
impediment to such marriage.
§ 50. Registry.] The certificate mentioned in the last section may,
within six months after the marriage, be filed with the clerk of the
city or town where the marriage was solemnized, or where either of
the parties reside, or the register of deeds of such county; and. when
thus filed, must be entered in a book to be provided by such officer in

214

Personal Relations.

v

Civil Code.

the alphabetical order of the name of each party, and in the order of time
in which it is filed.
§ 51. Facts in registry.] The entry required by the last section
must specify:
1. The name and place of residence of each party.
2. The time and place of marriage.
3. The name and official station of the person signing the certificate:
and
4. The time when the certificate was filed.
§ 52. Proof and acknowledgment.] If a certificate of marriage
is signed by a minister or priest, there must be indorsed or annexed,
before filing, a certificate of a magistrate residing in the same county
with the clerk, that the person by whom it is signed is personally
known to such magistrate, and has acknowledged the execution of the
certificate, in his presence, or that the execution of the certificate by
a minister, or priest of some religious denomination, has been proved
to the magistrate by the oath of a person known to him, and who saw
the certificate executed.
§ 53. Record evidence.J A certificate or declaration of marriage,
or the entry thereof, made as above directed, or a copy of the certifi
cate, or declaration, or entry, duly certified, is presumptive evidence of
the fact of the marriage.
§ 54. Causes for annulling marriage.] A marriage may be annulled
by an action in the district court to obtain a decree of nullity, for any
of the following causes existing at the time of the marriage:
1. That the party in whose behalf it is sought to have the marriage
annulled was under the age of legal consent, and such marriage was
contracted without the consent of his or her parents, or guardian, or
person having charge of him or her, unless, after attaining the age of
consent, such party for any time freely cohabited with the other as
husband or wife.
2. That the former husband or wife of either party was living, and
the marriage with such former husband or wife was then in force.
3. That either party was of unsound mind, unless such party, after
coming to reason, freely cohabited with the other as husband or wife.
4. That the consent of either party was obtained by fraud, unless
such party afterwards, with full knowledge of the facts constituting
the fraud, freely cohabited with the other as husband or wife.
5. That the consent of either party was obtained by force, unless
such party afterwards freely cohabited with the other as husband or
wife.
6. That either party was, at the time of the marriage, physically
incapable of entering into the marriage state, and such incapacity con
tinues and appears to be incurable.
Every minister or magistrate who solemnizes any marriage, where
either of the parties is known to him to be under the age of legal con
sent, and without the consent of his or her parents, or guardian, or
persons having charge of him or her, or where either of the parties is
known to him to be of unsound mind, or any marriage to which,
within his knowledge, any legal impediment exists, is guilty of a
misdemeanor.
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§ 55. Limitation on action.] An action to obtain a decree of nullity
of marriage, for causes mentioned in the preceding .section, must be
commenced within the periods and by the parties, as follows:
1. For causes mentioned in subdivision one: by the party to the
marriage who was married under the age of legal consent, within
four years after arriving at the age of consent, or by a parent,
guardian, or other person having charge of such non-aged male or
female, at any time before such married minor has arrived at the age
of legal consent.
2. For causes mentioned in subdivision two: by either party
during the life of the other, or by such former husband or wife.
3. For causes mentioned in subdivision three; by the party injured,
or relative, or guardian of the party of unsound mind, at any time
before the death of either party.
4. For causes mentioned in subdivision four; by the party injured,
within four years after the discovery of the facts constituting the fraud.
5. For causes mentioned in subdivision five; by the injured party,
within four years after the marriage.
6. For causes mentioned in subdivision six; by the injured party,
within four years after the marriage.
§56. Children legitimate.] Where a marriage is annulled on the
ground that a former husband or wife was living, or on the ground of
insanity, children begotten before the judgment are legitimate, and
succeed to the estate of both parents.
§ 57. Custody of.] The court must award the custody of the
children of a marriage annulled on the ground of fraud or force, to the
innocent parent, and may also provide for their education and main
tenance out of the property of the guilty party.
§ 58. Effect of judgment.] A judgment of nullity of marriage
rendered is conclusive only as against the parties to the action and
those claiming under them.
Article II.

Dissolution.

§59. Dissolved -how.] Marriage is dissolved only:
1. By the death of one of the parties: or.
2. By the judgment of a court of competent jurisdiction decreeing a
divorce of the parties.
The effect of a judgment decreeing a divorce is to restore the parties
to the state of unmarried persons. The district court in each county
or subdivision, has such jurisdiction, in an action according to the
code of civil procedure.
§ 60. Causes for divorce definitions restrictions.] Divorces
may be granted for any of the following causes:
1. Adultery.
2. Extreme cruelty.
3. Willful desertion.
4. Willful neglect.
5. Habitual intemperance.
6. Conviction for felony.
1. Adultery, as to its definition as here used, is the voluntary sexual
intercourse of a married person with a person other than the offender's
husband or wife.
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2. Extreme cruelty is the infliction of grievous bodily injury or
grievous mental suffering upon the other, by one party to the marriage.
3. Willful desertion is the voluntary separation of one of the married
parties from the other, with intent to desert.
Persistent refusal to have reasonable matrimonial intercourse as
husband and wife, when health or physical condition does not make
such refusal reasonably necessary, or the refusal of either party to
dwell in the same house with the other party, when there is no just
cause for such refusal, is desertion.
When one party is induced by the stratagem or fraud of the other
party to leave the family dwelling place, or to be absent, and during
such absence the offending party departs with intent to desert the
other, it is desertion by the party committing the stratagem or fraud,
and not by the other.
Departure or absence of one party from the family dwelling place,
caused by cruelty, or by threats of bodily harm, from which danger
would be reasonably apprehended from the other, is not desertion by
the absent party, but it is desertion by the other party.
Separation by consent, with or without the understanding that one
of the parties will apply for a divorce, is not desertion.
Absence or separation, proper in itself, becomes desertion when
ever the intent to desert is fixed during such absence or separation.
Consent to a separation is a revocable act, and if one of the parties
afterwards, in good, faith, seeks a reconciliation and restoration, but
the other refuses it, such refusal is desertion.
If one party deserts the other, and before the expiration of the stat
utory period required to make the desertion a cause of divorce, returns
and offers, in good faith, to fulfill the marriage contract, and solicits
condonation, the desertion is cured. If the other party refuse such
offer and condonation, the refusal shall be deemed and treated as
desertion by such party, from the time of refusal.
The husband may choose any reasonable place or mode of living, and
if the wife does not conform thereto, it is desertion.
If the place or mode of living selected by the husband is unreason
able and grossly unfit, and the wife does not conform thereto, it is de
sertion on the part of the husband from the time her reasonable
objections are made known to him.
4. Willful neglect is the neglect of the husband to provide for
his wife the common necessaries of life, he having the ability to do
so; or it is the failure to do so by reason of idleness, profligacy, or dis
sipation.
5. Habitual intemperance is that degree of intemperance, from the
use of intoxicating drinks, which disqualifies the person a great por
tion of the time from properly attending to business, or which would
reasonably inflict a course of great mental anguish upon the innocent
party.
Willful desertion, willful neglect, or habitual intemperance, must
continue for two years before either is a ground for divorce.
§ 61. Denial of divorce—causes—definitions.] Divorces must be
denied upon showing:
1. Connivance; or,
2. Collusion; or,
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3. Condonation; oe,
4. Recrimination; or,
5. Limitation and lapse of time.
1. Connivance is the corrupt consent of one party to the commis
sion of the acts of the other, constituting the cause of divorce. Corrupt
consent is manifested by passive permission, with intent to connive at
or actively procure the commission of the acts complained of.
2. Collusion is an agreement between hubsand and wife that one of
them shall commit, or appear to have committed, or to be represented
in court as having committed acts constituting a cause of divorce, for
the purpose of enabling the other to obtain a divorce.
3. Condonation is the conditional forgiveness of a matrimonial
offense constituting a cause of divorce.
The following requirements are necessary to condonation :
1. A knowledge on the part of the condoner of the facts constituting
the cause of divorce.
2. Reconciliation and remission of the offense by the injured party.
3. Restoration of the offending party to all marital lights.
Condonation implies a condition subsequent; that the forgiving party
must be treated with conjugal kindness. Where the cause of divorce
consists of a course of offensive conduct, or arises in cases of cruelty
from excessive acts of ill treatment which may, aggregately, consti
tute the offense, cohabitation, or passive endurance, or conjugal kind
ness, shall not be evidence of condonation of any of the acts consti
tuting such cause, unless accompanied by an express agreement to
condone. In such cases condonation can be made only after the
cause of divorce has been complete, as to the acts complained of. A
fraudulent concealment by the condonee of facts constituting a differ
ent cause of divorce from the one condoned, and existing at the time
of condonation, avoids such condonation. Condonation is revoked and
the original cause of divorce revived:
1. When the condonee commits acts constituting a like or other
cause of divorce; or,
2. When the condonee is guilty of great conjugal unkindness, not
amounting to a cause of divorce, but sufficiently habitual and gross to
show that the conditions of condonation had not been accepted in
good faith, or not fulfilled.
4. Recrimination is showing by the defendant of any cause of
divorce against the plaintiff, in bar of the plaintiff's cause of divorce.
Condonation of a cause of divorce, shown in the answer as a recrim
inatory defense, is a bar to such defense, unless the condonation be
revoked, as above provided, or two years have elapsed after the condo
nation and before the accruing or completion of the cause of divorce
against which the recrimination is shown.
§ 62. Adultery by husband.1 When a divorce is granted for the
adultery of the husband, the legitimacy of children of the marriage,
begotten of the wife before the commencement of the action, is not
affected.
§ 63. By wife—legitimacy.] When a divorce is granted for the
adultery of the wife, the legitimacy of children begotten of her before
the commission of the adultery is not affected; but the legitimacy of
other children of the wife may be determined by the court, upon the
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evidence in the case. In every such case all children begotten before
the commencement of the action, are to be presumed legitimate until
the contrary is shown.
§ 64. Guilty cannot marry.] When a divorce is granted for
adultery, the innocent party may man*y again during the life of the
other; but the guilty party cannot marry any person, except the inno
cent party, until the death of the other.
Article III. -Other Causes for Denying Divorce.
§ 65. Time limited.] A divorce must be denied:
1. When the cause is adultery and the action is not commenced
within two years after the commission of the act of adultery, or after
its discovery by the injured party; or,
2. When the cause is conviction of felony, and the action is not com
menced before the expiration of two years after a pardon, or the
termination of the period of sentence.
3. In all other cases when there is an unreasonable lapse of time
before the commencement of the action.
Unreasonable lapse of time is such a delay in commencing the
action as establishes the presumption that there has been connivance,
collusion, or condonation of the offense, or full acquiescence in the
same, with intent to continue the marriage relation notwithstanding
the commission of such offense. The presumptions arising from lapse
of time may be rebutted by showing reasonable grounds for the delay
in commencing the action.
§ 66. Only statutory limitations.) There are no limitations of
time for commencing actions for divorce, except such as are contained
in the foregoing section, sixty-five.
§ 67. Term of residence.] A divorce must not be granted unless
the plaintiff has, in good faith, been a resident of the territory ninety
days next preceding the commencement of the action.
§ 68. Presumption of domicile.] In actions for divorce the pre
sumption of law that the domicile of the husband is the domicile of
the wife, does not apply. After sepai-ation, each party may have a
separate domicile, depending for proof upon actual residence, and not
upon legal presumptions.
§ 69. Affirmative proof required.] No divorce can be granted
upon the default of the defendant, or upon the uncorroborated state
ment, admission, or testimony of the parties, or upon any statement
or finding of fact made by a referee; but the court must, in addition
to any statement or finding of the referee, require proof of the facts
alleged, and such proof, if not taken before the court, must be upon
written questions and answers.
Article IV.

General Provisions.

§ 70. Maintenance.! Though judgment of divorce is denied, the
court may, in an action for divorce, provide for the maintenance of a
wife and her children, or any of them, by the husband.
§ 71. Alimony pending action.] While an action for divorce is
pending, the court may, in its discretion, require the husband to pay,
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as alimony, any money necessary to enable the wife to support herself
or her children, or to prosecute or defend the action.
§ 72. Custody of children.] In an action for divorce, the court
may, before or after judgment, give such direction for the custody, care
and education of the children of the marriage, as may seem necessary
or proper, and may at any time vacate or modify the same.
§ 73. Support.] Where a divorce is granted for an offense of the
husband, the court may compel him to provide for the maintenance of
the children of the marriage, and to make such suitable allowance to
the wife for her support during her life, or for a shorter period, as the
court may deem just, having regard to the circumstances of the parties
respectively; and the court may, from time to time, modify its orders
in these respects.
§ 74. Security -separate estate homestead.] The court may
require the husband to give reasonable security for providing mainten
ance, or making any payments required under the provisions of this
chapter, and may enforce the same by the appointment of a receiver,
or by any other remedy applicable to the case. But when the wife has
a separate estate sufficient to give her a proper support, the court, in
its discretion, may withhold any allowance to her out of the separate
property of the husband. The court, in rendering a decree of divorce,
may assign the homestead to the innocent party, either absolutely or
for a limited period, according to the facts of the case, and in conso
nance writh the law relating to homesteads. The disposition of the
homestead by the court, and all orders and decrees touching the
alimony and maintenance of the wife, and for the custody, education
and support of the children, as above provided, are subject to revision
on appeal in all particulars, including those which are stated to be in
the discretion of the court.

CHAPTER III.
husband and wipe.
§ 75. Mutual relations.] Husband and wife contract toward each
other obligations of mutual respect, fidelity, and support.
§ 76. Head of family.] The husband is the head of the family. He
may choose any reasonable place or mode of living, and the wife must
conform thereto.
§ 77. Duty to support.] The husband must support himself and his
wife out of his property or by his labor. The wife must support the
husband, when he has not deserted her, out of her separate property,
when he has no separate property, and he is unable, from infirmity, to
support himself.
| 78. Separate property- dwelling.] Except as mentioned in sec
tion seventy-seven, neither husband nor wife has any interest in the
Property of the other, but neither can be excluded from the other's
welling.
§ 79. Contracts.] Either husband or wife may enter into any
engagement or transaction with the other, or with any other person,
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respecting property, which either might, ,if unmarried, subject, in
transactions between themselves, to the general rules which control
the actions of persons occupying confidential relations with each
other, as defined by the title on trusts.
§ 80. Cannot alter relations.] A husband and wife cannot, by
any contract with each other, alter their legal relations, except as to
property, and except that they may agree, in writing, to an immediate
separation, and may make provision for the support of either of them
and of their children during such separation.
§81. Separation. | The mutual consent of the parties is a suffi
cient consideration for such an agreement as is mentioned in the last
section.
§ 82. Joint tenants wife's conveyance.] A husband and wife may
hold real or personal property together as joint tenants, or tenants in
common. The wife may. without the consent of her husband, convey
her separate property. A full and complete inventory of the separate
personal property of the wife may be made out and signed by her,
acknowledged or proved in the manner provided by law for the
acknowledgment or proof of a grant of real property by an unmarried
woman, and recorded in the office of the register of deeds of the
county or subdivision in which the parties reside. The filing of the
inventory in the registers office is notice and prima facie evidence of
the title of the wife.
§ 83. Separate and mutual rights.] Neither husband nor wife, as
such, is answerable for the acts of the other.
2. The earnings of the wife are not liable for the debts of the hus
band, and the earnings and accumulations of the wife, and of her
minor children living with her, or in her custody, while she is living
separate from her husband, are the separate property of the wife.
3. The separate property of the husband is not liable for the debts of
the wife contracted before the marriage.
4. The separate property of the wife is not liable for the debts of
her husband, but is liable for her own debts, contracted before or after
marriage.
5. No estate is allowed the husband as tenant by courtesy, upon the
death of his wife, nor is any estate in dower allotted to the wife upon
the death of her husband.
§ 84. Wife's necessaries.] If the husband neglect to make adequate
provision for the support of his wife, except in the cases mentioned
in the next section, any other person may, in good faith, supply her
with articles necessary for her support and recover the reasonable
value thereof from the husband.
§ 85. Abanoonment separation.] A husband abandoned by his
wife is not liable for her support until she offers to return, unless she
was justified by his misconduct in abandoning him; nor is he liable for
her support when she is living separate from him, by agreement, unless
such support is stipulated in the agreement.
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TITLE II.
PARENT AND CHILD.

Chapter I.

II.

By birth.
By adoption

CHAPTER I.
CHILDREN BY BIRTH.

§ 86. Legitimacy presumed.] All children born in wedlock are pre
sumed to be legitimate.
§ 87. Definitions.] All children of a woman who has been mar
ried, born within ten months after the dissolution of the marriage,
are presumed to be legitimate children of that marriage. A child
born before wedlock becomes legitimate by the subsequent marriage
of its parents.
§ 88. Disputed legitimacy.] The presumption of legitimacy can
be disputed only by the husband or wife, or the descendant of one or
both of them. Illegitimacy, in such case, may be proved like any
other fact.
§ 89. Both parents support children.] The parent entitled to the
custody of a child must give him support and education suitable to his
circumstances. If the support and education which the father of a
legitimate child is able to give are inadequate, the mother must assist
him to the extent of her ability.
§ 90. Title to custody—father.] The father of a legitimate
unmarried minor child is entitled to its custody, services, and earnings;
but he cannot transfer such custody or services to any other person,
except the mother, without her written consent, unless she has
deserted him, or is living separate from him by agreement. If the
father be dead, or be unable, or refuse to take the custody, or has aban
doned his family, the mother is entitled thereto.
§ 91. Of illegitimate child.] The mother of an illegitimate
unmarried minor is entitled to its custody, services, and earnings.
§ 92. Court may direct.] The district court may direct an allow
ance to be made to a parent of a child, out of its property, for its past
or future support and education, on such condititions as may be proper,
whenever such direction is for its benefit.
§ 93. Property control.] The parent, as such, has no control over
the property of the child.
§ 94. Parental abuse.] The abuse of parental authority is the
subject of judicial cognizance in a civil action in the district court,
brought by the child, or by its relative within the third degree, or by
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the officers of the poor where the child resides; arid when the abuse is
established, the child may be freed from the dominion of the parent,
and the duty of support and education enforced.
§ 95. Parent's power ceases.] The authority of a parent ceases:
1. Upon the appointment by a court of a guardian of the person of
the child.
2. Upon the marriage of the child; or,
3. Upon its attaining majority.
§ 96. Public action for support of child.] Tf a parent chargeable
with the support of a child dies, leaving it chargeable upon the town
ship, or county, and leaving an estate sufficient for its support, the
officers of the poor, in the name of the township, or county, respect
ively, may claim provision for its support from the parent's estate by
civil action, and for this purpose may have the same remedies as any
creditors against that estate,, and against the heirs, devisees, and next
of kin of the parent.
§ 97. Support of poor.] It is the duty of the father, the mother,
and the children, of any poor person who is unable to maintain him
self by work, to maintain such person to the extent of their ability.
The promise of an adult child to pay for necessaries previously fur
nished to such parent, is binding.
§ 98. Neglect of child.] If a parent neglects to provide articles
necessary for his child who is under his charge, according to his cir
cumstances, a third person may in good faith supply such necessaries,
and recover the reasonable value thereof from the parent.
§ 99. Parent when not liable.] A parent is not bound to compen
sate the other parent, or a relative, for the voluntary support of his
child without an agreement for compensation, nor to compensate a
stranger for the support of a child who has abandoned the parent
without just cause.
§ 100. Support of step-children.] A husband is not bound to
maintain his wife's children by a former husband; but if he receives
them into his family and supports them, it is presumed that he does
so as a parent, and where such is the case, they are not liable to him
for their support, nor he to them for their services.
§ 101. After majority.] Where a child, after attaining majority,
continues to serve and to be supported by the parent, neither party is
entitled to compensation in the absence of an agreement therefor.
§ 102. Child's earnings.] The parent, whether solvent or insolvent,
may relinquish to the child the right of controlling him and receiving
his earnings. Abandonment by the parent is presumptive evidence of
such relinquishment.
§ 103. Wages paid.] The wages of a minor employed in service
may be paid to him or her, until the parent, or guardian, entitled
thereto gives the employer notice that he claims such wages.
§ 104. Change residence.] A parent entitled to the custody of a
child has a right to change his residence, subject to the power of the
district court to restrain a removal which would prejudice the rights
or welfare of the child.
§ 105. Non-liability.] Neither parent nor child is answerable, as
such, for the act of the other.
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§ 106. Father's and mother's custody.] The husband and wife, as
such, has no rights superior to those of the wife and mother, in regard
to the care, custody, education, and control of the children of the
marriage, while such husband and wife live separate and apart from
each other; and when they so live in a state of separation without
being divorced, the district court or judge thereof, upon application of
either, may grant a writ of habeas corpus to inquire into the custody
of any minor unmarried child of the marriage, and may award the
custody of such child to either, for such time and under such regula
tions as the case may require. The decision of the court or judge
must be guided by the rules prescribed in section one hundred and
twenty-seven, under the title of "guardian and ward.''

CHAPTER II.
adoption.
§ 107. Minor adopted.] Any minor child may be adopted by any
adult person, in the cases, and subject to the rules, prescribed in this
chapter.
§ 108. Relative age limited.] The person adopting a child must
be at least ten years older than the person adopted.
§ 109. Married persons limited.] A married man, not lawfully
separated from his wife, cannot adopt a child without the consent of
his wife, nor can a married woman not thus separated from her hus
band, without his consent, provided the husband or wife not consenting,
is capable of giving such consent.
§ 110. Consent op parent.] A legitimate child cannot be adopted
without the consent of its parents, if living, nor an illegitimate child
without the consent of its mother, if living, except that consent is not
necessary from a father or mother, deprived of civil rights, or adjudged
guilty of adultery, or of cruelty, and for either cause divorced, or
adjudged to be an habitual drunkard, or who has been judicially
deprived of the custody of the child, on account of cruelty or neglect.
§111. Of child.] The consent of a child, if over the age of twelve
years, is necessary to its adoption.
§ 112. Probate approval.] The person adopting a child, and the
child adopted, and the other persons whose consent is necessary, must
appear before the probate judge of the county where the person adopt
ing resides, and the necessary consent must thereupon be signed, and
an agreement be executed by the person adopting, to the effect that
the child shall be adopted and treated in all respects as his own law
ful child should be treated.
§ 113. Separate examination.] The probate judge must examine
all persons appearing before him pursuant to the last section, each
separately, and if satisfied that the interests of the child will be pro
moted by the adoption, he must make an order declaring that the
child shall thenceforth be regarded and treated in all respects as the
child of the person adopting.
§ 114. Change of name.] A child, when adopted, may take the family
name of the person adopting. After adoption, the two shall sustain
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towards each other the legal relation of parent and child, and have all
the rights and be subject to all the duties of that relation.
§ 115. Parents relieved.] The parents of an adopted child are,
from the time of the adoption, relieved of all parental duties towards,
and of all responsibility for, the child so adopted, and have no right
over it.
§ 116. Illegimate child.'] The father of an illegimate child, by
publicly acknowledging it as his own, receiving it as such, with the
consent of his wife if he is married, into his family, and otherwise treat
ing it as if it were a legitimate child, thereby adopts it as such; and
such child is thereupon deemed for all purposes legitimate from the
time of its birtb. The foregoing provisions of this chapter do not apply
to such an adoption.

TITLE III.
guardian and ward..
§ 117. Guardian defined.] A guardian is a person appointed to
take care of the person or property of another.
§ 118. Ward.] The person over whom, or over whose property a
guardian is appointed, is called his ward.
§ 119. Guardians classed.] Guardians are either:
1. General; or,
2. Special.
§ 120. General.] A general guardian is a guardian of the person,
or of all the property of the ward within this territory, or of both.
§ 121. Special.] Every other is a special guardian.
§ 122. How and by whom appointed.] A guardian of the person or
estate, or of both, of a child born, or likely to be born, may be
appointed by will or by deed, to take effect upon the death of the
parent appointing.
1. If the child be legitimate, by the father, with the written consent
of the mother; or by either parent, if the other be dead or incapable
of consent.
2. If the child be illegitimate, by the mother.
§ 123. Power.] No person, whether a parent or otherwise, has any
power as guardian of property, except by appointment as hereinafter
provided.
§ 124. Probate jurisdiction.] A guardian of the person or prop
erty, or both, of a person residing in this territory, who is a minor, or
of unsound mind, may be appointed in all cases, other than those
named in section 122, by the probate court, as provided in the probate
code.
§ 125. Of unsound mind.] A guardian of the property, within this
territory, of a person not residing therein, who is a minor, or of un
sound mind, may lie appointed by the probate court.
§ 12(5. Exclusive control.] In all cases the court making the
appointment of a guardian has exclusive jurisdiction to control him.
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§ 127. Rules governing section.] In awarding the custody of a
minor, or in appointing a general guardian, the court or judge is to be
guided by the following considerations:
1. By what appears to be for the best interest of the child in respect
to its temporal, and its mental, and moral welfare; and if the child be
of a sufficient age to form an intelligent preference, the court or judge
may consider that preference in determining the question.
2. As between parents adversely claiming the custody or guardian
ship, neither parent is entitled to it as of right, but, other things being
equal, if the child be of tender years, it should be given to the mother;
if it be of an age to require education and preparation for labor or
business, then to the father.
3. Of two persons equally entitled to the custody in other respects,
preference is to be given as follows:
1. To a parent.
2. To one who was indicated by the wishes of a deceased parent.
3. To one who already stands in the position of a trustee of a fund
to be applied to the child's support.
4. To a relative.
§ 128. Guardian's power.] A guardian appointed by a court has
power over the person and property of the ward, unless otherwise or
dered.
§ 129. Op the person.] A guardian of the person is charged with
the custody of the ward, and must look to his support, health, and edu
cation. He may fix the residence of the ward at any place within the
territory, but not elsewhere, without permission of the court.
§ 130. Of the property.] A guardian of the property must keep
safely the property of his ward. He must not permit any unnecessary
waste or destruction of the real property, nor make any sale of such
property without the order of the probate court, but must, so far as it
is in his power, maintain the same, with its buildings and appurten
ances, out of the income or other property of the estate, and deliver it
to the ward at the close of his guardianship, in as good condition as he
received it.
§ 131. Relation defined.] The relation of guardian and ward is
confidential, and is subject to the provisions of the title on trusts.
§ 132. Court control.] In the management and disposition of the
person or property committed to him, a guardian may be regulated
and controlled by the court. r .
§ 133. Joint guardians.) On the death of one, or two, or more joint
guardians, the power continues to the survivor until a further appoint
ment is made by the court.
§134. Removal- -causes.] A guardian may be removed by the
probate court for any of the following causes:
1. For abuse of his trust.
2. For continued failure to perform its duties.
3. For incapacity to perform its duties.
4. For gross immorality.
5. For having an interest adverse to the faithful performance of his
duties.
6. For removal from the territory.
7. In the case of guardian of the property, for insolvency; or,
is
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8. When it is no longer proper that the ward should be under
guardianship.
§ 135. Parental appointee superseded.) The power of a guardian
appointed by a parent is superseded:
1. By his removal, as provided in section 134.
2. By the solemnized marriage of the ward; or.
3; By the ward's attaining majority.
§ 136. Court appointee.] The power of a guardian appointed by a
court is suspended only:
1. By order of the court; or.
2. If the appointment was made solely because of the ward's minor
ity, by his obtaining majority: or,
3. The guardianship over the person of the ward by the marriage of
the ward.
8 137. Ward's ma.iokity.| After a ward has come to his majority,
he may settle accounts with his guardian, and give him a release,
which is valid if obtained fairly and without undue influence.
S 138.
Limitation op discharge.) A guardian appointed by a
court is not entitled to his discharge until one year after the ward's
majority.
S 139. Asylum for unsound mind.| A person of unsound mind may
be placed in an asylum for such persons upon the order of the probate
court of the county in which he resides, as follows:
1. The court must be satisfied, by the oath of two reputable
physicians, that such person is of unsound mind, and unfit to be at
large.
2. Before granting the order the judge must examine the person
himself, or if that is impracticable, cause him to be examined by an
impartial person, duly sworn for that purpose.
3. After the order is granted the person alleged to be of unsound mind,
his or her husband, or wife, or relative to the third degree, may appeal
to the district court and demand therein an investigation before a
jury, which must be substantially, in all respects, conducted as under
an inquisition of lunacy.

TITLE TV.
MASTER and servant.

§ 140. Apprenticeship authorized.J Male minors, and unmarried
females under the age of eighteen years, with the consent of the per
sons or officers hereinafter mentioned, may hind themselves, by a
writing called an indenture, as fully as if they were of age, to serve
as clerks, apprentices, or servants, in a particular calling, until
majority (except in the case of females, who cannot bind themselves
further than until the age of eighteen), or for any shorter time.
§141. Consent by whom.] Consent to an indenture of apprentice
ship must be given by certificate at the end thereof, or endorsed
thereon, signed:
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1. By the father and mother of the apprentice.
2. If the father lacks capacity to consent, or has abandoned or neg
lected to provide for the family, or is dead, and no testamentary
guardian or executor has been appointed by him, with power under
the will to bring up the child to a calling, and a certificate of such
fact is indorsed on the indenture by a justice o.f the peace of the
county, then by the mother..
3. If the father is dead, and such guardian or executor has been
appointed by him, then by such guardian or executor.
4. If the mother is dead, or lacks capacity to consent, then by the
father.
5. If there is no parent of capacity to consent, and no such execu
tor, then by the guardian; or,
6. If there is no such parent, executor, or guardian, then by the
officers of the poor of the town or county, or by any two justices of
the peace of the county, or by the probate judge.
§ 142. Liability.] A parent, executor, or guardian, consenting to
an indenture, is not liable for a breach thereof by the apprentice,
unless the indenture or consent expresses an intention to bind him
therefor.
§ 143. Poor may be bound.] Any child who is chargeable, or whose
parents are chargeable to a county or city poor house, or who is in
such poor house, may be bound to service until attaining twenty-one
years, or if a female, until attaining eighteen years, by the proper offi
cers of the poor, as provided in this title; but such binding by said
officers must be with the consent in writing, of the justice of the
peace of the county or city.
§ 144. Indian child.] No child of an Indian woman can be bound,
under this title, except in the presence, and with the consent of a
justice of the peace; and his certificate of consent must be filed with
the probate judge of the county where the indenture is executed.
§ 145. Age stated.] In every indenture of apprenticeship the age
of the apprentice must be stated, and such statement is presumptive
evidence thereof; and before an officer executes an indenture, or con
sents thereto, he must inform himself of the age of the apprentice.
§ 146. Consideration.] If there is any pecuniary consideration
for an indenture of apprenticeship on either part, it must be stated
therein.
§ 147. Education required.] The indenture shall also contain an
agreement on the part of the person to whom such child shall be
bound, that he will cause such child to be instructed to read and write,
and to be taught the general rules of arithmetic, or, in lieu thereof,
that he will send such child to school three months of each year of
the period of indenture; and that he will give him a new bible at the
expiration of his term of service.
§ 148. Filing counterpart.] Every officer executing an indenture
of apprenticeship must file a counterpart thereof with the probate
judge of the county in which he is an officer.
§ 149. Immigrant minor.] An immigrant minor may bind himself
to service until he attains majority, or for a shorter term, in such
manner as may be prescribed by the law of the county in which the
contract is made. If the indenture is made for the purpose of enabling

228

Personal Relations;

Civil Code,

him to pay his passage to this country, it may be for the term of
oneyear, although such term extends beyond his majority, but in no
case for a longer term.
§ 150. Acknowledgment. |
Every indenture under section one
hundred and forty-nine must be duly acknowledged by the minor on
a private examination before a probate judge or a justice of the peace,
and a certificate of the acknowledgment, showing that the same was
made freely, must be indorsed upon the contract.
§ 151. Assignment allowed.] The master, under an indenture
specified in section one hundred and forty-nine, may assign it, by
writing indorsed thereon, and with the approval, also indorsed, of a
magistrate mentioned in section one hundred and fifty.
§ 152. Indenture void, &c] No indenture or contract for the ser
vice of an apprentice is binding upon him unless made as hereinbefore
presciibed.
§ 153. Overseers of poor.] The county overseer of the poor, and
the overseers of the poor of cities and towns, must see that every
apprentice or other servant in their respective counties, cities, or
towns, is properly treated, and that the terms of the contract are ful
filled in his favor; and it is their duty to redress any grievance of such
persons in the manner prescribed by law.
§154. Penalty upon absent apprentice.] If an apprentice, for
whose instruction the master receives no pecuniary compensation,
willfully absents himself from service without leave, he may be com
pelled to serve double the time of such absence, unless he makes satis
faction for the injury; but such additional term of service cannot
extend more than three years beyond the original term.
§ 155. Free vocation.] No person may accept from an apprentice
or servant, an agreement, oath, or promise not to exercise his vocation
in auy particular place; nor may any person exact from an apprentice
or servant, any consideration for exercising his vocation in any place
after his term of service has expired.
•
§ 156. Penalty for restraint.] Any consideration exacted con
trary to the last section, may be I'ecovered back with interest, and
every person accepting such agreement or exacting such consideration,
is liable to the apprentice or servant in a penalty of one hundred
dollars.
, (...■. . .
§ 157. Deceased master.] The executors or administrators of the
master of any apprentice bound by officers of the poor, may assign
the indenture, with the written consent of the apprentice, •acknowl
edged before a justice of the peace.
§158. Consent to assignment.] If an apprentice refuses consent
to an assignment under the last section, the probate or district court
may authorize such assignment without his consent, upon application,
after fourteen days' notice, to the apprentice or to his parents or guar
dian, if he has any in the county.
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DIVISION SECOND.
PROPERTY.

Part I.
II.
HI.
IV.

Property in General.
Real, or Immovable Property.
Personal, or Movable Property.
Acquisition of Property.

PAET.li

Property in- General.
*

Title I.
II.
111.

Nature of Property.
Ownership.
General Definitions.

TITLE I.
NATURE OF PROPERTY.

§ 159. Ownership defined.] The ownership of a thing is the right
of one or more persons to possess and use it to the exclusion of others.
In this code, the thing of which there may be ownership, is called
property.
§ 160. What may be owned. J There may be ownership of al}
inanimate things which are capable of appropriation, or of manual
delivery; of all domestic animals; of all obligations; of such products
of labor or skill, as the, composition of.au author, the good will of a
business, trade- marks and signs, and of rights created or granted by
statute.
§ 161. Wild animals.] Animals, wild by nature, are the subjects
of ownership while living only when on the land of the person claim
ing them, or when tamed, or taken and held in possession, or disabled
and immediately pursued.
§ 162. Property classed. | Property is either:
1. Real or immovable; or.
■ . ,.
2. Personal or movable.
§ 168. Real depinbd.] Real or immovable property consists- of:
1. Land.
.■./'•"
2. That which is affixed to land.
-• -
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3. That which is incidental or appurtenant to land.
4. That which is immovable by law.
§ 164. Land defined.] Land is the solid material of the earth,
. whatever may be the ingredients of which it is composed, whether soil,
rock, or other substance.
§ 165. Fixtures.] A thing is deemed to be affixed to land, when it
is attached to it by roots, as in the case of trees, vines, or shrubs; or
imbedded in it, as in the case of walls; or permanently resting upon
it, as in the case of buildings; or permanently attached to what is thus
permanent, as by means of cement, plaster, nails, bolts, or screws.
§ 166. Appurtenances.] A thing is deemed to be incidental or
appurtenant to land, when it is by right used with the land for its
benefit, as in the case of a way, or watercourse, or of a passage for
light, air, or heat, from or across the land ©f another. Sluice boxes,
flumes, hose, pipes, railway tracks, cars, blacksmith shops, mills, and
all other machinery or tools used in working or developing a mine, are
to be deemed affixed to the mine.
§ 167. Personal property defined.] Every kind of property that
is not real is personal.

CHAPTER I.
OWNERS.

§ 168. Ownership—limitation.] The legislative assembly can pass
no law interfering with the primary disposal of the soil. All property
in this territory has an owner, whether that owner is the United States,
or the territory, and the property public; or the owner, an individual,
and the property private. The territory may also hold property as a
private proprietor.
§ 169. Land below high water mark.] The ownership of land
below ordinary high water mark, and of land below the water of a
navigable lake or stream, is regulated by the laws of the United States,
or by such laws as, under authority thereof, the legislative assembly
may enact. The territory is the owner of all property lawfully appro
priated or dedicated to its own use: and of all property of which there
is no other owner.
§ 170. Who may convey.] Any person, whether citizen or alien,
may take, hold, and dispose of property, real or personal, within this
territorv.

CHAPTER II.
modifications of ownership.
Article I.-—Interests in Property.
§ 171. Ownership classed.] The ownership of property is either;
1. Absolute; or.
2. Qualified.
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§ 172. Absolute.] The ownership of property is absolute when a
single person has the absolute dominion over it, and may use it or dis
pose of it according to his pleasure, subject only to general laws.
§ 173. Qualified.] The ownership of property is qualified:
1. When it is shared with one or more persons.
2. When the time of enjoyment is deferred or limited ; or,
3. When the use is restricted.
§ 174. Sole ownership.] The ownership of property by a single
person is designated as a sole or several ownership.
§ 175. Ownership of property.] The ownership of property by
several persons is either:
1. Of joint interests.
2. Of partnership interests; or,
3. Of interests in common.
§ 1 76. Joint tenancy.] A joint interest is one owned by several
persons in equal shares, by a title created by a single will or transfer,
when expressly declared in the will or transfer to be a joint tenancy,
or when granted or devised to executors or trustees as joint tenants.
§177. Partnership. | A partnership interest is one owned by sev
eral persons, in partnership, for partnership purposes.
§ 178. Common tenancy.] An interest in common is one owned by
several persons not in joint ownership or partnership.
§ 179. Definition.] Every interest created in favor of several per
sons in their own right is an interest in common, unless acquired by
them in partnership, for partnership purposes, or unless declared in its
creation to be a joint interest, as provided in section 176.
§ 180. Commencement and duration.] In respect to the time of
enjoyment, an interest in property is either:
1. Present or future; and,
2. Perpetual or limited.
§181. Present.] A present interest entitles the owner to the
immediate possession of the property.
§ 182. Future.] A future interest entitles the owner to the posses
sion of the property only at a future period.
§ 183. Perpetual.] A perpetual interest has a duration equal to
that of the property.
§ 184. Limited.] A limited interest has a duration less than that
of the property.
§ 185. Future estates classed.) A future interest is either:
1. Vested: or.
2. Contingent.
§ 186. W hen they vest.] A future interest is vested when there
is a person in being who would have a right defeasible or indefeasible,
to the immediate possession of the property, upon the ceasing of the
intermediate or precedent interest.
§ 187. How contingent.] A future interest is contingent whilst the
person in whom, or the event upon which, it is limited to take effect.
remains uncertain.
§ 188. Alternative contingencies.] Two or more future interests
may be created to take effect in the alternative, so that if the first in
order fails to vest, the next in succession shall be substituted for it.
and take effect accordingly.

V
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§ 189. Not void.] A future interest is not void merely because of
the improbability of the .contingency on which it is limited to take
effect.
v
§ 190. Posthumous heir.] When a future interest is limited to suc
cessors, heirs, issue or children, posthumous children are entitled to
take in the same manner as if living at the death of their parent.
§ 191. Future estates pass.] t uture interests pass by succession,
will, and transfer, in the same manner as present interests.
§ 192. Possibilities.] A mere possibility, such as the expectancy of
an heir-apparent, is not to be deemed an interest of any kind.
§ 193. Estates of realty.] In respect to real or immovable prop
erty, the interests mentioned in this chapter are denominated estates,
and are specially named and classified in part two of this division.
§ 194. Applies to personal, only.] The names and classification
of interests in real property have only such application to interests
in personal property as is in this division ot the code expressly
provided.
§ 195. Future interest limited.] No future interest in property is
recognized by the law, except such as is defined in this division of the
code.
Article II. Condition of Ownership.
§ 196. Conditions defined.] The time when the enjoyment of prop
erty is to begin or end may be determined by computation, or be made
to depend on events. In the latter case, the enjoyment is said to be
upon condition.
§ 197. Classed.] Conditions are precedent or subsequent. The
former fix the beginning, the latter the ending of the right.
§ 198. Illegal conditions void.] If a condition precedent requires
the performance of an act wrong of itself, the instrument containing
it is so far void, and the right cannot exist. If it requires the perform
ance of an act not wrong of itself, but otherwise unlawful, the instru
ment takes effect, and the condition is void.
§ 199. Marriage limitations.] Conditions imposing restraints upon
marriage, except upon the marriage of a minor, or of the widow of the
person by whom the condition is imposed, are void: but this does not
affect limitations where the intent was not to forbid marriage, but only
to give the use until marriage.
§ 200. Restraint on alienation. | Conditions restraining alienation,
when repugnant to the interest created, are void.
Article III.

Restraints upon Alienation.

§201. Extent of legal limit.] The absolute power of alienation
cannot be suspended by any limitation or condition whatever, for a
longer period than during the continuance of the lives of persons in
being at the creation of the limitation or condition, except in the
single case mentioned in section two hundred and twenty-nine.
§ 202. Future limitation void.] Every future interest is void in
its creation, which, by any possibility, may suspend the absolute
power of alienation for a longer period than is prescribed in this chap
ter. Such power of alienation is suspended when there are no per
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sons in being by whom an absolute interest in possession can be con:
veyed.
§ 203. Leases limited.] No lease or grant of agricultural land for
a longer period than ten years, in which shall be reserved any rent or
service of any kind, shall be valid. No lease or grant of any town or
city lot, for a longer period than twenty years, in which shall be
reserved any rent or service of any kind, shall be valid.
Article IV.— Accumulations.
§ 204. Income -future interest. J Dispositions of the income- of
property to accrue and to be received at any time subsequent to the
execution of the instrument creating such disposition, are governed
by the rules prescribed in this title in relation to future interests.
§ 205. Illegal accumulation.] All directions for the accumulation
of the income of property, except such as are allowed by this title, are
void.
§ 206. Income how directed.] An accumulation of the income of
property, for the benefit of one or more persons, may be directed by
any will or transfer in writing, sufficient to pass the property out of
which the fund is to arise, as follows:
1. If such accumulation is directed to commence on the creation of
the interest out of which the income is to arise, it must be made for the
benefit of one or more minors then in being, and terminate at the
expiration of their minority; or.
2. If such accumulation is directed to commence at any time subse
quent to the creation of the interest out of which the income is to
arise, it must commence within the time in this title permitted for the
vesting of future interests, and during the minority of the beneficiaries,
and terminate at the expiration of such minority.
§ 207. Void beyond minority.] If, in either of the cases men
tioned in the last section, the direction for an accumulation is for a
longer term than during the minority of the beneficiaries, the direc
tion only, whether separable or not from other provisions of the instru
ment, is void as respects the time beyond such minority.
§ 208. Probate power.]' When a minor, for whose benefit an accu
mulation has been directed, is destitute of other sufficient means of
support and education, the probate court, upon application, may
direct a suitable sum to be applied thereto, of the fund.

CHAPTER III.
RIGHTS OF OWNERS.

§ 209. Own includes gain.] The owner of a thing owns also all its
products and accessions.
§ 210. Undirected income.] When, in consequence of a valid limi
tation of future interest, there is a suspension of the power of aliena
tion or of the ownership, during the continuation of which the income
is undisposed of, and no valid direction for its accumulation is given,

234

Property in General.

Civil Code.

such income belongs to the persons presumptively entitled to the next
eventual interest.

CHAPTER IV.
TERMINATION OP OWNERSHIP.

§ 211. Succession defeats contingency. J A future interest, depend
ing on the contingency of the death of any person without successors,
heirs, issue, or children, is defeated by the birth of a posthumous child
of such person, capable of taking by succession.
1 212. Future interest defeated.] A future interest may be
defeated in any manner, or by any act or means, which the party cre
ating such interest provided for or authorized in the creation thereof;
nor is a future interest thus liable to be defeated, to be on that ground
adjudged void in its creation.
§ 213. When not.] No future interest can be defeated or barred
by any alienation or other act of the owner of the intermediate or
precedent interest, nor by any destruction of such precedent interest
by forfeiture, surrender, merger, or otherwise, except as provided by
the next section, or where a forfeiture is imposed by statute as a
penalty for the violation thereof.
§214. Same.] No future interest, valid in its creation, is defeated
by the determination of the precedent interest before the happening
of the contingency on which the future interest is limited to take
effect; but should such contingency afterwards happen, the future
interest takes effect in the same manner and to the same extent as if
the precedent interest had continued to the same period.

TITLE III.
general definition.
§215. Income. includes.] The income of property, as the term is
used in this part of the code, includes the rents and profits of real
property, the interest of money, dividends upon stock, and other pro
duce of personal property.
§ 216. What creates limitation.] The delivery of the grant, where
a limitation, condition, or future interest is created by grant, and the
death of the testator, where it is created by will, is to be deemed the
time of the creation of the limitation, condition, or interest within the
meaning of this part of the code.
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PART II.
Real or Immovable Property.
Title 1. General Provisions.
II. Estates in Real Property.
III. Rights and Obligations of Owners.
IV. Uses and Trusts.
V. Powers.

TITLE I.
GENERAL PROVISIONS.

§ 217. Law governing.] Real property within this territory is
foverned by the law of this territory, except where the title is in the
inited States.

TITLE II.
estates in real property.

Chapter I. Estates in General.
II. Termination of Estates.
III. Servitudes.

CHAPTER I.
ESTATES IN GENERAL

§ 218. Duration classed.J Estates in real property, in respect to
the duration of their enjoyment, are either:
1. Estates of inheritance, or perpetual estates.
2. Estates for life.
3. Estates for years; or,
4. Estates at will.
§ 219. Fee defined.] Every state of inheritance is a fee, and every
such estate, when not defeasible or conditional, is a fee simple or an
absolute fee.
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§ 220. Estates tail are fees.1 Estates tail are abolished; aud
every estate which would be at common law adjudged to be a fee tail,
is a fee simple, and if no valid remainder is limited thereon, is a fee
simple absolute.
§221. Limitation of.] Where a remainder in fee is limited upon
any estate, which would by the common law be adjudged a fee tail,
such remainder is valid as a contingent limitation upon a fee, and vests
in possession, on the death of the first taker, without issue living at
the time of his death.
§ 222. Freehold defined.] Estates of inheritance and for life, are
called estates of freehold; estates for years are chattels real; and
estates at will are chattel interests, but are not liable as such to sale
on execution.
^ 223. Same.] An estate during the life of a third person, whether
limited to heirs or otherwise, is a freehold.
§ 224. Future how limited.] A future estate may be limited by
the act of the party to commence in possession at a future day, either
without the intervention of a precedent estate, or on the termination,
by lapse of time, or otherwise, of a precedent estate, created at the
same time.
§ 225. Reversion defined.] A reversion is the residue of an estate
left, by operation of law, in the grantor, or his successors, or in the
successors of a testator, commencing in possession on the determina
tion of a particular estate granted or devised.
§ 226. Remainder.] When a future estate, other than a reversion,
is dependent on a precedent estate, it may be called a remainder, and
may be created and transferred by that name.
§ 227. Suspension.] The absolute ownership of a term of years,
cannot be suspended for a longer period than the absolute power of
alienation can be suspended in respect to a fee.
§ 228. Further defined.] The suspension of all power to alienate
the subject of a trust, other than a power to exchange it for. other
property to be held upon the same trust, or to sell it and reinvest the
proceeds to be held upon the same trust, is a suspension of the power
of alienation within the meaning of section two hundred and one.
§ 229. Remainder in fee.] A contingent, rem under in fee may be
created on a prior remainder in fee, to take effect in the event that the
persons to whom the first remainder is limited die under the age of
twenty-one years, or upon any other contingency by which the estate
of such persons may be. determined, before they attain majority.
§ 230. Same on other estates.] Subject to the rules of this title,
and of part one of this division, a freehold estate, as well as a chattel real,
may be created to commence at a future day; an estate for life may be
created in a term of years, and a remainder limited thereon: a remain
der of a freehold or chattel real, either contingent or vested, may be
created, expectant on the determination of a term of years; and a fee
may be limited on a fee. upon a contingency, which, if it should occur,
must happen within the period prescribed in this title.
$ 231. Subsequent life estates void.] Successive estates for life
cannot be limited, except to persons in being at the creation thereof,
and all life estates subsequent to those of persons in being are void;
and upon the death of those persons, the remainder, if valid in its ere
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ation, takes effect in the same manner as if no other life estate had
Deen created.
§ 232. Remainder on successive lives.] No remainder can be cre
ated upon successive estates for life, provided for in the preceding
section, unless such remainder is in fee; nor can a remainder be
created upon such estate in a term for years, unless it is for the whole
residue of such term.
§ 233. On term void, unless.] A contingent remainder cannot be
created on a term of years, unless the nature of the contingency on
which it is limited is such, that the remainder must vest in interest
during the continuance or at the termination of lives in being at the
creation of such remainder.
§ 234. To persons in being.] No estate for life can be limited as a
remainder on a term of years, except to a person in being at the
creation of such estate.
§ 235. Conditional limitation.] A remainder may be limited on a
contingency which, in case it should happen, will operate to abridge
or determine the precedent estate; and every such remainder is to be
deemed a conditional limitation.
§ 236. To heirs of body.] When a remainder is limited to the heirs,
or heirs of the body, of a person to whom a life estate in the same
property is given, the persons who, on the termination of the life
estate, are the successors or heirs of the body of the owner for life, are
entitled to take, by virtue of the remainder so limited to them, and
not as mere successors of the owner for life.
§ 237. On death of first taker.] When a remainder, on an estate
for life, or for years, is not limited on a contingency defeating or
avoiding such precedent estate, it is to be deemed intended to take
effect only on the death of the first taker, or the expiration, by lapse
of time, of such term of years.
§ 238. Unexecuted power.] A general or special power of appoint
ment does not prevent the vesting of a future estate, limited to take
effect in case such power is not executed.

CHAPTER II.
TERMINATION OF ESTATES.

§ 239.. Of estate at will.] A tenancy, or other estate at will, how
ever created, may be terminated by the landlord's giving notice to the
tenant, in the manner prescribed by the next section, to remove from
the premises within a period specified in the notice, of not less than
one month.
§ 240. Notice served.] The notice prescribed by the last section
must be in wilting, and must be served by delivering the same to the
tenant, or to some person of discretion residing on the premises, or if
neither can, with reasonable diligence, be found, the notice may be
served by affixing it on a conspicious part of the premises, where it
may be conveniently read.
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. § 241. Subsequent action. After the notice prescribed by sections
two hundred and thirty nine and two hundred and forty has
been served in the manner therein directed, and the period spec
ified by such notice has expired, but not before, the landlord may
re-enter or proceed according to law to recover possession.
§ 242. Three days' notice.] Whenever the right of re-entry is
given to a grantor or lessor, in any grant or lease, or otherwise, such
re-entry may be made at any time after the right has accrued, upon
three days' previous written notice of intention to re-enter, served in
the mode prescribed by section two hundred and forty.
§ 243. Without notice.] An action for the possession of real
property leased or granted, with a right of re-entry, may be main
tained at any time after the right to re-enter has accrued, without the
notice prescribed in section two hundred and forty-two.

CHAPTER III.
SERVITUDES.

§ 244. Easements attached to other lands.] The following land
burdens or servitudes upon land, may be attached to other land as
incidents or appurtenances, and are then called easements.
1 . The right of pasture.
2. The right of fishing.
3. The right of taking game.
4. The right of way.
5. The right of taking water, wood, minerals, and other things.
6. The right of transacting business upon land.
7. The right of conducting lawful sports upon land.
8. The right of receiving air. light, or heat from or over, or discharg
ing the same upon or over, land.
9. The right of receiving water from or discharging the same upon
land.
10. The right of flooding land.
11. The right of having water flow without diminution or disturb
ance of any Kind.
1 2. The right of using a wall as a party wall.
13. The right of receiving more than natural support from adjacent
land or things affixed thereto.
14. The right of having the whole of a division fence maintained
by a coterminous owner.
15. The right of having public conveyances stopped, or of stopping
the same on land.
16. The right of a seat in church.
17. The right of burial.
§ 245. Others not attached.] The following land burdens or servi
tudes upon land, may be granted and held, though not attached to
land:
1. The right to pasture, and of fishing, and taking game.
2. The right of a seat in church.
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3. The right of burial.
4. The right of taking rents and tolls.
5. The right of way.
6. The right of taking water, wood, minerals, or other things.
§ 246. Dominant tenement.] The land to which an easement is
attached is called the dominant tenement: the land upon which a bur
den or servitude is laid is called the servient tenement.
§ 247. Who can create.] A servitude can be created only by one
who has a vested estate in the servient tenement.
§ 248. Who not hold.] A servitude thereon cannot be held by the
owner of the servient tenement.
§ 249. Extent of.] The extent of a servitude is determined by the
terms of the grant, or the nature of the enjoyment by which it was
acquired.
§250. Partition of. | Incase of partition of the dominant tene
ment, the burden must be apportioned, according to the division of the
dominant tenement, but not in such a way as to increase the burden
upon the servient tenement.
§ 251. Right of future owner.] The owner of a future estate in
a dominant tenement may use easements attached thereto, for the
purpose of viewing waste, demanding rent, or removing an obstruc
tion to the enjoyment of such easements, although such tenement is
occupied by a tenant.
§252. Right of action. | The owner of any estate in a dominant
tenement, or the occupant of such tenement, may maintain an action
for the enforcement of an easement attached thereto.
§ 253. Same.] The owner in fee of a servient tenement, may main
tain an action for the possession of the land, against any one unlaw
fully possessed thereof, though a servitude exists thereon in favor of
the public.
§254. Extinguishment. | A servitude is extinguished:
1. By the vesting of the right to the servitude and the right to the
servient tenement in the same person.
2. By the destruction of the servient tenement.
8. By the performance of any act upon either tenement, by the owner
of the servitude, or with his assent, which is incompatible with its
nature or excercise: or,
4. When the servitude was acquired by enjoyment, by disuse thereof
by the owner of the servitude for the period prescribed for acquiring
title by enjoyment.
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TITLE TIT.
BIGHTS AND OBLIGATIONS OB' OWNERS.

CHAPTER T.
RIGHTS OF OWNERS.

Article I. Incidents of Ownership.
II. Boundaries.

Article I.—Incidents op Ownership.
§ 255. Land includes water.] The owner of the land owns water
standing thereon, or flowing over or under its surface, but not forming
a definite stream. Water running in a definite stream, formed by
nature over or under the surface, may be used by him as long as it
remains there; but he may not prevent the natural flow of the stream,
or of the natural spring from wnich it commences its definite course,
nor pursue nor pollute the same.
§ 256. Inheritance protected.] The owner of a life estate may
use the land in the same manner as the owner of a fee simple, except
that he must do no act to the injury of the inheritance.
§ 257. Rights op tenant.] A tenant for years, or at will, unless he
is a wrong-doer, by holding over, may occupy the building, take the
annual products of the soil, work mines and quarries open at the com
mencement of his tenancy, and cultivate and harvest the crops grow
ing at the end of his tenancy.
§ 258. Limited by instrument.] A tenant for years, or at will, has
no other rights to the property than such as are given to him by the
agreement or instrument by which his tenancy is acquired, or by the
last section.
§ 259. Succession to rights. | A person to whom any real property
is transferred or devised, upon which rent has been reserved, or to
whom any such rent is transferred, is entitled to the same remedies
for recovery of rent, for non-performance of any of the terms of the
lease, or for any waste or cause of forfeiture, as his grantou or devisor
might have had.
§ 260. Assignees op lessor or lessee.] Whatever remedies the les
sor of any real property has against his immediate lessee for the
breach of any agreement in the lease, or for recovery of the pos
session he has against the assignees of the lessee, for any cause
of action' accruing while they are such assignees, except where the
assignment is made by way of security for a loan, and is not
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accompanied by possession of the premises. Whatever remedies the
lessee of any real property may have against his immediate lessor, .for
the breach of any agreement in the lease, he may have against the
assigns of the lessor, and the assigns of the lessee may have against
the lessor and his assigns, except upon covenants against incum
brances, or relating to the title or possession of the premises.
§ 261. Notice to change terms.] In all leases of lands or tene
ments, or of any interest therein, from month to month, the landlord
may, upon giving notice in writing at least fifteen days before the
expiration of the month, change the terms of the lease, to take effect
at the expiration of the month. The notice, when served upon the
tenant, shall of itself operate and be effectual to create and establish
as a part of the lease, the terms, rent, and conditions specified in the
notice, if the tenant shall continue to hold the premises after the
expiration of the month.
§ 262. Life lease rent.] Rent due upon a lease for life may be
recovered in the same manner as upon a lease for years.
§ 268. After death.] Rent dependent on the life of a person may
be recovered after, as well as before, his death.
§ 264. Right of action.] A person having an estate in fee, in
remainder or reversion, may maintain an action for any injury done to
the inheritance, notwithstanding an interventing estate for life or
years, and although, after its commission, his estate is transferred, and
he has no interest in the property at the commencement of the action.
Article II. —Boundaries.
§ 265. Above and below surface.] The owner of land in fee has
the right to the surface, and to everything permanently situated
beneath or above it.
§ 266. Banks and beds of streams.] Except where the grant under
which the land is held indicates a different intent, the owner of the
upland when it borders upon a navigable lake, or stream, takes to the
edge of the.lake or stream at low-water mark, and all navigable rivers
shall remain and be deemed public highways. In all cases where the
opposite banks of any streams, not navigable, belong to different per
sons, the stream and the bed thereof shall become common to both.
§ 267. Highways.] An owner of land, bounded by a road or street,
is presumed to own to the center of the way, but the contrary may be
shown.
§ 268. Lateral support.] Each coterminous owner is entitled to
the lateral and subjacent support which his land receives from the
adjoining land, subject to the right of the owner of the adjoining land
to make proper and usual excavations on the same for purposes of
construction, on using ordinary care and skill, and taking reasonable
precaution to sustain the land of the other, and giving previous reas
onable notice to the other of his intention to make such excavations.
§ 269. Trees on land.] Trees whose trunks stand wholly upon the
land of one owner, belong exclusively to him, although their roots
grow into the land of another. ,
§ 270. Same on line.] Trees whose trunks stand partly on the land
of two or more coterminous owners belong to them in common.
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CHAPTER IT.
OBLIGATIONS OP OWNERS.

§ 271. Repairs and taxes.] The owner of a life estate must keep
the buildings and fences in repair from ordinary waste, and must pay
the taxes and other annual charges, and a just proportion of extraordi
nary assessments benefitting the whole inheritance.
§ 272. Boundaries—fences.] Coterminous owners are mutually
bound equally to maintain:
1. The boundaries and monuments between them.
2. The fences between them, unless one of them chooses to let his
land lie open as a public common, in which case, if he afterwards
incloses it, he must refund to the other a just proportion of the value,
at that time, of any division fence made by the latter.

TITLE IV.
USES AND TRUSfTS.

§ 273. Limitation.] Uses and trusts, in relation to real property,
are those only which are specified in this title.
§ 274. Legal estate confirmed.] Every estate which is now held
as a use, executed under any former statute of this territory, is con
firmed as a legal estate.
§ 275. Definition.] Every person who, by virtue of any transfer or
devise, is entitled to the actual possession of real property, and the
receipt of the rents and profits thereof, is to be deemed to have a legal
estate therein, of the same quality and duration, and subject to
the same conditions, as his beneficial interest.
§ 276. Trust valid.] The last section does not divest the estate of
any trustee in a trust heretofore existing, where the title of such
trustee is not merely nominal, but is connected with some power of
actual disposition or management in relation to the real property
which is the subject of the trust.
§ 277. Direct transfer.] Every disposition of real property,
whether by transfer or will, must be made directly to the person in
whom the right to the possession and profits is intended to be vested,
and not to any other, to the use of or in trust for such person; and if
made to any person, to the use of or in trust for another, no estate or
interest vests in the trustee; but he must execute a release of the
property to the beneficiary on demand, the latter paying the expense
thereof.
§ 278. Limitation of preceding.] The preceding sections of this
title do not extend to trust arising or resulting by implication of law,
nor prevent or affect the creation of such express trusts as are herein
after authorized and defined.
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§ 279. Requisites of trusts.] No trust in relation to real property
is valid, unless created or declared:
1. By a written instrument, subscribed by the trustee, or by his
agent, thereto authorized by writing. •
2. By the instrument under which the trustee claims the estate
affected; or,
3. By operation of law.
§ 280. Trust presumed.] When a transfer of real property is made
to one person, and the consideration therefor is paid by or for another,
a trust is presumed to result in favor of the person by or for whom
such payment is made.
§ 281. Innocent purchaser.] No implied or resulting trust can
prejudice the rights of a purchaser or incumbrancer of real property,
For value and without notice of the trust.
§ 282. Purposes of trusts.] Express trusts may be created for any
of the following purposes:
1. To sell real property, and apply or dispose of the proceeds in
accordance with the instrument creating the trust.
2. To mortgage or lease real property for the benefit of annuitants
or other legatees, or for the purpose of satisfying any charge thereon.
3. To receive the rents and profits of real property, and pay them
to or apply them to the use of any person, whether ascertained
at the time of the creation of the trust or not, for himself or for his
family, during the life of such person, or for any shorter term, subject
to the rules of title two of this part; or,
4. To receive the rents and profits of real property, and to accu
mulate the same for the purposes and within the limits prescribed by
the same title.
§ 283. A trust power.] A devise of real property to executors or
other trustees, to be sold or mortgaged, where the trustees are not also
empowered to receive the rents and profits, vests no estate in them;
but the trust is valid as a power in trust.
§ 284. Liability of surplus.] Where a trust is created to receive
the rents and profits of real property, and no valid direction for accu*
mulation is given, the surplus of such rents and profits, beyond the
sum that may be necessary for the education and support of the per
son for whose benefit the trust is created, is liable to the claims of the
creditors of such person, in the same manner as personal property
which cannot be reached by execution,
§ 285. Certain trust a power.] Where an express trust in rela
tion to real property is created for any purpose not enumerated in the
preceding sections, such trust vests no estate in the trustees; but the
trust, if directing or authorizing the performance of any act which
may be lawfully performed under a power, is valid as a power in trust,
subject to the provisions in relation to such powers, contained in title
five, of this part.
§ 286. Power in trust.] Nothing in this title prevents the creation
of a power in trust for any of the purposes for which an express trust
may be created.
§ 287, Realty passes.] In every case where a trust is valid as a
power in trust, the real property to which the trust relates, remains in
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or passes by succession to, the persons otherwise entitled, subject to
the execution of the trust as a power in trust.
§ 288. Estate in trustees limited.] Except as hereinafter other
wise provided, every express trust in real property, valid as such, in its
creation, vests the whole estate in the trustees, subject only to the
execution of the trust. The beneficiaries take no estate or interest in
the property, but may enforce the performance of the trust.
§ 289. Contingent trust.] Notwithstanding anything contained in
the last section, the author of a trust may, in its creation, prescribe to
whom the real property, to which the trust relates, shall belong in the
event of the failure or termination of the trust, and may transfer or
devise such property, subject to the execution of the trust.
§ 290. Legal estate.] The grantee, or devisee of real property sub
ject to a trust, acquires a legal estate in the property, as against all
persons, except the trustees and those lawfully claiming under them.
§ 291. Undisposed estates.] Where an express trust is created in
relation to real property, every estate not embraced in the trust, and
not otherwise disposed of, is left in the author of the trust, or his
successors.
§ 292. Limited disposal.] The beneficiary of a trust for the receipt
of the rents and profits of real property, or for the payment of an
annuity out of such rents and profits, may be restrained from disposing
of his interest in such trust during his life, or for a term of years, by
the instrument creating the trust.
§ 293. Grant separate from trust.] Where an express trust is
created in relation to real property, but is not contained or declared in
the grant to the trustee, or in an instrument signed by him, and
recorded in the same office with the grant to the trustee, such grant
must be deemed absolute in favor of the subsequent creditors of the
trustee not having notice of the trust, and in favor of purchasers from
3uch trustee without notice, and for a valuable consideration.
§ 294. Not separate.] Where a trust in relation to real property is
expressed in the instrument creating the estate, every transfer or
other act of the trustees, in contravention of the trust, is absolutely
void.
§ 295. Trdst ceases.] When the purpose for which an express trust
was created ceases, the estate of the trustee also ceases.

TITLE V.
POWERS.

§296. Specified only.] Powers, in relation to real property, are
those only which are specified in this title.
§ 297. Exclusion.] The provisions of this title do not extend to a
simple power of attorney to convey real property in the name of the
owner and for his benefit.
§ 298. Definition.] A power, as the term is used in this title, is
an authority to do some act in relation to real property, or to the
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creation or revocation of an estate therein, or a charge thereon, which
the owner granting or reserving such power might himself perform
for any purpose.
§ 299. Author defined.] The author of a power, as the term is
used in this title, is the person by whom a power is created, whether
by grant or devise; and the holder of a power is the person in whom
a power is vested, whether by grant, devise, or reservation.
§ 300. Powers classed.] Powers are general or special, and bene
ficial or in trust.
§ 301. General powers.) A power is general when it authorizes
the alienation or incumbrance of a fee in the property embraced
therein, by grant, will, or change, or any of them, in favor of any
person whatever.
§302. Special.] A power is special:
1. When a person or class of persons is designated, to whom the
disposition of property under the power is to be made; or,
2. When it authorizes the alienation or incumbrance, by means of
a grant, will, or charge, of only an estate less than a fee.
§ 303. • Beneficial.] A power is beneficial when no person other
than its holder has, by the terms of its creation, any interest in its
execution.
/
§ 304. Power in trust.] A power is in trust when any person or
class of persons, other than its holder, has, by the terms of its creation,
an interest in its execution.
§ 305. General—same.] A general power is in trust when any
person or class of persons, other than its holder, is designated as
entitled to the proceeds of the disposition or charge authorized by the
power, or to any portion of the proceeds or other benefits to result
from its execution.
§ 306. Special— same.] A special power is in trust:
1. When the disposition or charge which it authorizes is limited to
be made to any person or class of persons other than the holder of
the power; or,
2. When any person or class of persons, other than the holder, is
designated as entitled to any benefit from the disposition or charge
authorized by the power.
§307. Capacity to create. | No person is capable of creating a
power who is not at the same time capable of granting some estate in
the property to which the power relates.
§ 308. Vests in whom.] A power may be vested in any person.
§309. How created.] A power may be created only:
1. By a suitable clause contained in a grant of some estate in the
real property to which the power relates, or in an agreement to execute
such a grant; or,
2. By a devise contained in a will.
§ 310. Reserved power.] The grantor in any conveyance may
reserve to himself any power, beneficial or in trust, which he might
lawfully grant to another; and every power thus reserved is subject to
the provisions of this title in the same manner as if granted to
another.
§311. Irrevocable unless.] Every power, beneficial or in trust,
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is irrevocable unless an authority to revoke it is given or reserved in
the instrument creating the power.
§ 312. Lien of power defined.] A power is a lien upon the real
property which it embraces from the time the instrument in which it
is contained takes effect; except that against creditors, purchasers, and
incumbrancers, in good faith and without notice, from any person
having an estate in such real property, the power is a lien only from
the time the instrument in which it is contained is duly recorded.
§ 314. Capacity lacking.] A power cannot be executed by any
person not capable of disposing of real property.
§ 315. Married woman.] A married woman may execute a power
during her marriage, without the concurrence of her husband, unless
otherwise prescribed by the terms of the power.
§ 316. Same acknowledgment.] No power can be executed by a
married woman before she attains her majority, nor without being
acknowledged by her in the manner prescribed by the chapter on
recording transfers.
§ 317. Execution of power.] A power can be executed only by a
written instrument which would be sufficient to pass the estate or
interest intended to pass under the power, if the person executing the
power was the actual owner.
§318. Many —survivor.] Where a power is vested in several" per
sons, all must unite in its execution ; but in case any one or more of
them is dead, the power may be executed by the survivor or survivors,
unless otherwise prescribed by the terms of the power.
§ 319. Execution by will.] Where a power to dispose of real
property is confined to a disposition by devise or will, the instrument
of' execution must be a will duly executed according to the provisions
of the title on wills.
§ 320. Same by grant.] Where a power is confined to a disposition
by grant, it cannot be executed by will, even though the disposition is
not intended to take effect until after the death of the person execut
ing the power.
§ 321. Peculiar execution.] Where the author of a power has
directed or authorized it to be executed by an instrument which would
not be sufficient in law to pass the estate, the power is not void, but
its execution is to be governed by the rules before prescribed in this
title.
§ 322. Formalities -surplusage.] Where the author of a power
has directed any formalities to be observed in its execution, in addition
to those which would be sufficient to pass the estate, the observance
of such additional formalities is not necessary to a valid execution of
. the power.
§ 823. Trivial conditions.] Where the conditions annexed to a
power are merely nominal, and evince no intention of actual benefit
to the party to whom, or in whose favor, they are to be performed,
they may be wholly disregarded in the execution of the power.
§ 324. Binding conditions.] With the exceptions contained in the
preceding sections, the intentions of the author of a power as to the
mode, time and conditions of its execution must be observed, subject
to the power of a district court to supply a defective execution in the
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cases provided in sections three hundred and thirty-three and three
hundred and fifty-seven.
§ 325. Consent how expressed.] When the consent of a third per
son to the execution of a power is requisite, such consent must be
expressed in the instrument by which the power is executed, or be
certified in writing thereon. In the first case the instrument of exe
cution; in the second, the certificate must be subscribed by the party
whose consent is required; and to entitle the instrument to be re
corded, such signature must be duly proved or acknowledged, accord
ing to the chapter on recording transfers.
# 326. Consent of all survivors.] Where the consent of several
persons to the execution of a power is requisite, all must consent
thereto; but, in case any one or more of them is dead, the consent of
the survivors is sufficient, unless otherwise prescribed by the terms of
the power.
§ 327. Validity without recital.] Every instrument executed by
the holder of a power, conveying an estate or creating a charge which
such holder would have no right to convey or create, except by virtue
of his power, is to be deemed a valid execution of the power, even
though not recited or referred to therein.
§ 328. Conveyances, except will.] Every instrument, except a will,
in execution of a power, even though the power is one of revocation
only, is to be deemed a conveyance within the meaning of the chapter
on recording transfers.
§ 329. Valid to extend power.J A disposition of charge, by virtue
of a power, more extensive than was authorized thereby, is not there
fore void; but every estate or interest so created, so far as it is
embraced by the terms of the power, is valid.
§ 330. Time runs from.] The period during which the absolute right
of alienation may be suspended by an instrument in execution of a
power, must be computed, not from the date of the instrument, but
from the time of the creation of the power.
§ 331. Legality of estate.] No estate or interest can be given or
limited to any person, by an instrument in execution of a power,
which could not have been given or limited at the time of the creation
of the power.
§ 332. Married woman's power. ] When a married woman, entitled
to an estate in fee, is authorized by a power to dispose of such estate
during her marriage, she may, by virtue of such power, create any
estate which she might create if unmarried.
§ 333. Relief from defects.] Purchasers for a valuable considera
tion, claiming under a defective execution of a power, are entitled to
the same relief as similar purchasers claiming under a defective con
veyance from an actual owner.
§ 334. Fraud.] Instruments in execution of a power are effected
by fraud in the same manner as like instruments executed by owners
or trustees.
§ 335. Power to woman.] A general and beneficial power is valid,
which gives to a married woman power to dispose, during her marriage
and without the concurrence of her husband, of a present or future
estate in real property conveyed or devised to her in fee.
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§ 336. Power become due.] Where an absolute power of disposi
tion, not accompanied by any trust, is given to the owner of a partic
ular estate for life or years, such estate is changed into a fee, absolute
in favor of creditors, purchasers, and incumbrancers, but subject to
any future estates limited thereon, in case the power should not lie
executed, or the property should not be sold for the satisfaction of
debts.
§ 337. Same.] Where an absolute power of disposition, not accom
panied by any trust, is given to any person to whom no particular
estate is limited, such person also takes a fee subject to any future
estate that may be limited thereon, but absolute in favor of creditors,
purchasers and incumbrancers.
§ 338. Same.] In all cases where an absolute power of disposition
is given, not accompanied by any trust, and no remainder is limited
on the estate of the holder of the power, he is entitled to an absolute fee.
§ 339. Same.] Where a general and beneficial power to devise the
inheritance is given to the owner of an estate for life or for years, he
is deemed to possess an absolute power of disposition, within the
meaning of the last three sections.
§ 340. Power absolute.] Every power of disposition is deemed
absolute, by means of which the holder is enabled in his lifetime to
dispose of the entire fee, in possession or in expectancy, for his own
benefit.
§ 341. Same reserved.] Where the grantor in any conveyance
reserves to himself for his own benefit, an absolute power of revoca
tion, such grantor is still to be deemed the absolute owner of the estate
conveyed, so far as the rights of creditors and purchasers are con
cerned.
§ 342. Valid beneficial power.] A special and beneficial power is
valid which is granted:
1. To a married woman to dispose, during the marriage, of any
estate less than a fee, belonging to her, in the property to which the
power relates; or,
2. To the owner of a life estate in the property embraced in the
power to make leases, commencing in possession during his life.
§ 343. Powers to lease.] A special and beneficial power to make
leases of agricultural land for more than ten years, or of town or city
lots for more than twenty years, is void only as to the time beyond ten
or twenty years, and authorizes leases for those terms or less.
§ 344. Annexed to estate.] The power of the owner of a life
estate to make leases is not transferable as a separate interest, biit is
annexed to his estate, and will pass, unless specially excepted, by any
grant of such estate. If specially excepted in any such grant, it is
extinguished.
§ 345. Extinguishing grant.) The power of the owner of a life
estate to make leases may be released by him to any person entitled
to a future estate in the property, and is thereupon extinguished.
§ 346. Mortgage binds power.] A mortgage executed by the owner
of a life estate having a power to make leases, or by a married woman,
by virtue of any beneficial power, does not extinguish or suspend' the
power: but the power is bound by the mortgage in the same manner
as the real property embraced therein.
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§ 347. Effects of same.] The effects on the power, of a lien by
mortgage, such as is mentioned in the last section, are:
1. That the mortgagee ise»titled;to an execution of the power, so far
as the satisfaction of his lien may require it; and,
2. That any subsequent estate created by the owner, in execution of
the power, becomes subject to the mortgage in the same manner as if
in terms embraced therein.
§348. Creditors' claims, j Every special and beneficial power is
liable to the claims of creditors, in the same manner as other interests
that cannot be reached by execution, and the execution of the power
may be adjudged for the benefit of the creditors entitled.
§ 349. Other powers void.] No beneficial power, general or special,
not already specified and defined in this title, can hereafter be created.
§ 350. Enforceable powers.] Every trust power, unless its execu
tion is made expressly to depend on the will of the trustee, is imper
ative, and imposes a duty on the trustee, the performance of which
may be compelled for the benefit of the parties interested.
§ 351. Same.] A trust power does not cease to be imperative where
the trustee has the right to select any, and exclude others, of the per
sons designated as the beneficiaries of the trust.
§ 362. Equal shares.] Where a disposition under a power is di
rected to be made to. among, or between several persons, without any
specification of the share or sum to be allotted to each, all the persons
designated are entitled in equal proportion.
§ 353. Discretionary power.] Where the terms of a power import
that the estate or fund is to be distributed among several persons
designated, in such manner or proportions as the trustee of the power
may think proper, the trustee may allot the whole to any one or more
of such persons in exclusion of the others.
§ 354. Death of trustee.] If the trustee of a power, with the
right of selection, dies leaving the power unexecuted, its execution
must be adjudged for the benefit equally of all persons designated as
objects of the trust.
§ 355. District court.] Where a power in trust is created by will,
and the testator has omitted to designate, expressly or by necessary
implication, by whom the power is to be executed, its execution
devolves on the district court.
§ 356. Creditors.] ilThe execution, in whole or in part, of any trust
power, may be adjudged for the benefit of the creditors or assignees of
any person entitled, as one of the beneficiaries of the trust, to compel
its execution, when his interest is transferable. •
§ 357. Defects cured.] Where the execution of a power in trust
is defective, in whole or in part, under the provisions of this title, its
proper execution may be adjudged in favor of the persons designated
as the objects of the trust.
§ 358. Certain law applies.] The provisions of this title on trust
saving the rights of other persons from prejudice by the misconduct of
trustees and authorizing the court to remove and appoint trustees: the
provisions of the title on succession, devolving express trusts upon the
court on the death of the trustee: and the provisions of section two
hundred and ninety-five in title on uses and trusts, apply equally to
power in trust, and the trustees of such power.
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PART III.
Personal or Movable Property.
Title I.
II.

Personal Property in General.
Particular Kinds of Personal Property.

TITLE I.
PERSONAL PROPERTY IN GENERAL.

§ 359. Follows domicile.] If there is no law to the contrary in the
place where personal property is situated, it is deemed to follow the
person of its owner, and is governed by the law of his domicile.

TITLE II.
PARTICULAR KINDS OF PERSONAL PROPERTY.

Chapter I.
II.
III.
IV.
V.

Things in action.
Shipping.
Corporations.
Products of the mind.
Other kinds of personal property.

CHAPTER I.
things in action.
§ 360. Definition. | A thing in action is a right to recover money
or other personal property, by a judicial proceeding.
§ 361. Transferable.] A thing in action, arising out of the viola
tion of a right of property, or out of an obligation, may be transferred
by the owner. Upon the death of the owner it passes to his personal
representatives, except where, in the cases provided by law, it passes
to his devisees, or successor in office.

Civil Code.

Personal Property.

851

CHAPTER H.
SHIPPING.

Article I.
II.

General Provisions.
Rules of Navigation.

Article I. -General Provisions.
§ 362. Ship defined.] The term "ship," or "shipping," when used in
this code, includes steamboats, sailing vessels, canal boats, barges, and
every structure adapted to be navigated from place to place for the
transportation of merchandise or persons.
§ 363. Appurtenances.] All things belonging to the owners, which
are on board a ship, and are connected with its proper use, for the ob
jects of the voyage and adventure in which the ship is engaged, are
deemed its appurtenances.
§ 364. Navigation classed.] Ships are engaged either in foreign or
domestic navigation. Ships are engaged in foreign navigation when
passing to or from a foreign country; and in domestic navigation when
passing from place to place within the United States.
§ 365. Domestic and foreign ships.] A ship in a port of the state
or territory to which it belongs, is called a domestic ship; in another
port it is called a foreign ship.
§ 366. Court power.] If a ship belongs to several persons, not part
ners, and they differ as to its use or repair, the controversy may be
determined by any court of competent jurisdiction.
§ 367. Possessor liable.] If the owner of a ship commits its pos
session and navigation to another, that other, and not the owner, is
responsible for its repairs and supplies.
§ 368. Congress regulates.] The registry, enrollment, and license
of ships, are regulated by acts of congress.
Article II.—Rules of* Navigation.
§ 369. Meeting ships -limitation.] In the case of ships meeting,
the following rules must be observed in addition to those prescribed
by any statutes of this territory, which relate to navigation:
1. Whenever any ship, proceeding in one direction, meets another
ship, proceeding in another direction, so that if both ships were to
continue their respective courses they would pass so near as to involve
the risk of a collision, the helms of both ships must be put to port so
as to pass on the port side of each other, except where the circum
stances of the case are such as to render a departure from the rule
necessary in order to avoid immediate danger, and subject also to a
due regard to the dangers of navigation.
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2. A steamer navigating a narrow channel must, whenever it is safe
and practicable, keep to that side of that fair way or mid-channel
which lies on the starboard side of the steamer. A steamer when
passing another steamer in such channel, must always leave the other
upon the larboard side.
''■ ■
3. When steamers must inevitably or necessarily cross so near that,
by continuing their respective courses, there would be a risk of collis
ion, each vessel must put her helm to port, so as always to pass on the
larboard side of each other.
The rules of this section do not apply to any case for which a differ
ent rule is provided by the regulations for the government of pilots of
steamers approaching each other within sound of the steam whistle,
or by the regulations concerning lights upon steamers, or other mat
ters prescribed under authority of any act of congress.
§ 370. Infringement -damages.] If it appears that a collision was
occasioned by failure to observe any rule of the foregoing section, the
owner of the ship by which such rule is infringed cannot recover com
pensation for damages sustained by the ship in such collision, unless it
appears that the circumstances of the case made a departure from the
rule necessary.
§ 371. Default presumed.] Damage to person or property arising
from the failure of a ship to observe any rule of section three hundred
and sixty nine, must be deemed to have been occasioned by the will
ful default of the person in charge of the deck of such ship at the
time, unless it appears that the circumstances of the case made a
departure from the rule necessary.
§ 372. Liability defined.] Losses caused by collision are to be
borne as follows:
1. If either party was exclusively in fault he must bear his own loss,
and compensate the other for any loss he has sustained.
2. If neither was in fault, the loss must be borne by him on whom
it falls.
3. If both were in fault the loss is to be equally divided, unless it
appears that there was a great disparity in fault, in which case the
loss must be equitably apportioned; or,
4. If it cannot be ascertained where the fault lies, the loss must be
equally divided.
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CHAPTER III.
CORPORATIONS.

Article

'

I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.
XIII.
XIV.
XV.
XVI.
XVII.

The Creation of Corporations.
Corporate Stock.
Corporate Powers.
Corporate Records.
Dissolution of Corporations.
Assessments of Stock.
Judgment and Sale of Franchise.
Examination of Corporations.
Railroad Corporations.
Wagon Roads.
Insurance Corporations.
Mining, Manufacturing, &c.
Bridge Corporations.
Religious, Education, &c.
Agricultural Fair.
Existing Corporations.
Foreign Corporations'

Article I.—The Creation of Corporations.
§ 373. Definition.] A corporation is a creature of the law, having
certain powers and duties of a natural person. Being created by the
law, it may continue for any length of time which the law prescribes.
§ 374. Created by statute.] A corporation can only be created
by authority of a statute. But the statute may be special for a par
ticular corporation, or general for a number of corporations.
§ 375. Reserved power.] Every grant of corporate power is sub
ject to alteration, suspension, or repeal, in the discretion of the
legislature.
§ 376. Inquiry, how made.] The due incorporation of any company,
claiming in good faith to be a corporation under this chapter, and
doing business as such, or its right to exercise corporate powers, shall
not be inquired into, collaterally, in any private suit to which suchde
facto corporation may be a party; but such inquiry may be had, and
action brought, at the suit of the territory, in the manner prescribed
in the code of civil procedure.
§ 377. Name required.] Every corporation must have a corporate
name, which it has no power to change unless expressly authorized by
law; but the misnomer of any corporation in any written instrument
does not invalidate the instrument if it can be reasonably ascertained
from it what corporation is intended.
§ 378. Classed.] Corporations are either:
1. Public; or,
2. Private.
§ 379. Public—how regulated.] Public corporations are formed
or organized for the government of a portion of the territory. Such
corporations are regulated by the political code, or by local statute.
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§ 380. Private purposes.] Private corporations are formed for the
purpose of religion, benevolence, education, art, literature, or profit;
and all corporations not public, are private.
§ 381. Articles—officers.] The instrument by which a private
corporation is formed is called "articles of incorporation," or "certificate
of incorporation." And one-third of the officers of such corporation
shall be residents of this territory.
§ 382. Acceptance absolute.] In order to constitute a private
corporation, there must not only be a statutory grant of corporate
authority, but an acceptance of that grant by a majority of the
corporators, or their agents. The acceptance cannot be conditional or
qualified.
§ 383. How proved.] Except when otherwise expressly provided,
the acceptance of a grant of corporate authority may be proved like
any other fact.
§ 384. Private limited.] Private corporations can be formed by
the voluntary association of any three or more persons, and only as
provided in this chapter. The legislative assembly cannot grant pri
vate charters or especiaL privileges, but they may by general incorpo
ration acts, permit persons to associate themselves together as bodies
corporate, for mining, manufacturing, and other industrial pursuits, or
the construction or operation of railroads, wagon roads, irrigating
ditches, and the colonization and improvement of lands in connection
therewith; or for colleges, seminaries, churches, libraries, or any
benevolent, charitable, or scientific association, and for such other
purposes as congress may hereafter authorize. [Section 1889 of
revised statutes of United States.]
§ 385. Religious limited.] No corporation or association' for relig
ious or charitable purposes shall acquire or hold real estate in this
territory, during the existence of the territorial government, of a
greater value than fifty thousand dollars; and all real estate acquired
or held by such corporations or associations contrary hereto, shall be
forfeited and escheat to the United States; but existing vested rights
in real estate shall not be impaired by the provisions of this section.
[Section 1890, revised statutes of the United States.]
§ 386. Contents of articles.] Articles of incorporation must be
prepared setting forth:
1. The name of the corporation.
2. The purpose for which it is formed.
3. The place where its principal business is to be transacted.
4. The term for which it is to exist.
5. The number of its directors or trustees, and the names and resi
dences of such of them who are to serve until the election of such
officers, and their qualifications.
6. If there be a capital stock, its amount, and the number of shares
into which it is divided.
§ 387. Railroad and wagon road.] The articles of incorporation of
any r?;ivr>ad or wagon road must also state:
1. The kind of road intended to be constructed.
2;JThe place from and to which it is intended to be run, and all
thej:intermediate branches.
3. The counties through which it is intended to be run.
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4. The estimated length and cost of the road.
§ 388. Three residents.] The articles of incorporation must be
subscribed by three or more persons, one-third of whom must be resi
dents of this territory, and acknowledged .by each before some officer
authorized to take and certify acknowledgments of conveyances of
real property.
§ 389. Secretary's certificate.] Upon filing the articles of incor
poration with the secretary of the territory, the secretary of the ter
ritory must issue to the corporation over the great seal of the terri
tory, a certificate that a copy of the articles containing the required
statement of facts, has been filed in his office; and thereupon the per
sons signing the articles, and their associates and successors, shall be
a body politic and corporate, by the name and for the purposes stated in
the certificate.
§ 390. Record by secretary.] Upon the filing of any articles of
incorporation and copy thereof, as in the last section is prescribed,
the secretary of the territory must record the same in a book to be
kept in his office for that purpose, to be called "the book of corpora
tions," with the date of filing.
§ 391. Copy—evidence.] A copy of any articles of incorporation
filed in pursuance of this chapter, and certified by the secretary of the
territory, must be received in all courts and other places as prima facie
evidence of the facts therein stated, and of the existence or such cor
poration.
§ 392. Definitions.] The owners of shares in a corporation which
has a capital stock, are called stockholders. If a corporation has no
capital stock, the corporators and their successors are called members.
§ 393. Legal representatives.] The shares of stock of an estate
of a minor, or insane person, may, at all elections and meetings of a
corporation, be represented by his guardian, and of a deceased person
by his executor or administrator.
§ 394. Married woman.] Shares of stock in corporations held or
owned by a mairied woman may be transferred by her, her agent or
attorney, in the same manner as if she were a feinme sole; and any
proxy or power given by her, touching any shares of stock of any
corporation owned by her, is valid and binding the same as if she were
unmarried.
Article II.—Corporate Stock.
§ 395. Subscription enforced.] A subscription to the stock of a
corporation about to be formed, is to be held for the benefit of the
corporation when it is formed, and may be enforced by it.
§ 396. Books opened.] After the secretary of the territory issues
the certificate of incorporation, as provided in section three hundred
and eighty-nine, article one of this chapter, the directors named in the
articles of incorporation must proceed in the manner specified, or pro
vided in their by-laws; or, if none, then in such manner as they may
by order adopt, to open books of subscription to the capital stock then
unsubscribed; and to secure subscriptions to the full amount of the
fixed capital; and to levy assessments and installments thereon, and
to collect the same, as in article six of this chapter assessments of
stock are provided to be made.
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% 397. Forfeit or recover.] When a corporation is authorized by
the terms of subscription, or otherwise, to forfeit stock for non-pay
ment, it may either forfeit the stock, or recover the amount of the
subscription, but it cannot do both.
§398. Stock, negotiable.] 1. All corporations for profit must issue
certificates of stock when fully paid up, signed by the president and
secretary, and may provide in their lby-laws for issuing certificates
prior to the full payment, under such restrictions and for such pur
poses as their by-laws may provide.
2. Whenever the capital stock of any corporation is divided into
shares, and certificates therefor are issued, such shares of stock are
personal property, and may be transferred by indorsement by the sig
nature of the proprietor, or his attorney or legal representative, and
delivery of the certificate; but such transfer is not valid, except
between the parties thereto, until the same is so entered upon the
books of the corporation, as to show the names of the parties by and
to whom transferred, the number, or designation of the snares, and the
date of the transfer.
§ 399. Excess void.] A corporation whose capital is limited by its
charter, either in amount or in number of shares, cannot issue valid
certificates in excess of the limit thus prescribed.
§ 400. Corporation owning stock.] Unless otherwise provided, a
corporation may purchase, hold, and transfer shares of its own stock,
from its surplus profits, or as provided in the article on assessments of
stock.
§ 401. Dividend to whom.] A dividend belongs to the person in
whose name the stock stands upon the books of the corporation on the
day when it becomes payable.
Article III.—"Corporate Powers.
§ 402. Powers classed.] Every corporation, as such, has power:
1. To have succession by its corporate name, for the period limited;
and when no period is limited, perpetually.
2. To sue and be sued; to complain and defend in any court.
3. To make and use a common seal, and alter the same at pleasure.
4. To purchase, hold, transfer, and convey such real and personal
property as the legitimate purposes of the corporation may require,
not exceeding, in any case, any amount limited by law.
5. To appoint such subordinate officers and agents as the business of
the corporation may require, and to allow them suitable compensation.
6. To make by-laws; not inconsistent with the law of the land, for
the management of its property, the regulation of its affairs, and for
the transfer of its stock.
7. To admit stockholders or members, and to sell their stock or
shares for the payment of assessments or installments.
\
8. To enter into any obligations, or contracts, essential to the trans
action of its ordinary affairs, or for the purposes of the corporation.
In addition to the above enumerated powers, and to those expressly
given in any other statute under which it is incorporated, no corpora
tion shall possess or exercise any corporate powers, except such as are
necessary to the exercise of the powers enumerated and given.
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§ 403. By-laws- - who adopt.] Every corporation formed under this
chapter must, within one month after filing articles of incorporation,
adopt a code of by-laws for its government, not inconsistent with the
laws of the United States, or of this territory. The assent of stock
holders representing a majority of all the subscribed capital stock, or
of a majority of the members, if there be no capital stock, is necessary
to adopt by-laws, if they are adopted, at a meeting called for that
purpose; and in the event of such meeting being called, two weeks'
notice of the same, by advertisement in some newspaper published in
the county in which the principal place of business of the corporation
is located, or if none is published therein, then in a paper published in
an adjoining county, must be given by order of the acting president.
The written assent of the holders- of two-thirds of the stock, or of twothirds of the members, if there be no capital stock, shall be effectual
to adopt a code of by-laws without a meeting for that purpose.
§ 404. Scope of by-laws.] A corporation may, by its by-laws, where
no other provision is specially made, provide:
1. The time, place, and manner of calling and conducting its
meetings.
2. The number of stockholders or members constituting a quorum.
3. The mode of voting by proxy.
4. The time of the annual election for directors, and the mode and
manner of giving notice thereof.
5. The compensation and duties of officers.
6. The manner of election, and the tenure of office of all officers
other than the directors; and,
7. Suitable penalties for violations of by-laws, not exceeding, in any
case, one hundred dollars for any one offense.
§ 405. Record—certificate—repeal of by-laws.] All by-laws
adopted must be certified by a majority of the directors and secretary
of the corporation, and copied in a legible hand in some book kept in
the office of the corporation, to be known as "the book of by-laws,"
and no by-law shall take effect until so copied, and the book shall then
be open to the inspection of the public during office hours of each day
except holidays. The by-laws may be repealed or amended, or new
by-laws may be adopted at the annual meeting, or at any other meet
ing of the stockholders or members, called for that purpose by the
directors, by a vote representing two-thirds of the subscribed stock, or
by two-thirds of the members; or the power to repeal and amend the
by-laws, and to adopt new by-laws, may,' by a similar vote at any such
meeting, be delegated to the board of directors. The power, when
delegated, may be revoked by a similar vote, at any regular meeting
of the stockholders or members. Whenever any amendment or new
by-law is adopted, it shall be copied in the book of by-laws with the
original by-laws, and immediately after them, and shall not take effect
until so copied. If any by-law be repealed, the fact of repeal, with the
date of the meeting at which the repeal was enacted, shall be stated
in the said book, and until so stated the repeal shall not take effect.
§ 406. Election of directors.] 1. The directors of a corporation
must be elected annually by the stockholders or members, and if no
provision is made in the by-laws for the time of election, the election
must be held on the first Tuesday in June. Notice of such election
17
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must be given, and the right to vote determined, as provided in section
four hundred and three.
2. At the first meeting at which the by-laws are adopted, or at such
subsequent meeting as may be then designated, directors must be
elected to hold their offices for one year and until their successors are
elected and qualified.
3. All elections of directors must be by ballot, and a vote of stock
holders representing a majority of the subscribed capital stock, or of
a majority of the members, is necessary to a choice. If there be cap
ital stock in the corporation, each stockholder is entitled to one vote
for each share held by him at all such elections, and also at all
elections at other meetings of stockholders.
§ 407. Number and power of directors.] The corporate powers,
business and property of all corporations formed under this chapter
must be exercised, conducted, and controlled by a board of not less
than three nor more than eleven directors, to be elected from among
the holders of stock: or where there is no capital stock, then from the
members of such corporation. Directors of corporations for profit
must be holders of stock therein in an amount to be fixed by the
by-laws of the corporation. Directors of all other corporations must
be members thereof. Unless a quorum is present and acting, no busi
ness performed or act done is valid as against the corporation. When
ever a vacancy occurs in the office of director, unless the by-laws of
the corporation otherwise provide, such vacancy must be filled by an
appointee of the board.
§ 408. Organization.] Immediately after their election, the direc
tors must organize by the election of a president, who must be one of
their number, a secretary and treasurer. They must perform .the
duties enjoined on them by law and the by-laws of the corporation.
A majority of the directors is a sufficient number to form a board for
the transaction of business, and every decision of a majority of the
directors forming such board, made when duly assembled, is valid as a
corporate act.
,
§409. Dividends, debts, bad faith, limitations, and penalty.]
The directors of corporations must not make dividends except from
the surplus profit arising from the business thereof: nor must they
divide, withdraw, or pay to the stockholders, or any of them, any part
of the capital stock: nor must they create debts beyond their sub
scribed capital stock, or reduce or increase their capital stock except
as specially provided by law. For a violation of the provisions of this
section, the directors under whose administration the same may have
happened (except those who may have caused their dissent therefrom,
to be entered at large on the minutes of the directors at the time, or
were not present when the same did happen), are. in their individual
and private capacity, jointly and severally liable to the corporation,
and to the creditors thereof, in the event of its dissolution, to the full
amount of the Capital stock so divided, withdrawn, paid out, or reduced,
or debt contracted: and no statute of limitations is a bar to any suit
against such directors for any sums for which they are made liable by
this section. There may. however, be a division and distribution of
the capital stock of any corporation which remains after the payment
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of. all its debts, upon its dissolution or the expiration of its term of
existence.
2. Any officer of a corporation who willfully gives a certificate, or
willfully makes an official report, public notice, or entry in any of the
records or books of the corporation, concerning the corporation or its
business, which is false in any material representation, shall be. liable
for all the damages resulting therefrom to any person injured thereby;
and if two or more officers unite or participate in the commission of
any of the acts herein designated, they shall be jointly and severally
liable.
$ 410. Removal of directors.] No director shall be removed from
office, unless by a vote of two-thirds of the members, or of stockholders
holding two-thirds of the capital stock, at a general meeting held after
notice of the time and place, and of the intention to propose such
removal. Meetings of stockholders for this purpose may be called by
the president, or by a majority of the directors, or by members or
stockholders holding at least one-half of the votes. Such calls must
be in writing and addressed to the secretary, who must thereupon give
notice of the time, place, and object of the meeting, and by whose
order it was called. If the secretary refuse to give the notice, or if
there is none, the call may be addressed directly to the members or
stockholders, and be served as a notice, in which case it must specify
the time and place of meeting. The notice must be given in the man
ner provided in section four hundred and three, unless other express
provision has been made therefor in the by-laws. In case of removal,
the vacancy may be filled by election at the same meeting.
§411. Quorum—proxy.] At all elections or votes had for any pur
pose, there must be a majority of the subscribed capital stock or of
the members, represented either in person, or by proxy, in writing.
Every person acting therein, in person, or by proxy, or representative,
must be a member thereof or a bona fide stockholder, having stock in
his own name on the stock books of the corporation at least ten days
prior to the election. Any vote or election had other than in accord
ance with the provisions of this article is voidable at the instance of
absent stockholders or members, and may be set aside by petition to
the district court of the county where the same was held. Any regu
lar or called meeting of the stockholders or members, may adjourn
from day to day. or from time to time, if for any reason there is not
present a majority of the subscribed stock or members, or no election
or majority vote had; such adjournment and the reasons therefor being
recorded in the journal of proceedings of the board of directors.
§ 412. Election failing— action—place of meeting justice of
peace may call.] If from any cause an election does not take place
on the day appointed in the by-laws, it may be held on any day there
after as is provided for in such by-laws, or to which such election may
be adjourned or ordered by the directors. If an election has not been
held at the appointed time, and no adjourned or other meeting for the
purpose has been ordered by the directors, a meeting mav be called by
the stockholders, as provided in section four hundred and ten.
2. Upon the application of any person or body corporate aggrieved
by any election held by any corporate body, or any proceedings there
of, the district judge of the district in which such election is held.
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must proceed forthwith summarily to hear the allegations and proofs
of the parties, or otherwise inquire into the matters of complaint, and
thereupon confirm the election, order a new one, or direct such other
relief in the premises as accords with right and justice. Before any
proceedings are had under this section, five days' notice thereof must
be given to the adverse party, or those to be affected thereby.
3. The meetings of the stockholders and board of directors of a
corporation must be held at its office or principal place of business.
4. When no provision is made in the by-laws for regular meetings
of the directors and the mode of calling special meetings, all meet
ings must be called by special notice in writing, to be given to each
director by the secretary, on the order of the president, or if there be
none, on the order of two directors.
5. Whenever, from any cause, there is no person authorized to call
or to preside at a meeting of a corporation, any justice of the peace
of the county where such corporation is established, may, on written
application of three or more of the stockholder's or of the members
thereof, issue a warrant to one of the stockholders or members, direct
ing him to call a meeting of the corporation, by giving the notice
required, and the justice may in the same warrant direct such person
to preside at such meeting until a clei-k is chosen and qualified, if
there is no other officer present legally authorized to preside thereat.
§ 413. Individual liability.] Each stockholder of a corporation is
individually and personally liable for such proportion of its debts and
liabilities as the amount of stock or shares owned by him bears to the
whole of the subscribed capital stock or shares of the corporation, and
for a like proportion only of each debt or claim against the corpora
tion. Any creditor of the corporation may institute joint or several
actions against any of its stockholders, for the proportion of his claim
payable by each, and in such action the court must ascertain the pro
portion of the claim or debt for which each defendant is liable, and a
several judgment must be rendered against each in conformity there
with. If any stockholder pays his proportion of any debt due from
the corporation, incurred while he was such stockholder, he is relieved
from any further personal liability for such debt; and if an action has
been brought against him upon such debt, it shall be dismissed as to
him, upon his paying the costs, or such proportion thereof as may be
Sroperly chargeable against him. The liability of each stockholder is
etermined by the amount of stock or shares owned by him at the
time the debt or liability was incurred, and such liability is not released
by any subsequent transfer of stock. The term "stockholder," as used
in this section, shall apply not only to such persons as appear by the
books of the corporation to be such, but also to every equitable owner
of stock, although the same appear on the books in the name of
another; and also to every person who has advanced the installments
or purchase money of stock in the name of a minor, so long as the
latter remains a minor; and also to every guardian or other trustee
who voluntarily invests any trust funds in the stock. Trust funds in
the hands of a guardian or trustee shall not be liable, under the pro
visions of this section, by reason of any such investment, nor shall
the person for whose benefit the investment is made be responsible in
respect to the stock, until he becomes competent and able to control
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the same; but the responsibility of the guardian or trustee making the
investment shall continue until that period. Stock held as collateral
security, or by a trustee, or in any other representative capacity, does
not make the holder thereof a stockholder within the meaning of this
section, except in the cases above mentioned, so as to charge him with
any proportion of the debts or liabilities of the, corporation; but the
pledgor, or person, or estate represented is to be deemed the stockholder
as respects such liability. In corporations having no capital stock,
each member is individually and personally liable for his proportion
of its debts and liabilities, and similar actions may be brought against
him. either alone or jointly with other members, to enforce such
liability as by this section may .be brought against one or more stock
holders, and similar judgments may be rendered.
§ 414. Valid uncalled meeting.] When all the stockholders or
members of a corporation are present at any meeting, however called
or notified, and sign a written consent thereto on the record of such
meeting, the doings of such meeting are as valid as if had at a meet
ing legally called and noticed. The stockholders or members of such
corporation, when so assembled, may elect officers to fill all vacancies
then existing, and may act upon such other business as might lawfully
be transacted at regular meetings of the corporation.
§ 415. Non-resident stock transfers.] When the shares of stock
in a corporation are owned by parties residing out of the territory, the
president, secretary, and directors of the corporation, before entering
any transfer of the shares on its books, or issuing a certificate thereof
to the transferee, may require from the attorney or agent of the non
resident owner, or from the person claiming under the transfer, an
affidavit or other evidence that the non-resident owner was alive at
the date of the transfer, and if such affidavit or other satisfactory
evidence be not furnished, may require from the attorney, agent, or
claimant, a bond of indemnity, with two sureties satisfactory to the
officers of the corporation, or if not so satisfactory, then one approved
by the district judge of the county in which the principal office of the
corporation is situated, conditioned to protect the corporation against
any liability to the legal representatives of the owner of the shares.
in case of his or her death before the transfer, and if such affidavit or
other evidence or bond be not furnished when required, as herein pro
vided, neither the corporation nor any officer thereof shall be liable
for refusing to enter the transfer on the books of the corporation.
§416. Changing amount of stock. |
Every corporation may
increase or diminish its capital stock at a meeting called for that pur
pose by the directors, as follows:
1. Notice of the time and place of the meeting, stating its object
and the amount to which it is proposed to increase or diminish its
capital stock, must be personally served on each stockholder resident
in the territory, at his place of residence if known, and if not known,
at the place where the principal office of the corporation is situated,
and be published in a newspaper published in the county of such prin
cipal place of business, once a week for four weeks successively.
2. The capital stock must in no case be diminished to an amount
less than the indebtedness of the corporation, or the estimated cost
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of the works which it may be the purpose of the corporation to con
struct.
3. At least two-thirds of the entire capital stock must be repre
sented by the vote in favor of the increase or diminution, before it
can be effected.
4. A certificate must be signed by the chairman and secretary of the
meeting, and a majority of the directors, showing a compliance with
the requirements of this section, the amount to which the capital
stock has been increased or diminished, the amount of stock repre
sented at the meeting, and the vote by which the object was accom
plished.
5. The certificate must be hied in the office of the register of deeds
where the original articles of incorporation were filed, and a certified
copy thereof in the' office of the secretary of the territory, and there
upon the capital stock shall be so increased or diminished.
6. The written assent of the holders of three-fourths of the sub
scribed capital stock shall be as effectual to authorize the increase or
diminution of the capital stock, as if a meeting were called and held;
and upon such written assent, the directors may proceed to make the
certificate herein provided for.
Article IV.

Corporate Records.

§ 417. Entries required in journal—stock book—publicity.] All
corporations for profit are required to keep a record of all their busi
ness transactions; a journal of all meetings of their directors, members,
or stockholders, with the time and place of holding the same, whether
regular or special, and if special, its object, how authorized, and the
notice thereof given. The record must embrace every act done or
ordered to be done; who were present and who were absent; and, if
requested by any director, member, or stockholder, the time shall be
noted when he entered the meeting or obtained leave of absence there
from. On a similar request the ayes and noes must be taken on any
proposition, and a record thereof made. On a similar request the pro
test of any director, member, or stockholder, or any action or proposed
action must be entered in full; all such records to be open to the
inspection of any director, member, stockholder, or creditor of the
corporation.
2. In addition to the records above required to be kept, corporations
for profit must keep a book, to be known as the " Stock and Transfer
Book," in which must be kept a record of all stock; the names
of the stockholders or members, alphabetically arranged; install
ments paid or unpaid: assessments levied and paid or unpaid; a
statement of every alienation, sale or transfer of stock made, the
date thereof, and by and to whom: and all such other records as the
by-laws prescribe. Corporations for religious and benevolent purposes
must provide in their by-laws for such records to be kept as may be
necessary. Such stock and transfer book must be kept open to the in
spection of any stockholder, member or creditor.
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Article V.—Dissolution of Corporations.
§ 418. Involuntary—voluntary, how.] A corporation is dissolved:
1. By the expiration of the time limited by its articles of incorpo
ration.
2. Its involuntary dissolution is provided for in chapter XXVI, of the
code of civil procedure.
3. If voluntary, its dissolution may be effected in the following
manner:
1. A corporation may be dissolved by the district court of the county
where its office, or principal place of business is situated, upon its vol
untary application for .that purpose.
2. The application must be in writing, and must set forth:
That at a meeting of the stockholders or members called for that
purpose, the dissolution of the corporation was resolved upon by a
two-thirds vote of all the stockholders or members; and that all claims
and demands against the corporation have been satisfied and
discharged.
3. The application must be signed by a majority of the board of
directors, trustees, or other officers having the management of the
affaire of the corporation, and must be verified in the same manner as
a complaint in a civil action.
4. If the court is satisfied that the application is in conformity with
this article, it must order the application to be filed, and that the clerk
give not less than thirty nor more than fifty days' notice of the appli
cation, by publication in some newspaper published in the county, and
if there are none such, then by advertisement posted up in five of the
principal public places in the county.
5. At any time before the expiration of the time of publication, any
person may file his objections to the application.
6. After the time of publication has expired, the court may. upon
five days' notice to the persons who have filed objections, or without
further notice, if no objections have been filed, proceed to hear and
determine the application; and if all the statements therein made are
shown to be true, the court must declare the corporation dissolved.
7. The application, notices and proof of publication, objections (if
any), and declaration of dissolution, constitute the judgment roll, and
from the judgment an appeal may be taken in the same manner as in
other actions.
§419. Lapse .by non-user.] If a corporation does not organize and
commence the transaction of business, or the construction ot its works,
within one year from the date of its incorporation, its corporate
powers cease.
§ 420. Directors trustees on dissolution.] Unless other persons
are appointed by the court, the directors or managers of the affairs of
such corporation at the time of its dissolution are trustees of the cred
itors and stockholders or members of the corporation dissolved, and
have full power to settle the affairs of the corporation, and to collect
and pay debts and divide among the stockholders the property which
remains after the payment of debts and necessary expenses; and for
such purposes may maintain or defend actions in their own names by
the style of the trustees of such corporation dissolved, naming it; and
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no action whereto any such corporation is a party shall abate by rea-son
of such dissolution.
§ 421. Liability.] The trustees mentioned in the preceding section
are jointly and severally responsible to the creditors, stockholders, and
members of the corporation, to the extent of its property in their
hands.
§ 422. Revival.] A corporation once dissolved can be revived only
by the same power by which it could be created.
Article VI.—Assessments of Stock.
8 428. Levied when.] The directors of any corporation formed
or existing under the laws of this territory, after one-fourth of its
capital stock has been subscribed, may. for the purpose of paying ex
penses, conducting business, or paying debts, levy and collect assess
ments upon the subscribed capital stock thereof, in the manner and
form and to the extent provided herein.
§ 424. Limitation of.] No assessment must exceed ten per cent, of
the amount of the capital stock named in the articles of incorpora
tion, except in the cases in this section otherwise provided for. as fol
lows:
1. If the whole capital of a corporation has not been paid up, and
the corporation is unable to meet its liabilities or to satisfy the claims
of its creditors, the assessment may be for the full amount unpaid
upon the capital stock; or if a less amount is sufficient, then it may
be for such a percentage as will raise that amount.
2. The directors of railroad corporations may assess the capital
stock in installments of not more than ten per cent, per month, unless
in the articles of incorporation it is otherwise provided.
3. The directors of fire or marine insurance corporations may assess
such a percentage of the capital stock as they deem proper.
§ 425. New assessment only.] No assessment must be levied while
any portion of a previous one remains unpaid, unless:
1. The power of the corporation has been exercised in accordance
with the provisions of this article for the purpose of collecting such
previous assessment.
2. The collection of the previous assessment has been enjoined; or,
8. The assessment falls within the provisions of either the first,
second, or third subdivision of section four hundred and twenty-four.
§ 426. Requisites of assessment.] Every order levying an assess
ment must specify the amount thereof, when, to whom, and where
payable; fix a day, subsequent to the full term of publication of the
assessment notice, on which the unpaid assessments shall be delin
quent, not less than thirty nor more than sixty days from the time of
making the order levying the assessment; and a day for the sale of
delinquent stock, not less than fifteen nor more than sixty days from
the day the stock is declared delinquent.
§ 427. Form of notice.] Upon the making of the order, the secre
tary shall cause to be published a notice thereof, in the following
form:
(Name of corporation in full. Location of principal place of business).
Notice is hereby given that at a meeting of the directors, held on the (date), an assessment of
amount) per share was levied upon the capital stock of the corporation, payable (when, to whom.
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and where). Any stock upon which this assessment shall remain unpaid nn the (day fixed)
will be delinquent and advertised for sale at public auction, and, unless payment is made before,
will be sold on the (day appointed), to pay the delinquent assessment, together with costs of
advertising arid expenses of sale.
(Signature of Secretary, with location of office.)

§ 428. Service thereof.] The notice must be personally served
upon each stockholder, or in lieu of personal service, must be sent
through the mail, addressed to each stockholder at his place of resi
dence, if known, and if not known, at the place where the principal
office of the corporation is situated, and be published once a week for
four successive weeks, in some newspaper of general circulation and
devoted to the publication of general news, published at the place
designated in the articles of incorporation as the principal place of
business, and also in some newspaper published in the county in which
the works of the corporation are situated, if a paper be published
therein. If the works of the corporation are not within a state or
territory of the United States, publication in a paper of the place
where they are situated is not necessary. If there be no newspaper
published at the place designated as the principal place of business of
the corporation, then the publication must be made in some other
newspaper of the county, if there be one, and if there be none, then
in a newspaper'published in an adjoining county. •
§ 429. TJelinquent levy.] If any portion of the assessment men
tioned in the notice remains unpaid on the day specified therein for
declaring the stock delinquent, the secretary must, unless otherwise
ordered by the board of directors, cause to be published in the same
papers in which the notice hereinbefore provided for shall have been
published, a notice substantially in the following form:
(Name in full. Location of principal place of business.)
Notice.—There is delinquent upon the following described stock, on account of assessment,
levied on the (date,), (and assessments levied previous thereto, if any,) the several amounts set
opposite the names of the respective shareholders, as follows: (Names, number of certificate,
number of shares, amount). And in accordance with law (and an order of the board of direc
tors made on the (date), if any such order shall have been made), so many shares of eacli parcel
of such stock as may be necessary, will be sold, at the (particular place), on the (date), ut (the
hourj of such day, to pay delinquent assessments thereon, together with costs of advertising
and expenses of the sale.
(Name of Secretary, with location of office.)

§ 480. Contents of notice.] The notice must specify every certficate of stock, the number of shares it represents, and the amount
due thereon, except where certificates may not have been issued to
parties entitled thereto, in which case the number of shares and
amount due thereon, together with the fact that the certificate for
such shares have not been issued, must be stated.
§ 431. Publication.] The notice, when published in a daily paper,
must be published for ten days, excluding Sundays and holidays, pre
vious to the day of sale. When published in a weekly paper, it must
be published in each issue for two weeks previous to the day of sale.
The first publication of all delinquent sales must be at least fifteen
days prior to the day of sale.
§ 432. Effect of same.] By the publication of the notice the cor
poration acquires jurisdiction to sell and convey a perfect title to all
of the stock described in the notice of sale upon which any portion of
the assessment, or costs, or advertising remains unpaid at the hour
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appointed for the sale, but must sell no more of such stock than is
necessary to pay the assessments due and costs of sale.
§ 433. Manner of sale.] On the day, at the place, and at the time
appointed- in the notice of sale, the secretary must, unless otherwise
ordered by the directors, sell, or cause to be sold at public auction, to
the highest bidder for cash, so many shares of each parcel of the
described stock as may be necessary to, pay the assessment and charges
thereon, according to the terms of sale; if payment is made before tne
time fixed for sale, the party paying is only required to pay the actual
cost of advertising, in addition to the assessment.
§ 434. Bidder defined.] The person offering at such sale to pay
the assessment and costs for the smallest number of shares or fraction
of a share is the highest bidder, and the stock purchased must be
transferred to him on the stock books of the corporation, on payment
of the assessment and costs.
§ 435. Bidding in.] If at 'the sale of stock no bidder offers the
amount of the assessment and costs and charges due, the same may be
bid in and purchased by the corporation, through the secretary, presi
dent, or any director thereof, at the amount of the assessments, costs,
and charges due; and the amount of the assessments, costs, and charges
must be credited as paid in full on the books of the corporation, and
entry of the transfer of the stock of the corporation must be made on
the books thereof. While the stock remains the property of the cor
poration it is not assessable, nor must any dividends be declared thereon ;
but all assessments and dividends must be apportioned upon the stock
held by the stockholders of the corporation.
§ 436. Stock held by corporation.] All purchases of its own stock
made by any corporation vest the legal title to the same in the cor
poration; and the stock so purchased is held subject to the control of
the stockholders, who may make such disposition of the same as they
deem fit, in accordance with the by-laws of the corporation or vote of
a majority of all the remaining shares. Whenever any portion of the
capital stock of a corporation is held by the corporation by purchase, a
majority of the remaining shares is a majority of the stock for all pur
poses of election or voting on any question at a stockholders' meeting.
§ 437. Extended notice.] The dates fixed in any notice of assess
ment or notice of delinquent sale, published according to the provis
ions hereof, may be extended from time to time, for not more than
thirty days, by order of the directors, entered on the records of the
corporation; but no order extending the time for the performance of
any act specified in any notice is effectual, unless notice of such exten
sion, or postponement, is appended to and published with the notice to
which the order relates.
§ 438. Irregularities.] No assessment is invalidated by a failure
to make publication of the notices hereinbefore provided for, nor by
the non-performance of any act required, in order to enforce the pay
ment of the same; but in case of any substantial error, or omission, in
the course of proceedings for collection, all previous proceedings,
except the levying of the assessment, are void, and publication must
be begun anew.
§ 439. Redemption—limitation.] No action must be sustained to
recover stock sold for delinquent assessments, upon the ground of irreg-
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ularity in the assessment, irregularity or defect of the notice of sale,
or defect or irregularity in the sale, unless the party seeking to main
tain such action first pays, or tenders, to the corporation, or the party
holding the stock sold, the sum for which the same was sold, together
with all delinquent assessments which may have been paid thereon,
and interest on such sums from the time thqy were paid, and no such
action must be sustained, unless the same is commenced by the filing
of a complaint, and the issuing of a summons thereon within six
months after such sale was made.
§ 440. Proof of notice sale.] The publication of notice required
by this article, may be proved by the affidavit of the printer, foreman,
or principal clerk of the newspaper in which the same was published;
and the affidavit of the secretary, or auctioneer, is prima facie evidence
of the time and place of sale, of the quantity and particular descrip
tion of the stock sold, and to whom, and for what price, and of the fact
of the purchase money being paid. The affidavits must be filed in the
office of the corporation, and copies of the same, certified by the secre
tary thereof, are prima facie evidence of the facts therein stated. Cer
tificates signed by the secretary, and under the seal of the corporation,
are prima facie evidence of the contents thereof.
§ 441. Action—option. | On the' day specified for declaring the stock
delinquent, or at any time subsequent thereto, and before the sale of
the delinquent stock, the board of directors may elect to waive further
proceedings under this article for -the collection of delinquent assess
ments, or any part or portion thereof, and may elect to proceed by
action to recover the amount of the assessment, and the costs and
expenses already incurred, or any part or portion thereof.
Article VII.—Judgment Against and Sale of Corporate Franchises.
§442. Franchise .salable -no exemption.] For the satisfaction of
any judgment against a corporation authorized to receive tolls, its
franchise, and all the rights and privileges thereof, may be levied upon
and sold under execution, in the same manner, and with the same effect
as any other property, but without any exemption.
§ 443. Certificate of sale.] The purchaser at the sale must receive
a certificate of purchase of the franchise, and be immediately let into
the possession of all property necessary for the exercise of the powers
and the receipt of the proceeds thereof, and must thereafter conduct
the business of such corporation, with all its powers and privileges, and
subject to all its liabilities, until the redemption of the same as here
inafter provided.
§ 444. Purchaser's rights. | The purchaser or his assignee is
entitled to recover any penalties imposed by law, and recoverable by
the corporation for an injury to the franchise or property thereof, or
for any damages or other cause, occurring during the time he holds
the same, and may use the name of the corporation for the purpose of
any action necessary to recover the same. A recovery for damages or
any penalties thus had is a bar to any subsequent action by or on
behalf of the corporation for the same.
§ 445. Other powers remain.] The corporation whose franchise is
sold, as in this article provided, in all other respects retains the same
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powers, is bound to the discharge of the same duties, and is liable to
the same penalties and forfeitures, as before such sale.
§ 446. Redemption.] The corporation may, at any time within one
year after such sale, redeem the franchise by paying or tendering to
the purchaser thereof the sum paid therefor, with twelve per cent,
interest thereon, but without any allowance for the toll which he may
in the meantime have received; and upon such payment or tender the
franchise and all the rights and pi-ivileges thereof revert and belong to
the corporation, as if no such sale had been made.
§ 447. Where sold.] The sale of any franchise under execution
must be made in the county in which the corporation has its principal
place of business, or in which the property, or some portion thereof,
upon which the taxes are paid, is situated.
Article VIII. -Examination of Corporations, &c.
§ 44W. Power of legislature.] The legislative assembly, or either
branch thereof, may examine into the affairs and condition of any
corporation in this territory at all times; and for that purpose any
committee appointed by the said assembly, or either branch thereof,
may administer all necessary oaths to the directors, officers, and stock
holders of such corporation, and may examine them on oath in relation
to the affairs and condition thereof; and may examine the safes, books,
papers, and documents belonging to such corporation, or pertaining to
its affairs and condition, and compel the production of all keys, books,
papers, and documents by summary process, to be issued on applica
tion to any district court or any judge thereof, under such rules and
regulations as the court may prescribe.
§ 449. Power reserved.] The legislative assembly may at any time
amend this chapter, or any article, or section thereof.
Article IX.—Railroad Corporations.
§ 450. General powers classed.] Every railroad corporation has
power and is authorized :
1. To enter upon any land for the purpose of examining and survey
ing its railroad line, and may take, hold, and appropriate so much real
property as may be necessary for the location, construction and con
venient use of its road, including all necessary grounds for stations,
buildings, workshops, depots, machine shops, switches, side tracks,
turn tables, and water stations; all materials for the construction and
repair of said road and its appurtenances; and a right of way over
adjacent lands, sufficient to enable such corporation to construct and
repair its road, and a right to conduct water by aqueducts, and the
right of making proper drains: Provided, That the lands so held, taken
and appropriated, otherwise than by the consent of the owner, shall
not exceed two hundred feet in width, except for wood and water
stations, and depot grounds, unless where greater width is necessary
for excavation, embankments, or depositing waste earth; And provided
further. That no appropriation of private property, for the use of any
corporation provided for in this article, shall be made, until full com
pensation therefor be first made or secured to the owners thereof.
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2. To' lay out, locate, construct, furnish, maintain, operate, and
enjoy a railroad with single or double tracks, with such side tracks,
turn outs, offices, and depots as shall be necessary, between the places
of the termini of the said road, commencing at or within, and extend
ing to or into any town, city, or village, named as the places, of the
termini of said road, and construct branches from the main line to
other towns or places within the limits of this territory.
3. To carry persons and property on its railroad, and receive tolls or
compensation therefor.
§ 451. Purchase or take realty.] Any railroad corporation may
purchase and use real property for a price to be agreed upon with the
owners thereof; or the damages to be paid by such corporation for any
real property taken as aforesaid, when not agreed upon, shall be ascer
tained and determined by commissioners to be appointed by the judge
of the district court of the county or judicial subdivision, wherein
such real estate is situated, in conformity with the provisions of this
article.
§ 452. Taking when owner refuses—procedure.] If the owner of
any real property over which said railroad corporation may desire to
locate its road, shall refuse to grant the right of way through and over
his premises, the district judge of the county or subdivision in which
said real property may be situated, as provided in this article, shall,
upon the application or petition of either party, and after teu days'
notice to the opposite party, either by personal service or by leaving a
copy thereof at his usual place of residence, or in case of his non-resi
dence in the territory, by such publication in a newspaper as the
judge may order, direct the sheriff of said county to summon three
disinterested freeholders of said county or subdivision (or if there be
none such, then of the (territory) as commissioners, who shall be
selected by said judge, and who must not be interested in a like question.
The commissioners shall be duly sworn to perform their duties impar
tially and justly; and they shall inspect said real property and con
sider the injury which such owner may sustain by reason of such ■ l'ailroad; and they shall assess the damages which said owner will sustain
by such appropriation of his land; and they shall forthwith make
report thereof in writing to the clerk of the said court, setting forth the
quantity, boundaries, and value of the property taken, or amount of
injury done to the property which they assess to the owner; which
report must be filed and recorded by the clerk, and a certified copy
thereof may be transmitted to the register of deeds of the county or
subdivision where the land lies, to be by him filed and recorded (with
out further acknowledgment or proof) in the same manner and with like
force and effect as is provided for the record of deeds. And if said
corporation shall, at any time before it enters upon said real property
for the purpose of constructing said road, pay to said clerk for the use
of said owner the sum so assessed and reported to him as afore
said, it shall thereby be authorized to construct and maintain its road
over and across said premises; Provided, That, if the corporation shall
need or require, for the purpose of constructing said railroad, to take
and occupy any real property in any unorganized county or in other
unorganized country where there is no district court established, then
the judge of the district court of the nearest organized county or subdi
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vision (wherein such court is established) upon the line of said road, shall
appoint commissioners to assess said damages; and he and they. shall
perform all other duties required of district judges and commissioners
by the terms of this article, and either party shall have the right to
appeal as in other cases herein provided; And provided'further.-Th&t the
report of the commissioners may he reviewed by the district court, on
written exceptions filed by either party, in the clerk's office, within
sixty days after the filing of such report: and the court shall take such
order therein as right and justice may require, either by confirming,
modifying, or rejecting the same, or by ordering a new appraisement,
on good cause shown: And provided further. That either party may
appeal from the decision of the district court to the supreme court,
and the money so deposited shall remain in the hands of the clerk
as aforesaid, until a final decision be had, and subject thereto. But
such review or appeal shall not delay the prosecution of the work on
said railroad over the premises in question, if such corporation shall
first have paid or deposited with said clerk the amount so assessed by
said commissioners; and in no case shall said corporation be liable for
the costs on such review or appeal, unless the owner of such real prop
erty shall be adjudged entitled, upon either review or appeal, to a
greater amount of damages than was awarded by said commissioners.
The corporation shall, in all cases, pay the costs aad expenses of the
first assessment. And in case of review or appeal, the final decision
may be transmitted by the clerk of the proper court, duly certified,
to the proper register of deeds, to be by him filed and recorded as
hereinbefore provided for the recording of the report, and with like
effect.
§ 453. Commissioners act in all cases vacancies.] Freeholders
so appointed shall be the commissioners to assess all the damages to
the owners of real property in said county or subdivision; and said
corporation may. at any time after their appointment, upon the refusal
ol any owner, or guardian of any owner, of lands in said county or
subdivision to grant the right of way as aforesaid, by giving said
owner or guardian ten days' notice thereof in the manner prescribed
in the preceding section, have the damages assessed in the manner
hereinbefore prescribed. In case of the death, absence, or refusal, or
neglect of any of said freeholders to act as commissioners as aforesaid,
the sheriff' shall, upon the selection of the district judge, summon
other freeholders to complete the panel, and said commissioners shall
receive three dollars per day, each, for their services, and the same
shall lie taxed in the bill of costs.
§ 454. Guardians married women.] Whenever any railroad cor
poration shall take any real property as aforesaid, of any minor, any
person insane or ortherwise incompetent, or of any married woman
whose husband is under guardianship, the guardian of such minor,
insane or incompetent person, or such married woman with the
guardian of her husband, may agree and settle with said corporation
for all damages or claims by reason of the taking of such real property,
and may give valid releases and discharges therefor upon the approval
thereof by the judge of the probate court..
§ 455. Unknown owner. | If upon the location of said railroad, it shall
be found to run through the real propei*ty of any non-resident owner
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who is unknown to the corporation, or who has not been by it informed .
thereof, and has neither granted nor refused to grant the right of way
through and over his said premises, the said corporation may give
four weeks' notice to such owner, if known, and if not known, by a
description of such real property by publication four consecutive
weeks in some newspaper published in the county or subdivision where
such real property may lie, if there be any. and if not. in one nearest
thereto on the line of their said road, that said railroad has been
located through and over his lands: and if said owner do not, within
thirty days thereafter, apply to the district judge to have the damages
assessed in the mode prescribed in this article, said corporation may
proceed to have the damages assessed, as hereinbefore provided, sub
ject to the same right of review and appeal, as in case of resident
owners; and upon payment of damages assessed to the clerk of the
district court, the corporation shall acquire all the rights and privil
eges mentioned in this article.
§ 456. Claimants on public lands.] Any railroad corporation is
authorized to pass over, occupy, and enjoy all the public lands, to the
extent and in the manner prescribed by the act of congress, approved
March 3, 1875: Provided. That the damages accruing to any occupant
or possessory claimant or other person who may reside on or have
improvements upon said public land, shall be determined and paid by
said railroad corporation as provided in this article for owners of
private lands.
§ 457. Highways, canals, &c. | Any railroad corporation may locate,
construct and operate its railroad across, over, or under any road, high
way, railroad, canal, stream, or water course, when it may be necessary
in the construction of the same: and in such cases said corporation
shall so construct its railroad crossings as not unnecessarily to impede
the travel, transportation, or navigation upon the road, highway, rail
road, canal, stream, or water-course so crossed. Said corporation shall
have the right to change the channel of any stream or water course
from its present location or bed. whenever it may be necessary in the
location, construction, or use of its said road; Provided. Such change
do not alter its general course, or materially impair its former use
fulness.
§ 458. Change op line or grade. | Whenever any railroad corpora
tion shall find it necessary, for the purpose of avoiding annoyance to
public travel, or dangerous or difficult curves or grades, or unsafe or
unsubstantial grounds or foundations, or for other reasonable causes,
to change the grade or location of any portion of its road, such rail
road corporation shall be and is hereby authorized to make such
changes of grade and location, not departing from its general route.
And for the purpose of making any such change in the location and
grades of any such roads as aforesaid, such corporation shall have all
the rights, powers, and privileges to enter upon and appropriate such
real property, and make surveys necessary to effect such changes and
grades, upon the same' terms, and subject to the same obligations,
rules, and regulations, as are prescribed by law; and shall also be
liable in damages, when any may have been caused by such change to
the owner of real property upon which such road was heretofore con
structed, to be ascertained and paid, or deposited as herein provided;
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but no damages shall be allowed unless claimed within ninety days
after actual notice in writing of such intended change shall be given
to such owner residing on the premises, or, if non-resident*, notice by
such publication in some newspaper in general circulation, as the dis
trict judge may order.
. ,.,,. ; ,; , ,. ,,,
§ 459. Public grounds —streets.] If it shall be necessary, in the
location of any part of any railroad, to occupy any road, street, alley,
or public way or ground of any kind, or any part thereof, it shall be
competent for the municipal or other corporation, or public officer, or
public authorities, owning or having charge thereof, and the railroad
corporation, to agree upon the manner and upon the terms and con
ditions upon which the same may be used or occupied; and if said
parties snail be unable to agree thereon, and it shall be necessary, in
the judgment of the directors of such railroad corporation, to use or
occupy such road, street, alley, or other public way or ground,, such
corporation may appropriate so much of the same as may be necessary
for the purposes of such road, in the same manner and upon the same
terms as is provided in this article for the appropriation of the prop
erty of individuals.
§ 460. Railroad junctions—crossings.] Every railroad corporation
shall have power to cross, intersect, join, and unite its railroad with
any other railroad before constructed at any point on its route and
upon the grounds of such other railroad corporation, with the necessary
turnouts, sidings, and switches, and other conveniences in furtherance
of the objects of its connection. And every corporation whose rail
road is or shall hereafter be intersected by any new railroad, shall
unite with the owners of such new railroad in forming such intersec
tion and connections, and grant the facilities aforesaid; and if the two
corporations cannot agree upon the amount of compensation to be
made therefor, or the points and manner of such crossings and con
nections, the same shall be ascertained and determined by commis
sioners, to be selected as provided in this article in respect to taking
of lands.
. . •.
§ 461. Union of lines.] Railroad corporations shall have power to
intersect, join and unite their respective railroads, constructed or to be
constructed in this territory, or in adjoining states and territories, at
such point on the boundary line of each, or at such other point as may
be mutually agreed upon by said corporations. And such railroads
are authorized to merge and consolidate the stock of the respective
corporations, making one joint stock corporation of the railroads thua
connected, upon such terms as may be agreed upon in accordance with
the laws of the adjoining state, or territory, with whose road or roads
connections are thus formed; Provided, That the consent thereto of
three-fourths of all the stockholders, in amount, in any road whose
stock is pi*oposed to be consolidated, shall first be obtained.
§ 462. Extension beyond territory.J Every railroad corporation
is empowered to extend its road into, or through, any other state or
territory, under such regulations as may be prescribed by the laws of
^such state or territory through which said road may be extended; and
the rights and privileges over said extension, in the construction and
use of said railroad for the benefit of said corporation, and in control
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ling and applying the assets of said corporation, shall be the same as
if its railroad had been constructed wholly within this territory.
§ 463. Mutual contracts.] Every railroad corporation which may
have constructed ot commenced the construction of its road, so as to
meet and connect with any other railroad in an adjoining state or ter
ritory, at the boundary line of this territory, shall have the power to
make such contracts and agreements with any such road constructed in
an adjoining gtate or territory, for the transportation of freight and pas
sengers, or for the use of its said road, as to the board of directors may
seem proper.
§ 464. Mortgage bonds—limitation.] Every railroad corporation
shall have power to mortgage or execute deeds of trust of the whole
or any part of its property and franchises, including any lands or other
property granted to said corporation by the United States, to secure
money borrowed by it for the construction and equipment of its road,
and may issue its corporate bonds, in sums not less than five hundred
dollars—secured by said mortgages or deeds of trust— payable to bearer
or otherwise; and if payable to bearer, negotiable by delivery, bearing
interest at a rate not to exceed ten per cent, per annum, and convert
ible into stocks, and may sell them at such rates or prices as it may
deem proper; and if said bonds should be sold below their nominal or
par vahie, they shall be valid and binding upon the corporation, and
no plea of usury shall be put in by or allowed in behalf of said corpo
ration in any action or proceedings upon the same; the principal and
interest upon said bonds, or either of them, may be made payable
within or without this territory.
§ 465. Lien—sale.] Sueh corporation shall have power to borrow
money on the credit of the corporation and may execute bonds or
promissory notes therefor, and to secure the payment thereof, may
pledge the property and income on such corporation. Any mortgage
or deed of trust made upon the lands, road, or other property of rail
road corporation, shall bind and be a valid lien upon all the property
mentioned in such deed or mortgage, including rolling stock; and the
purchaser under foreclosure of such mortgage or trust deed shall have
and enjoy all the rights of a purchaser on execution sale; Provided,
That nothing contained in this article shall be so construed as in any
manner to interfere with, change, or modify the rights of this territory
or the United States, to any lands granted by congress to this territory,
or to said corporations, or to transfer any right in said lands, otherwise
than as subject to all the conditions imposed by the grant made by the
United States or this territory.
§ 466. Cover future assets.] Said mortgages or deeds of trust
may by their terms include and cover not only the property of the
corporations making them at the time of their date, but property, both
real and personal, which may thereafter be acquired by them, together
with all the material and property necessary for the use and operation
of said roads, and shall be as valid and effectual as if the property
were in possession at the time. of the execution thereof.
§ 467. Record—effect of.] Said mortgages or deeds of trust shall
be recorded in the office of the register of deeds of each organized
county through which said road mortgaged or deeded may run in this
territory, or wherever it may hold lands included in said mortgages or
18
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deeds of trust, and shall be a notice to all the world of the rights of
all parties under the same; and for this purpose, and to secure the rights
of mortgagees or parties interested under deeds of trust so executed
and recorded, the rolling stock, personal property, and material
necessary for operating the road of said corporation, belonging to said
road and appertaining thereto, shall be deemed a part of the road, and
said mortgages and deeds so recorded shall have the same effect, both
as to notice and otherwise, as to the real estate covered by them.
% 468. Consolidation method of.] Whenever the lines of railroad
of any railroad corporations in this territory, or any portion of such
lines have been or may be constructed, so as to admit the passage of
burden or passenger cars over two or more of such roads continuously,
without break of gauge or interruption, such corporations are hereby
authorized to consolidate themselves into a single corporation in the
following manner: The directors of the said two or more corporations
may enter into an agreement, under the corporate seal of each, for
the consolidation of the said two or more corporations, prescribing the
terms and conditions thereof; the mode of carrying the same into
effect; the name of the new corporation; the number of the directors
thereof, which shall not be less than seven; the time and place of
holding the first election of directors; the number of shares of capital
stock in the new corporation; the amount of each share; the manner
of converting the shares of capital stock in each of said two or more
corporations, into shares in such new corporation; the manner
of compensating stockholders in each of said two or more corporations,
who refuse to convert their stock into the stock of such new corpora
tion, with such other details as they shall deem necessary to perfect
such consolidation of said corporations, together with such other
statements as may be required in the premises, by sections three
hundred and ninety-two and three hundred and ninety-three of this
code; and when such corporations shall have complied with all the other
requisites for the creation of corporations prescribed in article one of
this chapter, and other provisions of law, then such new or consolidated
corporation shall retain and possess all the powers, rights, and franchises
originally conferred upon such said two or more corporations, and
shall be subject to all the restrictions, and perform all the duties
imposed by the provisions of this chapter; Provided, That all stock
holders in either of such corporations who shall refuse to convert
their stock into the stock of such new corporation, shall be paid
the market value of said stock at the date of such consolidation.
§ 469. Stockholders' consent required.! Such agreement of the
directors shall not be deemed to be the agreement of the said two or
more corporations until after it shall have been submitted to the stock
holders of each of the said corporations separately, at a meeting
thei'eof, to be called upon a notice of at least ninety days, specifying
the time and place of such meeting, and the object thereof, to be
addressed to each of such stockholders, when the place of residence is
known, and deposited in the post office, and published at least for six
successive weeks, in one newspaper in one of the cities or towns in
which each of said corporations has its principal office of business; and
has' been sanctioned by such stockholders by the vote of at least twothirds in the amount of tbe stock represented at such meeting, voting
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by ballot in regard to such agreement, either in person or by proxy,
each share of capital stock being entitled to one vote. And when
such agreement of the directors has been so sanctioned by each of the
meetings of the stockholders, separately, after being submitted to such
meetings in the manner above mentioned, then such agreement of the
directors shall be deemed to be the agreement of the said two or more
corporations.
§ 470. Filing agreement.] Upon making the agreement and the
statements mentioned in the last two sections, in the manner required
therein, and filing the same as required by section three hundred and
eighty-nine, the said two or more corporations, mentioned or referred
to in the last two preceding sections, shall be merged in the new cor
poration provided for in such agreement, to be known by the corporate
name therein mentioned; and the details of such agreement shall be
carried into effect as provided therein.
§ 471. Successors to property, &c.] Upon the election of the first
board of directors, of the corporation created by the agreement
in the preceding section mentioned, and by the provisions of this'
article, all and singular the rights and franchises of each and all of
said two or more corporations, parties to such agreement, all and
singular the rights and interests in and to every species of property,
real, personal, and mixed, and things in action, shall be deemed to be
transferred to, and vested in such new corporation, without any other
deed or transfer. And such new corporation shall hold and enjoy the
same, together with the right of way and all other rights of property,
in the same manner and to the same extent as if the said two or more
corporations, parties of agreement, should have continued to retain the
title and transact the business of such corporations. And the titles,
and the real estate acquired by either of said two or more corporations,
shall not be deemed to revert or be impaired by means of anything in
this article contained; Provided, That all rights of creditors, and all
liens upon the property of either of said corporations, shall be, and
hereby are preserved unimpaired; and the respective corporations shall
continue to exist as far as may be necessary to enforce the same; And
provided further, That all debts, liabilities, and duties of either corpo
ration shall henceforth attach to such new corporation and be enforced
to the same extent and in the same manner as if such debts, liabilities
and duties had been originally incurred by it.
§ 472. Obligations.] When any two or more railroad corporations
shall have been consolidated, as contemplated by the provisions of this
article, such corporations so consolidated, shall keep each and every
railroad line that may come into its possession by such consolidation,
in good running order, with sufficient rolling stock to transport the
freight and passengers. They shall not discriminate against business
of either or any of said railroad lines, either directly or indirectly, by
the detention of freight or passengers.
§ 473. Aid to other corporation—reports.] Any railroad corpora
tion may, at any time by means of subscription to the capital stock of
any other corporation, or otherwise, aid such other corporation in the
construction of its railroad, for the purpose of forming a connection of
said last mentioned road with the road owned by the corporation 'fur
nishing such aid; or any railroad corporation existing in pursuance of
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law, may lease or purchase any part or all of any railroad constructed
by any other corporation, if said corporation's lines of said road are
continuous or connected as aforesaid, upon such terms and conditions
as may be agreed on between said corporations respectively; or any
two or more railroad corporations whose lines are so connected, may
enter into an agreement for their common benefit consistent with, and
calculated to promote the objects for which they were created; Pro
vided, That no such aid shall be furnished, nor any purchase, lease, or
arrangement perfected, until a meeting of the stockholders of each of
said corporations shall have been called by the directors thereof, at
such time and place, and in manner as they shall designate, and the
holders of at least two-thirds of the stock of such corporation repre
sented at such meeting, either in person, or by proxy, and voting
thereat, shall have assented thereto. Every railroad corporation shall
annually, on or before the first day of February, make upon the oath
of its president, secretary, or treasurer, a full report of the condition
. of its affairs for the previous year, ending the thirty-first day of
December, to the auditor of the territory, embracing and showing:
1. The capital stock, and the amount thereof actually paid in.
2. The amount and nature of its indebtedness, and the amounts due
the corporation.
3. The amount expended for the purchase of lands, for the con
struction of the road, for buildings, and for engines and cars respect
ively.
4. The amounts received for the transportation of passengers, prop
erty, mails, and express matter, and from other sources.
5. The amount of freight, specifying the quantity in tons.
6. The amount paid for repairs of engines, cars, buildings, and other
expenses, in gross, showing the current expenses of running said road.
7. The number and amount of dividends, and when paid; and the
amount of profit.
A copy of such report must also, at the same time and by the cor
poration, be published in a newspaper printed in the county in which the
main office of the corporation is situated, or at the capital of the ter
ritory; and the territorial auditor must incorporate such report in his
biennial report to the governor.
§ 474. Running rules.] Every such railroad corporation shall start
and run its cars, for the transportation of persons or property, at regu
lar times, to be fixed by public notice, and shall furnish sufficient
accommodation for the transportation of all such passengers and prop
erty as shall, within a reasonable time previous thereto, offer, or be
offered, for transportation at the place of starting, or at the junction
of other railroads, and at siding and stopping places established for
receiving and discharging way passengers and freight, and shall take,
transport, and discharge passengers and property at, from, and to such
places, on the due payment of tolls, freight, or fare therefor.
§ 475. Violation—penalty.] In case of the refusal by such cor
poration or its agents to take or transport any passenger or property
as pi*ovided in the preceding section; or in case of the neglect or
refusal of such corporation or its agents to discharge or deliver pas
sengers or property at the regular appointed place, under the laws
which regulate common carriers, such corporation shall pay to the
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party aggrieved all damages which shall be sustained thereby, with
costs of action.
§ 476. Personal injuries.] In case any passenger on any railroad
shall be injured while on the platform of a car while in motion, or in any
baggage, wood, or freight car, in violation of the printed regulations of
the corporation, posted up in a conspicuous place inside of its pas
senger cars then in the train, such corporation shall not be liable for
the injury; Provided, It had furnished room inside its passenger cars
sufficient for the accommodation of its passengers.
§ 477. Fare imposes duty.1 When fare is taken by any railroad
corporation for transporting passengers on any mixed train of pas
senger and freight cars, or on any baggage, wood, gravel, or freight
car, the same care must be taken and the same responsibility and
duties are assumed by the corporation as for passengers on passenger
cars.
§478. Changing highway.] Any railroad corporation may raise
or lower any turnpike, plank road, or other way, for the purpose of
having its railroad pass over or under the same: and in such cases said
corporation shall put such turnpike, plank road, or other way, as soon
as may be, in good repair.
§ 479. Temporary ways.] Every railroad corporation, while employed
in raising or lowering any turnpike, or other way, or in making any
other alterations, by means of which the said way may be obstructed,
shall provide and keep in good order, suitable temporary ways to
enable travelers to avoid or pass such obstructions.
§ 480. Bridge repairs.] Every railroad corporation shall maintain
and keep in good repair all bridges, with their abutments, which
such corporation shall construct, for the purpose of enabling its ■ road
to pass over or under any turnpike road, canal, water-course, or other
way.
§ 481. Signs at crossings.] Every railroad corporation operating
a line of road within this territory, must erect suitable signs of cau
tion at each crossing of its road with a public highway, which sign
shall be painted with black roman or block letters, on white back
ground, "railroad crossing, look out for the cars;'? said letters to be
at least eight inches in length and proportionately broad; said signs
shall be placed at the top of posts at least fifteen feet high.
§ 482. Neglect of same.] In case any railroad corporation shall
refuse or neglect, for the space of thirty days after notice given by
the board of county commissioners, to comply with the provisions of
the preceding section, it shall become the duty of the county com
missioners of each county through which any such railroad shall be
in operation, to erect such signs, and the company shall be liable for
all expenses so incurred by said commissioners.
§ 483. Bell and whistle.| A hell at least thirty pounds' weight or
a steam whistle shall be placed on each locomotive engine, and shall
he rung or whistled at the distance of at least eighty rods from the
place where the said railroad shall cross any other road or street, and
be kept ringing or whistling until it shall have crossed said road or
street, under a penalty of fifty dollars for every neglect, to be paid by
the corporation owning the railroad, one-half thereof to go to the
informer, and the other half to this territory, and also to be liable for
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all damages which shall be sustained by any person by reason of such
neglect.
§ 484. Causeway.] When any person owns land on both sides of
any railroad, the corporation owning such railroad shall, when required
so to do. make and keep in good repair one causeway or other safe
and adequate means of crossing the same.
§ 485. Fare refused.] If any passenger shall refuse to pay his
tare, it shall be lawful for the conductor of the train and the servants
of the corporation to put him and his baggage out of the cars, in the
manner prescribed in section one thousand two hundred and seventy
two. (See also sections 1264 to 1274 of this code).
Article X.— Of Wagon Roads.
§ 486. Laid out -how.] Where a corporation is formed for the
construction and maintenance of a wagon road, the road must be laid
out as follows: Three commissioners must act in conjunction with
the surveyor of the corporation, two to be appointed by the board of
commissioners of the county through which the road is to run, and
one by the corporation, who must lay out the proposed road and
report their proceedings, together with the map of the road, to the
board of commissioners of the county as provided in the succeeding
section.
§ 487. Map filed—record of approval—effect.] When the route
is surveyed a map thereof must be submitted to and filed with the
board of commissioners of each county through or into which the
road runs, giving its general course, and the principal points to or by
which it runs, and its width, which must in no case exceed one hundred
feet, and the board of county commissioners must either approve or
reject the survey. If approved, it must be entered of record on the
journal of the board, and such approval authorizes the use of all public
lands and highways over which the survey runs; but the board of
county commissioners must require the corporation, at its own
expense, and the corporation must so change and open the highways
so taken and used, as to make the same as good as they were before
the appropriation thereof; and must so construct all crossings of pub
lic highways over and by its road and its toll gates, as not to hinder or
obstruct the use of the same.
§ 488. Bridges and ferries—tolls.] All wagon road corporations
may bridge or keep ferries on streams on the line of their road, and
must do all things necessary to keep the same in repair. They may
take such tolls only on their roads, ferries, or bridges, as are fixed by
the board of commissioners of the proper county through which the
road passes, or in which the ferry or bridge is situate, subject, however,
to the limitation of rates for ferriage prescribed in the general law
upon ferries; but in no case must the tolls be more than sufficient to
pay fifteen per cent, per annum on the cost of construction, after pay
ing for repairs and other expenses for attending to the roads, bridges
and ferries. If tolls, other than as herein provided, are charged or
demanded, the corporation forfeits its franchise, and must pay to the
party so charged one hundred dollars as liquidated damages.
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§ 489. Public highways used.] When any highway or public road
is taken and used by any wagon road corporation as a part of its road,
the corporation must not place a toll gate on or take tolls for the use
of such highway or public road by teamsters, travelers, drovers, or
any one transporting property over the same.
§ 490. Toll rates posted.] The corporation must aftix and keep
up, at or over each gate, or in some conspicuous place, so as to be
conveniently read, a printed list of the rates of toll levied and
demanded.
§ 491. Tolls required.] Each toll gatherer may prevent from
passing through his gate persons leading or driving animals or vehicles
subject to toll, until they shall have paid, respectively, the tolls author
ized to be collected.
§492. Toll gatherer's duty—penalty.] Every toll gatherer who,
at any gate, unreasonably hinders, or delays, any traveler or passenger
liable to the payment of toll, or demands, or receives, from any person
more than he is authorized to collect, for each offense forfeits the sum
of twenty-five dollars to the person aggrieved.
§ 493. Passing gate.] Every person who, to avoid the payment of
the legal toll, with his team, vehicle or horse, turns out of a wagon,
turnpike, or plank road, or passes any gate thereon on the ground
adjacent thereto, and again enters upon such road, for each offense
forfeits the sum of five dollars to the corporation injured.
§ 494. Injuring road.] Every person who:
1. Willfully breaks, cuts down, defaces, or injures any mile-stone or
post, on any wagon, turnpike, or plank road ; or,
2. Willfully breaks or throws down any gate on such road ; or,
3. Digs up or injures any part of such road, or anything thereunto
belonging; or,
4. Forcibly or fraudulently passes any gate thereon, without having
paid the legal toll;
For each offense forfeits to the corporation injured the sum of twentyfive dollars, in addition to the damages resulting from his wrongful
act.
§ 495. Revenue applied.] The entire revenue from the road shall
be appropriated :
1. To repayment to the corporation of the costs of its construction,
together with the incidental expenses incurred in collecting tolls and
keeping the road in repair; and,
2. To the payment of the dividend among its stockholders, as pro
vided in section four hundred and eighty-eight. When the repayment
of the cost of construction is completed, the tolls must be so reduced
as to raise no more than an amount sufficient to pay a dividend of
twelve per cent, per annum, and incidental expenses, and to keep the
road in good repair.
§496. Mortgage -conditions.] The corporation may mortgage or.
hypothecate its road and other property for funds with which to con
struct or repair their road, but no mortgage or hypothecation is valid
or binding unless at least twenty-five per cent, of the capital stock sub
scribed has been paid in and invested in the construction of the road
and appurtenances, and then only after an affirmative vote of
two-thirds of the capital stock subscribed.
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§ 497. Natural person like corporation.] When a wagon, turn
pike, or plank road is constructed, owned, or operated by any natural
person, this article is applicable to such person in like manner as it is
applicable to corporations.
Article XL—Insurance Corporations.
§ 41)8. Statement required.] Every insurance corporation incor
porated under the laws of this territory, shall file with the secretary
of the territoiy, within forty days after its incorporation, a full and
specific statement of the amount of cash paid in upon its stock; the
amount of stock not paid for in cash; the amount secured by mort
gages or pledges of real property; the names and residences of the
stockholders in said corporation, with the amount of stock owned or
held, set opposite the name of each, and if not all paid up in cash, the
amount unsecured and the amount secured, specifying whether by real or
personal security; also, set opposite the name of each the names of all the
officers and agents of the corporation, wherever residing; the amount
of policies issued by. and outstanding against the corporation at the
date of said report-, the amount of premiums received by said corpo
ration during its existence; the amount of cash on hand; the amount of
bills payable and receivable at the date of said statement; the amount
of real property owned by said corporation, where held and owned,
and in what manner such real property became vested in said corpo
ration; which report and statement shall be verified by the oath of the
president and secretary of the corporation.
§ 499. Semi-annual report—contents.] Every insurance corpora
tion created under the laws of this territory, shall file a semi-annual
statement of the affairs of said corporation with the auditor of the
territory on the first day of January and July in each year, or within
ten days thereafter, which statement shall be verified by the oath of
the secretary or other officer of such corporation. Such statement shall
contain:
1. The name and localitity of the corporation.
2. The amount of capital stock of said corporation.
3. The amount of its capital stock paid up.
4. The assestsof the corporation, including:
1. The amount of cash on hand.
2. The amount of cash in hands of agents.
3. The real estate unincumbered.
4. The bonds and notes of the corporation, and how they are
secured, with the rates of interest thereon, and whether given
in payment of stock subscription, or for bona fide loans.
5. Debts of the corporation secured by mortgages.
6. Debts otherwise secured.
7. Debts for premiums.
8. All other securities.
5. The amount of liabilities due or not due to banks or other cred
itors of the corporation.
6. Losses adjusted and due.
7. Losses adjusted and not due.
8. Losses unadjusted.
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9. Losses in suspense.
10. All other claims against the corporation.
11. The greatest amount insured by any one risk.
And the auditor shall cause a brief abstract of such statement to be
published in. at least one newspaper at the capital of the territory, and
such corporation shall pay for said publication.
§ 500. Penalty for refusal.] A failure to comply with the pro
visions of the two preceding sections, shall subject. the president and
secretary of any corporation, each individually, to the penalty of one
hundred dollars, to be recovered in an action at law in the name of
any citizen of the territory, one-half of the same to the use of the ter
ritory, and the other moiety to the use of the informer.
§ 501. Ownership of realty limited.] It is declared unlawful for
any insurance corporation in this territory to purchase or hold any
real property, save what shall be necessary for the transaction of its
legitimate business of insurance; and deeds and conveyances to said
corporation for any other purposes, are hereby declared to be void.
§ 502. Aoent's certificate—contents.] It shall not be lawful for
any agent or agents of any insurance corporation, incorporated by any
other state or territory, directly or indirectly to take risks or transact
any business of insurance in this territory, without first procuring a
certificate from the auditor of the territory, and before obtaining such
certificate, such agent or agents shall furnish the auditor with a state
ment under the oath of the president or secretary of the corporation
for which he or they may act, which statement shall show:
1. The name and locality of the corporation.
2. The amount of its capital stock.
3. The amount of its capital stock paid up.
4. The assets of the corporation, including:
1. The amount of cash on hand, and in the hands of agents or
other persons.
2. The real property unincumbered.
3. The bonds and notes owned by the corporation, and how
they are secured, with the rate of interest thereon.
4. The debts of the corporation secured by mortgage.
5. Debts otherwise secured.
6. Debts for premiums.
7. All other securities.
5. The amount of liabilities due or not due to banks or other credit
ors of the corporation.
6. Losses adjusted and due.
7. Losses adjusted and not due.
8. Losses unadjusted.
9. Losses in suspense, waiting for further proof.
10. All other claims against the corporation.
11. The greatest amount insured by any one risk.
12. The greatest amount allowed by the rules of the corporation to
be insured in any one city, town or village.
13. The greatest amount allowed to be insured in any one block.
14. The act of incorporation of such corporation.
Which statement shall be filed in the office of said auditor, together
with a written instrument under the seal of the corporation,
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signed by the president and secretary, authorizing such agent to
acknowledge service, consenting that service of process upon such
agent shall be taken and held to be as valid as if served upon the corpora
tion, according to the laws of the territory, or any state or territory,
and waving all claims of errors by reason of such service: and no
insurance corporation, or agents of any insurance corporation, incor
porated by any other state or territory, shall transact any business of
insurance in this territory, unless such corporation is possessed of at
least one hundred thousand dollars of actual capital, invested in
stocks of at least par value, or in bonds or mortgages on real property
worth double the amount for which the same is mortgaged; and upon
filing the aforesaid statement and instrument with the auditor of
the territory, and furnishing him with satisfactory evidence of such
instrument as aforesaid, it shall be the duty of said auditor to issue a
certificate thereof, with authority to transact business of insurance, to
the agent or agents applying for the same; and the auditor may
demand and receive two dollars for every such certificate, to be paid
by the corporation.
§ 503. Foreign insurance—same.] It shall be unlawful for any cor
poration or association, partnership, firm, or individual, or any
member or agent thereof, or for any agent of any corporation incor
porated by any foreign government other than a state of this Union,
to transact any business of insurance in this territory without pro
curing a certificate of authority from the auditor of this territory;
such corporation, association, partnership, firm, or individual, or any
agent thereof, having first filed, under oath, in the office of said auditor,
a statement setting forth the charter or articles of incorporation of
any and every such corporation, and the by-laws, copartnership agree
ment and articles of association of any and every such unincorpo
rated company, association, partnership, or firm; and the nan5e and
residence of such individual, and the names and residences of the
members of every such partnership or firm; and the matters required
to be specified by the provisions of this article, and the written
authority therein mentioned, and furnish evidence, to the satisfaction
of the auditor of the territory, that said company has invested in
stocks of some one or more of the states of this Union, or of the
United States, the amount of one hundred thousand dollars, and that
such stocks are held by citizens of the United States, or in bonds or
mortgages of real property situated within the United States fully
securing the amount for which the same is mortgaged, or bonds
of cities of the United States, the aggregate market value of the
investment of the company in which shall not be less than one hun
dred thousand dollars ; and such corporation or unincorporated company,
association, partnership, firm, or individual, or any agent thereof, filing
said statement and furnishing evidence of investment, as aforesaid,
shall be entitled to a certificate of authority for such body or indi
vidual, in like manner as is provided in this article.
§ 504. Same annually.] The statement and evidences of invest
ment required by this article, shall be renewed annually in the month
of January of each year. The auditor of the territory, upon being
satisfied that the capital, securities, and investments remain secure,
shall furnish a renewal of certificates as aforesaid; and the company
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or agent obtaining such certificate, shall file the same, together with
the statement upon which it was obtained or renewed, in the office of
the auditor of the territory.
§ 505. Agency defined.] Any person or firm in this territory who
shall receive or receipt for any money, on account of or for any con
tract of insurance made by him or them, or for any such insurance
corporation, company, or individual aforesaid, or who shall receive or
receipt for money from other persons to he transmitted to any such
corporation, company, or individual aforesaid, for a policy of insurance
or any renewal thereof, although such policy of insurance may not be
signed by him or them as agent or agents of such corporation or
company, or who shall in any wise, directly or indirectly, make or
cause to be made any contract of insurance, for or on account of such
corporation or company aforesaid, shall be deemed, to all intents and
purposes, an agent or agents of such corporation, company or indi
vidual, and shall be subject and liable to all the provisions of this
article.
§ 506. Copies evidence. 1 Copies of all papers required by this
article to be deposited in the office of the auditor, certified under the
hand of such auditor to be true and correct copies of such papers,
shall be received as evidence in all courts and places, in the same man
ner, and have the same force and effect as the original would have, if
produced.
§ 507. Violation—penalty.) Any person violating the provisions
of this article shall, upon conviction thereof in the district court, be
fined in any sum not exceeding one thousand dollars, or imprisoned
in the county jail not more than thirty days, or both, at the discretion
of the court. Violations of the provisions of this article may be
prosecuted either by information hied by the district attorney, or by
indictment of the grand jury.
§ 508. Single statement only.]
Any insurance corporation
complying with the provisions of this article, and securing the certifi
cate of the auditor for any of its agents, shall not be required to
furnish the single statement, and evidences required hereby, for more
than one of such agents, which, being filed with the auditor, shall be
deemed a sufficient compliance for its free transaction of business in
this territory.
§ 509. Mutual insurance.] Every mutual insurance corporation
incorporated by any state or territory, other than Dakota, upon filing
in the office of the auditor its articles of incorporation, together with
a written instrument, under seal of said corporation, signed by the
president and secretary thereof, under oath, certifying that said cor-,
poration is possessed of a capital of at least one hundred thousand
dollars, secured by lien on real property, worth, at cash valuation, at
least five times the amount of said capital, and not encumbered to
more than one-fourth of said cash valuation, shall be entitled to a
certificate from said auditor, with authority to transact business of
insurance in this territory, and said corporation shall be exempt from
the provisions of this article, with the exception of the publication of
the statement and certificate of the auditor.
§ 510. Filing and publication of certificate.] It shall be the
duty of any agent in either of the foregoing sections mentioned.
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before taking any risks or transacting any business of insurance in
this territory, to file in the office of the register of deeds of the
county in which he may desire to establish an agency for any such
corporation, a copy of the statement required to be filed with the
auditor of the territory as aforesaid, together with a certificate of such
auditor, which shall be carefully preserved for public inspection
by said register, and said statement and certificate shall be published
for one week in one daily, or for four weeks in one weekly newsEaper printed and published in the county in which such agent
as his office of business as such agent; and if no newspaper is pub
lished in such county, then such publication shall be made in one
weekly newspaper of this territory of most general circulation in such
county.
Article XII. —Mining and Manufacturing Corporations, &c.
§ 511. Limited twenty years.] Corporations for mining, manu
facturing and other industrial pursuits, may be formed as provided in
this chapter; and such corporations have all the rights, and are subject
to all the duties, restrictions and liabilities therein mentioned, so far as
the same apply or relate to such corporations, but the term of existence
of any such corporation shall not exceed twenty years.
§ 512. Loan to stockholder forbidden.] The purposes for which
every such corporation shall be formed must be distinctly and
definitely specified in the articles of incorporation; and it must not
appropriate its funds to any other purpose, nor must it loan any of its
money to any stockholder therein; and if any such loan or misappro
priation be made, the officers who shall make it, or who shall assent
thereto, shall be jointly and severally liable, to the extent of such loan or
misappropriation, and interest, for all the debts of the corporation con
tracted before the repayment of the sum so loaned or misappropriated.
§ 513. Accounts — publicity — statement.] Regular books of
accounts of all the business of such corporations must be kept, which,
with the vouchers, shall be at all reasonable times open for the
inspection of any of the stockholders; and as often as once in each
year a statement of such accounts shall be made, by order of the
directors, and laid before the stockholders.
§ 514. Liability for labor.] The stockholders of any corporation
formed for the purposes mentioned in this article, shall be jointly and
severally liable, in their individual capacities, for all debts due to
mechanics, workmen, and laborers employed by such corporation,
which said liability may be enforced against any stockholders by an
action at any time after an execution against such corporation shall
be returned not satisfied; Provided, Such action be commenced within
four months: And provided always, That if any stockholder shall be
compelled by any such action to pay the debts of any creditor, or any
part thereof, he shall have the right to call upon all the stockholders
to contribute their part of the sum so paid by him as aforesaid, and
may sue them jointly or severally, or any number of them, and recover
in such action the ratable amount due from the person or persons so
sued.
§ 515. Annual report—contents.] Every such corporation shall
annually, within twenty days from the first day of January, make a
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report, which must be published in some newspaper published at or
nearest to the place where the business of said corporation is carried
on, which report must state the capital stock and the amount thereof
actually paid in, the amount and nature of its indebtedness, and the
amounts due the corporation, the number and amount of dividends
and when paid, and the net amount of profits. The said report must
be signed by the president and a majority of the directors, and be
verified by the oath of the president or secretary of the corporation,
and filed in the office of the register of deeds of the county where the
business of the corporation is carried on; and if any such corporation
shall fail so to do, the directors shall be jointly and severally liable
for all the debts of the corporation then existing, and for all that shall
be contracted before such report shall be made.
§ 516. Demand for statement.] Whenever any person or persons
owning twenty per cent, of the capital stock of any corporation formed
for the purposes mentioned in this article shall present a written request
to the treasurer thereof, that they desire a written statement of the
affairs of the corporation, he must make such statement under oath,
embracing a particular account of all its assets and liabilities in detail,
and deliver the same to the persons presenting the written request,
within twenty days after such presentation; and such treasurer shall
also, at the same time, place and keep on file in his office for six
months thereafter, a copy of such statement, which shall at all times
during business hours be exhibited to any stockholder of such corpora
tion demanding an examination thereof; the treasurer, however, shall
not be required to make or deliver such statement in the manner
aforesaid oftener than once in every six months. If such treasurer
neglect or refuse to comply with the provisions of this section, he shall
forfeit and pay to the person or persons presenting such written request
the sum of fifty dollars, and the further sum of ten dollars for every
twenty-four hours thereafter, until such statement shall be furnished,
to be sued for and recovered in an action.
§ 517. May have office elsewhere.] Any corporation formed for
the purposes mentioned in this article may provide in the articles of
incorporation for having a business office without this territory, at
any place within the United States, and to hold any meeting of the
stockholders or directors of the corporation at such office so provided
for; but every such corporation having a business office out of this
territory must have its main office for the transaction of business
within this territory, to be also designated in such articles.
§ 518. Fraud, responsibility.] If any such corporation shall will
fully violate any of the provisions of this chapter relating or applying
to such corporation, and shall thereby become insolvent, the directors
ordering or assenting to such violation shall, jointly and severally, be
liable in an action founded upon this statute, for all debts contracted
after such violation.
§ 519. Ditch corporation—requisites.] In addition to the matters
required by section three hundred and eighty-six, every corporation
formed for the purpose of constructing a ditch to convey water to any
mines, mills, or lands, to be used for mining, manufacturing, milling,
or for the irrigation of lands, must, in the articles of incorporation, spec
ify as follows: The stream or streams from which the water is to be
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taken ; the point or place on said stream at or near which the water is to
be taken out; the line of said ditch, as near as may be; and the use to
which the said water is intended to be applied.
§ 520. Rights.] Any ditch corporation shall have the right of way
over the line named in the articles, and shall also have the right to
run the water of the stream or streams named in the articles, through
their ditch; Provided, That the line proposed shall not interfere with
any other ditch whose rights are prior to those granted under this
article, and acquired by virtue of such articles of incorporation. Nor
shall the water of any stream be diverted from its original channel to
the detriment of any miners, millmen, or others along the line of said
stream, who may have a priority of right; and there shall be at all
times left sufficient water in said stream for the use of miners and
agriculturists along said stream.
§ 521. Duty to furnish water.] Every ditch corporation must
furnish water to the class of persons using water in the way and for
the purpose for which the articles of incorporation declare the water
obtained by the corporation is to be used, whether miners, manufac
turers, millmen, or farmers, whenever they shall have water in their
ditch unsold, and must at all times give the preference to the use of
the water in such ditch to the class of persons so named in the arti
cles; and the rates or tolls at which water is to be furnished must be
fixed by the board of county commissioners, as soon as such ditch
shall be completed and prepared to furnish water.
§ 522. Protection from injury.] Every ditch corporation must
keep the banks of its ditch in good condition, so that the water shall
not be allowed to escape from it to the injury of any mining claim,
road, ditch, or other property; and whenever it is necessary to extend or
construct any ditch over, across, or above any lode or mining claim, or
public highway, the corporation shall, if necessary to keep the water
of said ditch out or from any' such lode, claim, or highway, flume the
ditch so far as necessary to protect such claim, property, or highway,
from the water of such ditch.
§ 523. Flumes—requisites.] In addition to the matters required in
section three hundred and eighty-six, every corporation formed for the
purpose of constructing a flume, must in its articles of incorporation,
specify as follows: The place of beginning, the termini, and the route
so near as may be, and the purpose for which such flume is intended.
Such corporation shall have the right of way over the line named in its
articles; Provided, It does not conflict with the right of any fluming,
ditching, or other corporation, or with the prior water rights of any
person.
§ 524. Tunnels—same.] In addition to the matters required by
section three hundred and eighty-six, every corporation formed for the
purpose of running and excavating a tunnel for mining for gold, silver,
or other ore, or quartz, or coal, must, in the articles of incorporation,
specify as follows: Where said tunnel is to be run; the place of com
mencement; the course and termination: and the metals, minerals, or
ores designated to be excavated. Through all lodes crossed by such
tunnel, such corporation shall have the right of way.
§525. Acquiring right of way.] The right of way granted in this
article to any ditch, flume, or tunnel corporation, may be acquired in
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the same manner, and by like proceedings as provided for railroad
corporations.
§ 526. Non-user forfeits rights.] Every corporation formed'
under the provisions of this article must, within ninety days from the
date of the issue of its certificate of incorporation, commence the
construction of its works or the transaction of its business, and must
prosecute the work or business with due diligence until the same is
completed; and the time of the completion of its works shall not
extend beyond a period of two years from the time work was com
menced as aforesaid; and any such corporation failing to commence
work within ninety days from the date of its certificate, or failing to
complete the same within two years from the time of commencement
as aforesaid, shall forfeit all right to the route so claimed, and the same
shall be subject to be claimed by any other corporation; Provided,
That this section shall not apply to the construction of any works
through or over any grounds owned by such corporation.
Article XIII. —Bridge Corporations.
§ 528. Articles must include—filing.] The term of existence of
a bridge corporation shall not exceed twenty years; and in addition to
the matters required by section four hundred and eighty six, every
corporation formed for the purpose of constructing a bridge over any
stream of water must, in the articles of incorporation, specify as fol
lows: The place where such bridge is to be built, and over what
stream; that the banks on both sides of the stream where such bridge
is to be built are owned by such corporation, or that it has obtained
in writing the consent of the owners of the banks, where the bridge
is to be built, to build the bridge; or that the banks at such place are
included within and part of a public highway, and in such case that
the consent in writing of the board of county commissioners of the
county or counties for the erection of such bridge by such corporation
has been obtained; and it must file a certified copy of its articles of
incorporation in the office of the register of deeds of the county or
counties in which its bridge or any part thereof is situated or
to be located.
§ 529. County board.] No such corporation shall construct, or
take tolls on, a bridge until authority is granted therefor by the board
of county commissioners of the county or counties in which it is to be
located.
§ 530. Forfeiture provided.] Every such corporation also ceases
to be a body corporate:
1. If, within six months from the issue of its certificate by the sec
retary of the territory, it has not obtained such authority from the
board or boards of county commissioners as mentioned in the last
section; and if, within one year thereafter, it has not commenced the
construction of its bridge and actually expended thereon at least ten
per cent, of its capital stock.
2. If, within three years from the issuing of its certificate of incor
poration, the bridge be not completed.
§ 531. Good condition required.] Every bridge corporation must at
all times keep the bridge in good and safe condition for travel, both
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night and day, unless it be rendered impassable by reason of Hoods or
high water; and if it be destroyed by fire, or other causes, the corpora
tion must rebuild within a period of one year from such destruction,
or its coi'porate rights shall be forfeited and cease to exist.
§ 532. Posted toll rates.] Such corporation previous to receiving,
and as a precedent condition to the right to receive any toll upon the
use of its bridge, must set up and keep in a conspicuous place on the
bridge a board on which must be written, painted, or printed, in a
plain and legible manner, the rates of toll which shall have been pre
scribed by the board of county commissioners; and if such corporation
shall demand or receive any greater rate of toll than the rate so
prescribed, it shall be subject to a tine of ten dollars for each offense,
to be recovered in an action by the party aggrieved, or by any public
officer making the complaint.
§ 533. Bad condition—penalty.] No such corporation shall demand
or receive toll whenever said bridge is not in good and safe condition
for use, and any person having paid toll on such bridge and finding
the same in a bad or unsafe condition for loaded wagons or teams,
shall have the right to make complaint before any justice of the peace
in the county or counties in which the bridge is located, who shall
thereupon summon the said corporation, through its toll-gatherer,
officers, or directors, to appear before him to answer the complaint,
within not over five days from the date thereof, and if upon the hear
ing it be found that the bridge is not in a good and safe condition for
use, or is in a bad condition and unsafe for loaded wagons or teams,
the justice of the peace must impose a fine not less than ten dollars
nor more than fifty dollars upon such corporation ; and he must there
upon also enter judgment and issue his order that no toll be collected
upon said bridge until it is put in good repair and safe condition.
§ 534. Collection of toll—penalty.] Each toll-gatherer may pre
vent from passing through his gate all persons, animals, or vehicles,
subject to toll, until he shall have received, respectively, the tolls
authorized to be collected; and if he willfully and unreasonably hinder
or delay any such persons, animals, or vehicles from passing, when the
lawful toll has been paid or tendered, he shall forfeit and pay for each
offense a sum not less than five dollars, nor more than twenty-five
dollars, to be recovered in an action by the party aggrieved.
§ 535. Unlawful passing.] Every person who forcibly, willfully, or
fraudulently, passes over any such bridge without having paid or ten
dered the legal toll for himself, and the property in his charge, shall
for each offense forfeit and pay to the corporation injured a sum not
exceeding twenty-five dollars, to be recovered in an action in the name
of such corporation.
§ 536. Annual report to county board.] The president and secre
tary of every bridge corporation must annually, within twenty days
from the first day of January, report under oath to the board of county
commissioners of the county in which the articles of incorporation are
tiled specifying as follows: The costs of constructing and providing all
necessary appendages and appurtenances of their bridge; the amount of
all moneys expended thereon, since its construction, for repairs and
incidental expenses; the capital stock, how much paid in and how
much actually expended thereof; the amount received during the year
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for tolls and from all other sources, stating each separately; the
amount of dividends made; the indebtedness of the corporation, speci
fying for what it was incurred the net amount of profits; and such
other facts and particulars respecting the business of the corporation
as the board of county commissioners may require.
§537. Publication of same—penalty.] Such corporation must
cause the report required in the preceding section to be published for
four weeks in a newspaper published in the town or city nearest such
bridge. A failure to make such report and to publish it as aforesaid,
subjects the corporation to a penalty of two hundred dollars; and for
every week permitted to elapse after such failure an additional
penalty of fifty dollars, payable in each case to the county or counties,
from which the authority to construct and take tolls is derived, at the
suit of such county or counties. All such cases must be reported by
the boards of county commissioners to the district attorney, who
must commence an action therefor.
Article XIV.— Religious, Educational and Benevolent Corpora
tions—General Provisions.
§ 538. Trustees — number.] Persons associated together for
religious, educational, benevolent, charitable or scientific purposes,
may elect trustees or directors, not less than three nor more than
eleven, and may incorporate themselves as generally provided for in
this chapter.
§ 539. Contents of articles.] In addition to the requirements of
section three hundred and eighty-six, the articles of incorporation of
any such association, must set forth the holding of the election for
trustees or directors, the time and place the same was held, that a
majority of the members of such association were present and voted
at such election, and the result thereof; which facts must be verified by
the officers conducting the election.
§ 540. Property limited.] All such corporations may hold all the
property of the association owned prior to incorporation, as well as
that acquired thereafter in any manner, and transact all business
relative thereto; but no such corporation shall own or hold more real
property than may be reasonably necessary for the business and
objects of the association; and no such corporation for religious or
charitable purposes shall acquire or hold real property of a greater
value than fifty thousand dollars.
§ 541. Annual report.] The trustees, or directors, of all such cor
porations, must annually make a full report of all their property, real
and personal, including property held in trust by them, and of the
condition thereof, and of all their affairs, to the members of the cor
poration for which they are acting.
§ 542. Court may permit conveyance.] Corporations of the char
acter mentioned in this article may sell, exchange, or mortgage, real
property held by them, upon obtaining an order for that purpose from
the district court held in the county or subdivision in which the prop
erty is situated. Before making the order, proof must be made to the
satisfaction of the court that notice of the application for leave to sell,
exchange, or mortgage, has been given by publication in such manner
10
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and for such time as the court or judge has directed, and that it is to the
interest of the corporation that leave should be granted as prayed for.
The application must be made by petition, and anytaember of the cor
poration, or any person claiming a vested, contingent, or reversionary
interest in such real property, may oppose the granting of the order,
by affidavit or otherwise; Provided, That the provisions of this section
shall not extend to any grounds used or occupied for the burial of the
dead.
§ 543. By-laws.] Such corporations may, in their by-laws or articles
of incorporation, in addition to the provisions of sections three hun
dred and eighty-six and four hundred and four, provide for:
1. The qualification of members, mode of election, and terms of
admission to membership.
2. The fees of admission, and dues to be paid to their treasury by
members.
u
3. The expulsion and suspension of members for misconduct or non
payment of dues; also, for restoration to membership.
4. Contracting, securing, paying, and limiting the amount of their
indebtedness.
5. Other regulations, not repugnant to the law of the land, and con
sonant with the objects of the corporation.
§ 544. Equal rights.] Members admitted after incorporation, have
all the rights and privileges, and are subject to the same responsibili
ties, as members of the association prior thereto.
§ 545. Membership rights personal.] No member, or his legal
representative, must dispose of, or transfer, any right or privilege con
ferred on him, by reason of his membership of such corporation, or be
deprived thereof, except as herein provided.
RELIGIOUS CORPORATIONS.

"

§ 546. Trustees—how chosen.] The board of trustees of any relig
ious corporation, may be chosen at such times and in' such manner as
may be in conformity to the rules, usage, or general discipline of such
church.
institutions of learning.
§ 547. Requisites of articles.] Any corporation formed for the
purpose of establishing an institution of learning, must, in addition to
the requirements mentioned in section three hundred and eighty-six, set
forth in its articles of incorporation the particular branch or branches
of science, literature, and the arts, proposed to be taught; and, if the
institution is to be of the rank of a college or university, the number
and designation of the professorhips to be established.
§ 548. Property applied.] Such corporation shall hold the prop
erty of the institution solely for the purposes of education, and not for
the individual benefit of itself or any contributor to the endowment
thereof.
§ 549. Objects for expenditure.] The trustees or directors of any
such corporation shall faithfully apply all the funds collected, or the
proceeds of the property belonging to the institution, according to
their best judgment, in erecting, completing, or repairing suitable
buildings, in supporting necessary officers, instructors, agents, and
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employes, and in procuring books, maps, charts, globes, and philo
sophical, chemical, and other apparatus or cabinets, necessary to the
objects and success of the institution; and all donations, devises, or
bequests made to it for particular purposes, when accepted, shall be
applied in conformity with the express condition of the donor or
devisor.
§ 550. Powers of corporation.] Such corporation has power to
appoint a president or principal for the institution, and such professors,
tutors, and other agents and officers as may be necessary, and to dis
place any of them as the interests of the institution may require; to
fill vacancies, to prescribe and direct the course of studies and the
discipline to be pursued and observed in the institution, and the rates
of tuition in the same; and the president and professor shall con
stitute the faculty of such institution, and they have power to
enforce the rules and regulations enacted for the goverment and disci
pline of the students, and to suspend and expel offenders as may be
deemed expedient.
§ 551. Degrees conferred.] Every such corporation having the
rank of a college or university has power to confer, on the recom
mendation of the faculty, all such degrees or honors as are usually
conferred by oolleges and universities in the United States, and such
others, having reference to the course of studies and the worth and
accomplishment of the student, as may be deemed proper.
§ 552. Mechanics and agriculture.] Such coi*poration may con
nect with its institution, to be used as a part of its course of education,
any mechanical shops or machinery, or lands for agricultural purposes,
not exceeding three hundred and twenty acres, to which may be
attached all necessary buildings for carrying on the mechanical
and agricultural purposes of such institution.
CEMETERY CORPORATIONS.

§ 553. Real property limited—uses.] Every cemetery corporation
has power to purchase, or take by gift, grant, or devise, and to hold
real property, not exceeding eighty acres, for the sole use and purpose
of a burial ground, and to lay out the same into blocks and lots with
convenient avenues and walks*, and to sell the lots for the sole use and
purpose of burying the dead; and it may hold all such personal prop
erty as the legitimate and necessary purposes of the corporation may
require.
§ 554. Survey and plat.] Such corporation shall cause its land,
or such portion thereof as may from time to time become necessary
for that purpose, to be surveyed into lots, avenues, and walks, and
platted, and the plat of ground as surveyed shall be acknowledged
and recorded in the office of the register of deeds of the county. Each
lot shall be regularly numbered by the surveyor, and such number
shall be marked on the plat and recorded.
§ 555. Powers.] Such corporation has power to inclose, improve,
and embellish its grounds, avenues, and walks, and to erect buildings
or vaults for its use, and to prescribe in its by-laws rules for the sale,
inclosure, and ornamentation of lots and for erecting monuments or
grave-stones thereon; and to prohibit any use, division, improvement,
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or ornamentation of any lot which the corporation may deem improper;
and to make other by-laws and acts to the end that all the appliances,
conveniences and benefits of a public and private cemetery may be
obtained and secured.
§ 556. Use of receipts.] The proceeds arising from the sale of
lots, after deducting all expenses of purchasing, inclosing, laying out,
and improving the ground, and of erecting buildings, shall be
exclusively applied, appropriated and used in protecting, preserving,
improving, and embellishing the cemetery and its appurtenances, and
to paying the necessary expenses of the corporation, and must not be
appropriated to any purposes of profit to the corporation or its
members.
§ 557. Payment of debts.] At least fifty per cent, of the gross
proceeds of sales of blocks, lots, or graves must be applied, as often as
every six mouths, to the payment of the debts and obligations of the
corporation.
§ 558. Previous burial protected.] When grounds purchased or
otherwise acquired for cemetery purposes have been previously used
as a burial ground, those who are lot owners at the time of the pur
chase continue to own the same, and are members of the corporation,
as hereinafter provided, with all the privileges the purchase of a
corpoi-ation lot confers.
§ 559. Qualification of voters:] At each subsequent election of
officers of any such corporation, held after the first annual election,
the owner or owners of a lot in the cemetery, and none other, shall be
entitled to one vote at such election, or for any other purpose, and no
more than one vote; and shall, by virtue of such proprietorship, be a
member of the corporation, and eligible to any of its offices; but if
there be more than one proprietor of any such lot, then such one of the
proprietors as the majority of them shall designate may cast the one
vote as aforesaid; and each trustee or director shall be the sole pro
prietor of a lot in such cemetery.
§ 560. Interment renders lot inalienable.] Whenever an inter
ment is made in any lot transferred to individual owners by the
corporation, the same thereby, while any person is buried therein,
becomes foi'ever inalienable, and descends in regular line of succession
to the heirs at law of the owner; but any one or more of such heirs
may release to any other of said heirs his or their interest in the
same, and any other joint owners may release to each other in like
manner.
§ 561. Exempt wholly.] All the property of every such benevolent
corporation, and the lots sold by it to individual proprietors, shall be
exempt from taxation, assessment, lien, attachment, and from levy
and sale upon execution; and all such real property shall be exempt
from appropriation for streets, roads, or any other public uses or
purposes.
OTHER BENEVOLENT CORPORATIONS.

§ 562. Special associations and orders.] The following associa
tions for benevolent and charitable purposes may become incorporated,
as provided in this chapter, to wit:

Civil Code.

Personal Property.

293
i

1. To establish and maintain hospitals and infirmaries for the cure
of the sick and support of the aged and indigent, and asylums for
orphans.
2. For the mutual assistance of the members in time of sickness or
necessity, and to provide a fund for this purpose by contributions of
the members thereof from time to time, and for the like incidental
benevolent purposes.
3. To establish and maintain lodges, chapters, and encampments of
fraternities or associations commonly known as free masons, the inde
pendent order of odd fellows, good templars, sons of temperance, and
other like benevolent orders or societies.
4. To establish and maintain fire companies in any incorporated
city or town.
Article XV. —Agricultural Fair Corporations.
§ 563. Property rights.] Agricultural fair corporations may
purchase, hold, or lease any quantity of land, not exceeding in the
aggregate one hundred and sixty acres, with such buildings and
improvements as may be erected thereon, and may sell, lease, or
otherwise dispose of the same at pleasure. This real estate must be
held for the purpose of erecting buildings and making other improve
ments thereon, to promote and encourage agriculture, horticulture,
mechanics, manufactures, stock raising, and general domestic industry.
§ 564. Debts limited.] Such corporation must not contract any
debts or liabilities in excess of the amount of money in the treasury
at the time of contract except for the purchase of real property, for
which they may create a debt not exceeding three thousand dollars,
secured by mortgage on the property of the corporation. The directors
who vote therefor are personally liable for any debt contracted or
incurred in violation of this section.
§ 565. Charges and expenses.] Agricultural fair corporations are
not conducted for profit, and have no capital stock or income other
than that derived from charges to exhibitors and fees for membership
and admissions, which charges, together with the term of member
ship and mode of acquiring the same, must be provided for in
their by-laws. Such charges and fees must never be greater than to
raise sufficient money to discharge the debt for the real estate and the
improvements thereon, and to defray the current expenses of fairs.
Article XVI. -Existing Corporations Electing to Continue Under
this Chapter.
§ 566. Proceedings -vote certificate.] Any corporation existing
at the passage of this act. formed under the laws of this territory, may
elect to continue its existence under the provisions of this chapter
applicable thereto, and it may, at any time thereafter, make such
choice or election, at any meeting of the stockholders or members, or
at any meeting called by the directors or trustees expressly for con
sidering the subject, if voted for by stockholders representing a
majority of the capital stock, or by a majority of its members; or it
may be made by the directors or trustees, upon the written consent of
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that number of such stockholders or members. A certificate of the
action of the directors or trustees, signed by them and their secretary,
with the seal of the corporation, when the election is made upon such
written consent, or a certificate of the proceedings of the meeting of
the stockholders or members, when such election is so made, signed by
the chairman and secretary of the meeting-, and a majority of the
directors and trustees, must be filed in the office of the secretary of the
territory, and thereafter the corporation shall continue its existence
under the provisions of this chapter which are applicable thereto, and
shall possess all the rights and powers, and be subject to all the obli
gations, restrictions and limitations prescribed thereby.
Article XVII.

Duties of Foreign Corporations.

§ 567. Filing charter.] No corporation created or organized under
the laws of any other state or territory shall transact any business
within this territory, or acquire, hold, and dispose of property, real,
Eersonal, or mixed within this territory, until such corporation shall
ave filed in the office of the secretary of the territory, a duly authen
ticated copy of its charter or articles of incorporation, and shall have
complied with the provisions of this article; Provided, That the pro
visions of this act shall not apply to corporations or associations
created for religious or charitable purposes solely.
§ 568. Record.] Such charter or articles of incorporation shall be
recorded in a book to be kept by the secretary of this territory for that
purpose.
§ 569. Resident agent to accept service.] Such corporation shall
appoint an agent, who shall reside at some accessible point in this ter
ritory, in the county where the principal business of said corporation
shall be carried on, duly authorized to accept service of process, and
upon whom service of process may be made in any action in which
said corporation may be a party; and service upon such agent shall be
taken and held as due service upon such corporation. A duly authen
ticated copy of the appointment or commission of such agent shall be
filed and recorded in the office of the secretary of the territory, and a'
certified copy thereof by the secretary shall be conclusive evidence of
the appointment and authority of such agent.

CHAPTER IV.
PRODUCTS OF THE MIND.

§570. Composition art -maps.] The author of any product of the
mind, whether it is an invention, or a composition in letters or art, or
a design, with or without delineation, or other graphical representa
tion, has an exclusive ownership therein, and in the representation, or
expression thereof, which continues so long as the product, and the
representations, or expressions thereof made by him, remain in his
possession.

Civil Code.

Personal Property.

295

§ 571. Joint products defined.] Unless otherwise agreed, a product
of the mind, in the production of which several persons are jointly
concerned, is owned by them as follows:
1. If the product is single, in equal proportions; or,
2. If it is not single, in proportion to the contribution of each.
§ 572. Transfer.] The owner of any product of the mind, or of
any representation or expression thereof, may transfer his property in
the same.
§ 573. Publication.] If the owner of a product of the mind inten
tionally makes it public, a copy or reproduction may be made public
by any person, without responsibility to the owner, so far as the law of
this territory is concerned.
§ 574. Prior publication.] If the owner of a product of the mind
does not make it public, any other person subsequently and originally
producing the same thing, has the same right therein as the prior
author, which is exclusive to the same extent against all persons except
the prior author, or those claiming under him.
§ 575. Private letters.] Letters and other private communica
tions in writing, belong to the person to whom they are addressed and
delivered; but they cannot be published against the will of the writer,
except by authority of law.

CHAPTER V.
other kinds of personal property.
§ 576. Trade marks limited.] One who produces or deals in a par
ticular thing, or conducts a particular business, may appropriate to his
exclusive use, as a trade mark, any form, symbol, or name which has not
been so appropriated by another to designate the origin or ownership
thereof; but he cannot exclusively appropriate any designation, or part
of a designation, which relates only to the name, quality, or the descrip
tion of the thing, or business, or the place where the thing is produced,
or the business is carried on.
§ 577. Good will.] The good will of a business is the expectation
of continued public patronage, but it does not include a right to use
the name of any person from whom it was acquired.
§ 578. Is property.] The good will of a business is property, trans
ferable like any other.
§ 579. Title deeds. Instruments essential to the title of real
property, and which are not kept in a public office as a record pursuant
to law, belong to the person in whom, for the time being, such title
may be vested, and pass with the title.
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PART IV.
Acquisition of Property.
Title I.
II.
III.
IV.
V.
VI.

Modes in which Property may be acquired.
Occupancy.
Accession.
Transfer.
Will.
Succession.

TITLE I.
MODES IN WHICH PROPERTY MAY BE ACQUIRED.

§580. Modes classed. J
1. Occupancy.
2. Accession.
3. Transfer.
4. Will; or,
5. Succession.

Property is acquired by :

TITLE II.
OCCUPANCY

§ 581. Title by limited.] Occupancy for any period confers a
title sufficient against all except the territory, and those who have
title by prescription, accession, transfer, will, or succession.
§ 582. Prescription.] Occupancy for the period prescribed by the
code of civil procedure, or any law of this territory as sufficient to bar
an action for the recovery of the property, conters a title thereto,
denominated a title by prescription, which is sufficient against all.
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TITLE III.
ACCESSION.

Chapter I.
II.

To Real Property.
To Personal Property.

CHAPTER I.
ACCESSION TO REAL PROPERTY.

§ 583. Land fixtures - - tenants.] When a person affixes his
property to the land of another, without an agreement permitting him
to remove it, the thing affixed belongs to the owner of the land, unless
he chooses to require the former to remove it; Provided, That a
tenant may remove from the demised premises, any time during the
continuance of his term, anything affixed thereto for purposes of
trade, manufacture, ornament, or domestic use, if the removal can be
effected without injury to the premises, unless the thing has by the
manner in which it is affixed, become an integral part of the premises.
§ 584. Riparian accretions.] Where, from natural causes, land
forms by imperceptible degrees upon the bank of a river or stream,
navigable or not navigable, either by accumulation of material, or by
the recession of the stream, such land belongs to the owner of the
bank, subject to any existing right of way over the bank.
§ 585. Removals in mass.] If a river or stream, navigable or not
navigable, carries away, by sudden violence, a considerable and distin
guishable part of a bank, and bears it to the opposite bank, or to
another part of the same bank, the owner of the part carried away
may reclaim it within a year after the owner of the land to which it
has been united takes possession thereof.
§ 586. Islands in navigable streams.] Islands and accumulations
of land formed in the beds of streams which are navigable, belong to
the territory, if there is no title or prescription to the contrary.
§ 587. In other streams.] An island or accumulation of land,
formed in a stream which is not navigable, belongs to the owner of the
shore on that side where the island or accumulation is formed, or, if
not formed on one side only, to the owners of the shore on the two sides,
divided by an imaginary line drawn through the middle of the river,
§ 588. By new channel.] If a stream, navigable or not navigable,
in forming itself a new arm, divides itself and surrounds land belong
ing to the owner of the shore, and thereby forms an island, the island
belongs to such owner.
§ 589. Ancient bed.] If a stream, navigable or not navigable,
forms a new course, abandoning its ancient bed, the owners of the
land newly occupied take, by way of indemnity, the ancient bed
abandoned, each in proportion to the land of which he has been
deprived.
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CHAPTER II.
ACCESSION TO PERSONAL PROPERTY.

*§ 590. Inseparably united.] When things belonging to different
owners have been united so as to form a single thing, and cannot be
separated without injury, the whole belongs to the owner of the thing
which forms the principal part, who must, however, reimburse the
value of the residue to the other owner, or surrender the whole to him.
§ 591. Dominant part defined.] That part is to be deemed the
principal, to which the other has been united only for the use, orna
ment, or completion of the former, unless the latter is the more val
uable, and has been united without the knowledge of its owner, who
may, in the latter case, require it to be separated and returned to him,
although some injury should result to the thing to which it has been
united.
§ 592. How determined.] If neither party can be considered the
. principal, within the rule prescribed by the last section, the more val
uable, or, if the values are nearly equal, the more considerable in bulk,
is to be deemed the principal part.
§ 593. Work and material.] If one makes a thing from materials
belonging to another, the latter may claim the thing on reimbursing
the value of the workmanship, unless the value of the workmanship
exceeds the value of the materials, in which case the thing belongs to
the maker, on reimbursing the value of the materials.
§ 594. Blended materials.] Where one has made use of materials
which in part belong to him and in part to another, in order to form
a thing of a new description, without having destroyed any of the
materials, but in such a way that they cannot be separated without
inconvenience, the thing formed is common to both proprietors in
proportion, as respects the one, of the materials belonging to him, and
as respects the other, of the materials belonging to him and the price
of his workmanship.
§ 595. Admixtures. | When a thing has been formed by the ad
mixture of several materials of different owners, and neither can be
considered the principal substance, an owner, without whose consent
the admixture was made, may require a separation, if the materials
can be separated without inconvenience. If they cannot be thus sepa
rated, the owners acquire the thing in common, in proportion to the
quantity, quality, and value of their materials; but if the materials
of one were far superior to those of the others, both in quantity and
value, he may claim the thing on reimbursing to the others the value
of their materials.
§ 596. Willful uses.] The foregoing sections of this article are
not applicable to cases in which one willfully uses the materials of an
other without his consent; but, in such cases, the product belongs to
the owner of the material, if its identity can be traced.
§ 597. Alternative of kind or value.] In all cases where one,
whose material has been used without his knowledge, in order to form
a product of a different description, can claim an interest in such
product, he has an option to demand either restitution of his material,
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in kind, in the same quantity, weight, measure, and quality, or the
value thereof; or where ne is entitled to the product, the value thereof
in place of the product.
§ 598. Damages also.] One who wrongfully employs materials
belonging to another, is liable to him in damages, as well as under the
foregoing provisions of this chapter.

TITLE IV.
TRANSFER.

Chapter I. Transfer in general.
II. Transfer of real property.
III. Transfer of personal property.
IV. Recording transfer.
V. Unlawful transfers.

CHAPTER I.
TRANSFER IN GENERAL.

Article I.
II.
III.
IV.
V.
Article I.

Definition of transfer.
What may be transferred
Mode of transfer.
Interpretation of grants.
Effect of transfer.
Definition of Transfer.

§ 599. Definition.] Transfer is an act of the parties, or of the law,
by which the title to property is conveyed from one living person to
another.
§ 600. Consideration when unnecessary.] A voluntary transfer is
an executed contract, subject to all rules of law concerning contracts
in general; except that a consideration is not necessary to its validity.
Article II.—What may be Transferred.
§ 601. Any property.] Property of any kind may be transferred,
except as otherwise provided by this article.
§ 602. Not transferable.] A mere possibility, not coupled with an
interest, cannot be transferred.
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% 603. Only to principal owner.] A mere right of re-entry, or of
re-possession for breach of a condition subsequent, cannot be trans-,
ferred to any one except the owner of the property atfected thereby.
Article III. —Mode of Transfer.
§ 604. Writing only when required.] A transfer may be made
without writing in every case in which a writing is not expressly
required by statute.
§8 605. Grant
Gra
defined.] A transfer in writing is called a grant, or
conveyance, or bill of sale. The term "grant" in this and the next
two articles includes all these instruments, unless it is specially applied
to real property.
§ 606. Effect by delivery.] A grant takes effect so as to vest the
interest intended to be transferred only upon its delivery by the
grantor.
§ 607. Presumed date.] A grant duly executed is presumed to
have been delivered at its date.
§ 608. To grantee absolute.] A grant cannot be delivered to the
grantee conditionally. Delivery to him or to his agent as such is
necessarily absolute, and the instrument takes effect thereupon dis
charged of any condition on which the delivery was made.
§ 609. Escrow.] A grant may be deposited by the grantor with a
third person, to be delivered on the performance of a condition, and,
on delivery by the depositary, it will take effect. While in the posses
sion of the third person, and subject to condition, it is called an escrow.
§ 610. Redelivery not transfer.] Redelivering a grant of real
property to the grantor, or canceling it, does not operate to retransfer

the title.
§ 611. Constructive delivery.] Though a grant be not actually
delivered into the possession of the grantee, it is yet to be deemed
constructively delivered in the following cases:
1. Where the instrument is, by the agreement of the parties at the
time of execution, understood to be delivered, and under such circum
stances that the grantee is entitled to immediate delivery: or,
2. Where it is delivered to a stranger for the benefit of the grantee,
and his assent is shown or may be presumed.
Article IV.

Interpretation of Grants.

§ 612. Like contracts.] Grants are to be interpreted in like man
ner with contracts in general, except so far as is otherwise provided
by this article.
§ 613. Relative force of parts.] A clear and distinct limitation
in a grant is not controlled by other words less clear and distinct.
§ 614. Recitals clear doubts.] If the operative words of a grant
are doubtful, recourse may be had to its recitals to assist the construc
tion.
§ 615. Interpretation.] A grant is to be interpreted in favor of
the grantee, except that a reservation in any grant, and every grant
by a public officer or body, as such, to a private party, is to be
interpreted in favor of the grantor.
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§ 616. Former part prevails.] If several parts of a grant are
absolutely irreconcilable, the former part prevails.
* § 617. Without issue—defined.] Where a future interest is limited
by a grant, to take effect on the death of any person without heirs,
or heirs of his body, or without issue, or in equivalent words, such
words must be taken to mean successors or issue living at the death
of the person named as ancestor.
§ 618. Requisites of fee.] Words of inheritance or succession are
not requisite to transfer a fee in real property.
Article V.

Effect of Transfer.

§619. Vest actual title. | A transfer vests in the transferee all
the actual title to the thing transferred which the transferer then
has, unless a different intention is expressed or is necessarily implied.
% 620. Thing includes incident.] The transfer of a thing transfers
also all its incidents unless expressly accepted ; but the transfer of an
incident to a thing does not transfer the thing itself.
§ 621. Party not named.] A present interest, and the benefit of a
condition or covenant respecting property, may be taken by any
natural person under a grant, although not named a party thereto.

CHAPTER II.
TRANSFER OF REAL PROPERTY.

Article I. Mode of Transfer.
II. Effect of Transfer.

Article I.—Mode of Transfer.
§ 622. By-law or writing.] An estate in real property, other than
an estate at will or for a term not exceeding one year, can be trans
ferred only by operation of law, or by an instrument in writing, sub
scribed by the party disposing of the same, or .by his agent, thereunto
authorized by writing.
§ 623. Seal abolished -proof.] The execution of a grant of such
estate in real property, if it is not duly acknowledged, must, to entitle
the gtant to be recorded, be proved by a subscribing witness or as
otherwise provided in section six hundred and forty-eight. The
absence of the seal of any grantor or his agent from any grant of an
estate in real property heretofore or hereafter made, shall not inval
idate or in any manner impair the same.
§ 624. Form of grant.] A grant of an estate in real property may
be made, in substance, as follows:
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This grant, made the
day of
in the year
., between A. B.,
of
, of the first part, and C. D., of
, of the second part,
witnesseth : That the party of the first part hereby grants to the party of the second part, in
consideration of
dollars, now received, all the real property situated in
'.....
, and bounded (or described) as follows:
'
Witness the hand of the party of the first part.
A. B.

§ 625. Married woman.] No estate in the real property of a mar
ried woman passes by any grant purporting to be executed or acknowl
edged by her, unless the grant or instrument is acknowledged by her
in the manner prescribed by section six hundred and sixty.
§ 626. Power op attorney by same.] A power of attorney of a
married woman, authorizing the execution Of an instrument transfer
ring an estate in her separate real property, has no validity for that
purpose until acknowledged by her in the manner prescribed in section
six hundred and sixty.
2. When an attorney in fact executes an instrument transferring an
estate in real property, he must subscribe the name of his principal to
it, and his own name as attorney in fact.
Article II.—Effect of Transfer.
•

§ 627. All easements pass.] A transfer of real property passes all
easements attached thereto, and creates in favor thereof an easement
to use other real property of the person whose estate is transferred,
in the same manner and to the same extent, as such property was
obviously and permanently used by the person whose estate is trans
ferred, for the benefit thereof, at the time when the transfer was
agreed upon or completed.
§ 628. Warrantees implied by grant.] From the use of the word
"grant" in any conveyance by which an estate of inheritance or fee
simple is to be passed, the following covenants, and none other,. on the
part of the grantor, for himself and his heirs, to the grantee, his heirs
and assigns, are implied, unless restrained by express terms contained
in such conveyance:
1. That previous to the time of the execution of such conveyance,
the grantor has not conveyed the same estate, or any right, title, or
interest therein, to any person other than the grantee.
2. That such estate is, at the time of the execution of such convey
ance, free from incumbrances done, made, or suffered by the grantor
or any person claiming under him. Such covenants may be sued
upon in the same manner as if they had been expressly inserted in
the conveyance.
. § 629. Effect defined.] Every grant of an estate in real property
is conclusive against the grantor, and every one subsequently claim
ing under him, except a purchaser or incumbrancer who, in gjpod
faith, and for a valuable consideration, acquires a title or lien by an
instrument that is first duly recorded.
§ 630. Valid pro tanto.] A grant, made by the owner of an estate
for life or years, purporting to transfer a greater estate than he could
lawfully transfer, does not work a forfeiture of his estate, but passes
to the grantee all the estate which the grantor could lawfully
transfer.
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§ 631. Title to highway.] A transfer of land, bounded by a highway,
passes the title of the person whose estate is transferred to the soil of
the highway in front to the centre thereof, unless a different intent
appears from the grant.
§ 632. Tenants' rights.] Grants of rents, or of reversions, or of
remainders are good and effectual without attornments of the tenants,
but no tenant, who, before notice of the grant, shall have paid rent to
the grantor, must suffer any damage thereby.
§ 633. Presumptions — constructions — liens.] Lineal and collat
eral warrantees, with all their incidents are abolished; but the heirs
and devisees of any person who has made any covenant or agreement
in reference to the title of, in, or to any real property, are answerable
upon such covenant or agreement to the extent of the land descended
or devised to them, in the cases and in the manner prescribed by law.
2. A fee simple title is presumed to be intended to pass by a grant
of real property, unless it appears from the grant that a lesser estate
was intended.
3. An instrument purporting to be a grant of real property, to take
effect upon condition precedent, passes the estate upon the performance
of the condition.
4. Where a person purports by proper instrument to grant real prop
erty in fee simple, and subsequently acquires any title or claim of title
thereto, the same passes, by operation of law, to the grantee, or his
successors.
5. Where a grant is made upon condition subsequent, and is subse
quently defeated by the non-performance of the condition, the person
otherwise entitled to hold under the grant, must reconvey the prop
erty to the grantor, or his successors, by grant, duly acknowledged for
record.
6. The term "incumbrances" includes taxes, assessments, and all
liens upon real property.

CHAPTER III.
TRANSFERS OF PERSONAL PROPERTY.

Article 1.
II.
III.

Mode of transfer.
What operates as a transfer.
Gifts.

Article I. —Mode of Transfer.
§ 634. Trusts and ships.] An interest in a ship, or in an existing
trust, can be transferred only by operation of law, or by a written
instrument, subscribed by the person making the transfer, or by his

agent.

304

Transfer.

Civil Code.

§ 635. Other personalty.1 The mode of transferring other per
sonal property by sale, is regulated by the title on that subject in the
third division of this code.
Article TL- What Operates as a Transfer.
§ 636. Present transfer.] The title to personal property, sold or
exchanged, passes to the buyer whenever the parties agree upon a
present transfer, and the thing itself is identified, whether it is sepa
rated from other things or not.
§ 637. Future.] rI itle is transferred by an executory agreement
for the sale or exchange of personal property, only when the buyer has
accepted the thing, or when the seller has completed it, prepared it for
delivery, and offered it to the buyer, with intent to transfer the title
thereto, in the manner prescribed by the chapter upon otter of per
formance.
§ 638. By agent.] Where the possession of personal property,
together with a power to dispose thereof, is transferred by its owner to
another person, an executed sale by the latter while in possession, to a
buyer in good faith and in the ordinary course of business, for value,
transfers to such buyer the title of the former owner, though he may
be entitled to rescind, and does rescind the transfer made by him.
Article III.—'Gifts.
% 639. No consideration.] A gift is a transfer of personal property,
made voluntarily and without consideration.
§ 640. Delivery necessary.] A verbal gift is not valid, unless the
means of obtaining possession and control of the thing are given, nor,
if it is capable of delivery, unless there is an actual or symbolical
delivery of the thing to the donee.
§641. Irrevocable.] A gift, other than a gift in view of death,
cannot be revoked by the giver.
§ 642. In view of death.] A gift in view of death is one which is
made in contemplation, fear, or peril of death, and with intent that it
shall take effect only in case of the death of the giver.
§ 643. Presumed—when.] A gift made during the last illness of
the giver, or under circumstances which would naturally impress him
with an expectation of speedy death, is presumed to be a gift in view
of death.
§ 644. Revocable—limitation.] A gift in view of death may be
revoked by the giver at any time, and is revoked by his recovery from
the illness, or escape from the peril, under the presence of which it
was made, or by the occurrence of any event which would operate as
a revocation of a will made at the same time, but when the gift has been
delivered to the donee, the rights of a bona fide purchaser from the
donee before the revocation shall not be affected by the revocation.
§ 645. Will does not affect.] A gift, in view of death is not
affected by a previous will; nor by a subsequent will, unless it
expresses an intention to revoke the gift.
§ 646. Deemed a legacy.] A gift in view of death must be treated
as a legacy, so far as relates only to the creditors of the giver.
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CHAPTEE IV.
RECORDING TRANSFERS.

Article I. What may be recorded.
II. Mode of recording.
III. Proof and acknowledgment of instruments.
IV. Effect of recording, or of the want thereof.

Article I. —What may be Recorded.
§ 647. Judgments -letters patent, &c] Any instrument or judg
ment affecting the title to or possession of real property may be
recorded under this chapter.
2. Judgments affecting the title to or possession of real property,
authenticated by the certificate of the clerk of the court in which such
judgments were rendered, may be recorded without acknowledgment
or further proof.
3. Letters patent from the United States may be recorded without
acknowledgment or further proof.
§ 648. Prerequisites to record.] Before an instrument can be
recorded, unless it belongs to the class provided for in either sections
six hundred and forty-seven or six hundred and sixty-seven, its execu
tion must be acknowledged by the person executing it, or, if executed
by a corporation, by its president or secretary, or proved by a sub
scribing witness, or as provided in sections six hundred and sixtythree and six hundred and sixty-four, and the acknowledgment or
proof certified in the manner prescribed by article three of this
chapter.
§ 649. Proved instrument filed.] An instrument proved and certi
fied pursuant to sections six hundred and sixty-three and six hundred
and sixty-four may be recorded in the proper office, if the original is
at the same time deposited therein to remain for public inspection, but
not otherwise.
§ 650. Creditors' trusts and liens.] Transfers of property in trust
for the benefit of creditors, and transfers of, or liens on property, by
way of mortgage, are required to be recorded in the cases specified in
the title on special relations of debtor and creditor, and the chapter on
mortgages, respectively.
Article II.—Mode of Recording.
§ 651. Where and when.] Instruments entitled to be recorded
must be recorded by the register of deeds of the county in which the
real property affected thereby is situated. The register must, in all
rases, indorse the amount of his fee for the recording on the instru
ment recorded,
so
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2. An instrument is deemed to be recorded when, being duly
acknowledged or proved and certified, it is deposited in the register's
office, with the proper officer, for record.
§ 652. Separate classes.] Grants, absolute in terms, are to be
recorded in one set of books, and mortgages in another.
§ 653. Register's duties.] The duties of register of deeds, in respect
to recording instruments, are prescribed by statute.
§ 654. Of vessels.] The mode of recording transfers of vessels,
registered under the laws of the United States, is regulated by acts of
congress.
Article TIL- -Proof and Acknowledgment of Instruments.
§ 655. Within territory.] The proof or acknowledgment of an' in
strument may be made at any place within this territory, before a
justice, clerk of the supreme court, or notary public.
§ 656. Within jurisdiction.] The proof or acknowledgment of an
instrument may be made in this territory within the judicial district,
county, subdivision, or city for which the officer was elected or
appointed, before either:
1. A judge or clerk of a court of record; or,
2. A mayor of a city; or,
3. A register of deeds; or,
4. A justice of the peace.
§ 657. Within united states.] The proof or acknowledgment of
an instrument may be made without the territory, but within the
United States, and within the jurisdiction of the officer, before either:
1. A justice, judge, or clerk of any court of record of the United
States.
2. A justice, judge, or clerk of any court of record of any state or
territory; or,
3. A notary public; or,
4. Any other officer of the state or territory where the acknowledg
ment is made, authorized by its laws to take such proof or acknowl
edgment.
5. A commissioner appointed for the purpose by the governor of
this territory, pursuant to the political code.
§ 658. Foreign.] The proof or acknowledgment of an instrument
may be made without the United States before either:
1. A minister, commissioner, or charge d'affaires of the United
States, resident and- accredited in the country where the proof or ac
knowledgment is made; or,
2. A consul, Wee-consul, or consular agent of the United States,
resident in the country where the proof or acknowledgment is made:
or,
3. A judge of a court of record of the country where the proof or
acknowledgment is made; or,
4. A notary public of such country.
When any of the officers mentioned in this article are authorized by
law to appoint a deputy, the acknowledgment or proof may be taken
by such deputy, in the name of his principal.
§ 659. Requisites of acknowledgment.] The acknowledgment of
an instrument must not be taken, unless the officer taking it knows,
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or has satisfactory evidence, on the oath or affirmation of a credible
witness, that the person making such acknowledgment is the individual
who is described in and who executed the instrument; or, if executed
by a corporation, that the person making such acknowledgment is the
president or secretary of such corporation.
§ 660. Married woman.] The acknowledgment of a married woman
to an instrument purporting to be executed by her, must not be taken,
unless she is made acquainted by the officer with the contents of the
instrument on an examination without the hearing of her husband;
nor certified, unless she thereupon acknowledges to the officer that
she executed the instrument freely, and that she does not wish to
retract such execution.
§ 661. Same.] A conveyance by a married woman has the same
effect as if she were unmarried, and may be acknowledged in the
same manner, except as mentioned in the last section; but such
conveyance has no validity until so acknowledged.
§ 662. By whom proved.] Proof of the execution of an instrument,
when not acknowledged, may be made either:
1. By the party executing it, or either of them; or,
2. By a subscribing witness; or,
3. By other witnesses, in cases mentioned in sections six hundred
and sixty-three and six hundred and sixty-four.
1. If by a subscribing witness, such witness must be personally known
to the officer taking the proof to be the person whose name is sub
scribed to the instrument as a witness, or must be proved to be such
by the oath of a credible witness.
2. The subscribing witness must prove that the person whose name
is subscribed to the instrument as a party is the person described in it,
and that such person executed it, and that the witness subscribed his
name thereto as a witness.
§ 663. Handwriting—when.] The execution of an instrument may
be established by proof of the handwriting of the party, and of a sub
scribing witness, if there is one, in the following cases:
1. When the parties and all the subscribing witnesses are dead; or,
2. When the parties and all the subscribing witnesses are non- resi
dents of the territory; or,
3. When the place of their residence is unknown to the party
desiring the proof, and cannot be ascertained by the exercise of due
diligence; or,
4. When the subscribing witness conceals himself, or cannot be
found by the officer by the exercise of due diligence in attempting to
serve the subpoena or attachment; or,
5. In case of the continued failure or refusal" of the witness to
testify, for the space of one hour, after his appearance.
§ 664. Facts required.] The evidence taken under the preceding
section must satisfactorily prove to the officer the following facts:
1. The existence of one or more of the conditions mentioned therein;
and,
2. That the witness testifying knew the person whose name purports
to be subscribed to the instrument as a party, and is well acquainted
with his signature, and that it is genuine; and,
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3. That the witness testifying personally knew the person who sub
scribed the instrument as a witness, and is well acquainted with his
signature, and that it is genuine; and,
4. The place of residence of the witness.
§ 665. Contents op certificate.] An officer taking proof of
the execution of an instrument must, in his certificate, indorsed
thereon or attached thereto, set forth all the matters required by law
to be done or known by him, or proved by him, on the proceeding,
together with the names of all the witnesses examined before him,
their places of residence respectively, and the substance of their
evidence.
§ 666. Forms of certificate.] An officer taking the acknowledg
ment of an instrument must indorse thereon or attach thereto a
certificate substantially in the forms hereinafter prescribed; and such
certificate of acknowledgment, unless it is otherwise in this article
provided, must be substantially in the following form:
1.

Territory of
or state op
, )
County of
f^
Ou this
day of
, in the year
, before me personally appeared
known
to me (or proved to me on the oath of. . . .) to be the person who is described in, and who executed
the within instrument, and acknowledged to me that he (or they) executed the same.

2. The certificate of acknowledgment of an instrument executed
by a corporation must be substantially in the following form:
Territory of
,
i
County of
f "•
On this
day of
, in the year. . . ., before me (here insert the name and quality
of the officer) personally appeared
, known to me (or proved to me on the oath of
) to be the president (or the secretary) of the corporation that is described in and
that executed the within instrument, and acknowledged to me that such corporation executed
the same.

3. The certificate of acknowledgment by a married woman must be
substantially in the following form:
Territory of
,
)
County of
j 89'
On this
day of
in the year
, before me (here insert the name aud qual
ity of the officer) personally appeared
, known to me (or proved to me on the oath of
) to be the person who is described as a married woman in, and whose name is sub
scribed to the within instrument ; and upon an examination, without the hearing of her hus
band, I made her acquainted with the contents of the instrument, and thereupon she acknowl
edged to me that she executed the same freely, and that she docs not wisb to retract such
execution.

4. The certificate of acknowledgment by an attorney in fact, must
be substantially in the following form:
Territory of
,
(
County of. .*
)'
On this
day of
, in the year. . . ., before me (here insert the name and quality
of the officer) personally appeared
known to me (or proved to me on the oath of
) to be
the person who is described in, and whose name is subscribed to the within instrument as the
attorney in fact of
, and acknowledged to me that hesubscribed the name of
thereto as principal, and his own name as attorney in fact.

5. Officers taking and certifying acknowledgments or proof of
instruments for record, must authenticate their certificates by affixing
thereto their signatures, followed by the names of their offices; also
their seals of office, if by the laws of the territory, state, or country
where the acknowledgment or proof is taken, or by authority of
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which they are acting, they are required to have official seals. Judges
and clerks of courts of record must authenticate their certificates as
aforesaid, by affixing thereto the seal of their proper court; and
mayors of cities by the seal thereof.
6. The certificate of proof or acknowledgment, if made before a
justice of the peace, when used in any county other than that in
which he resides, must be accompanied by a certificate under the hand
and seal of the clerk of the district court, or of any other county
court of record, of the county in which the justice resides, setting
forth that such justice, at the time of taking such proof or acknowl
edgment, was authorized to take the same, and that the clerk is
acquainted with his handwriting, and believes that the signature to
the original certificate is genuine.
§ 667. Action to correct.] 1. When the acknowledgment or
proof of execution of an instument is properly made, but defectively
certified, any party interested may have an action in the district
court to obtain a judgment correcting the certificate.
2. Any person interested under an instrument entitled to be proved
for record, may institute an action in the district court against the
proper parties to obtain a judgment proving such instrument.
3. A certified copy of the judgment in a proceeding instituted under
either of the two preceding subdivisions, showing the proof of the
instrument, and attached thereto, entitles the instrument to record,
with like effect as if acknowledged.
§ 668. Powers of officer.) Officers authorized to take the proof of
instruments are authorized in such proceedings:
1. To administer oaths or affirmations.
2. To employ and swear interpreters.
3. To issue subpoenas, and to punish for contempt, as provided in the
code of civil procedure in regard to the means of producing witnesses.
§ 669. Former laws apply.] The legality of the execution, acknowl
edgment, proof, form, or record of any conveyance or other instrument
made before this amended code goes into effect, executed, acknowl
edged, proved, or recorded, is not affected by anything contained in this
chapter, but depends for its validity and legality, except as to seals,
upon the laws in force when the act was performed.
§ 670. Record and effect of former deeds.] All conveyances of
real property made before this amended code goes into effect, and
acknowledged, or proved according to the laws in force at the time of
such making and acknowledgment or proof, have the same force as
evidence, and may be recorded in the same manner, and with like
effect, as conveyances executed and acknowledged in pursuance of this
chapter.
Article IV.—Effect of Recording, or the Want Thereof.
§ 671. First record valid.] Every conveyance of real property,
other than a lease for a term not exceeding one year, is void as against
any subsequent purchaser or incumbrancer, including an assignee of a
mortgage, lease, or other conditional estate, of the same property, or
any part thereof, in good faith and for a valuable consideration, whose
conveyance is first duly recorded.
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§ 672. Conveyance defined.) The term "conveyance," as used in
the last section, embraces every instrument in writing by which any
estate or interest in real property is created, aliened, mortgaged, or
incumbered, or by which the title to any real property may be affected;
except wills, executory contracts for the sale or purchase of real prop
erty, and powers of attorney.
§ 673. Requisite of revocation.] No instrument containing a
power to convey or execute instruments affecting real property, which
has been recorded, is revoked by any act of the party by whom it was
executed, unless the instrument containing such revocation is also
acknowledged or proved, certified and recorded, in the same office in
which the instrument containing the power was recorded.
§ 674. Effect of proved instruments.] The recording and deposit
of an instrument, proved and certified according to the provisions of
sections six hundred and forty-nine, six hundred and sixty-two, six
hundred and sixty-three and six hundred and sixty-four, are construct
ive notice of the execution of such instrument to all purchasers and
incumbrancers, subsequent to the recording; but the proof, recording,
and deposit do not entitle the instrument, or the record thereof, or
the transcript of the record, to be read in evidence.
§675. Unrecorded— how valid.]
An unrecorded instrument is
valid as between the parties thereto and those who have notice thereof.

CHAPTER V.
unlawful transfers.
§ 676. Fraudulent—void.] Every instrument other than a will,
affecting an estate in real property, including every charge upon real
property, or upon its rents or profits, made with intent to defraud
prior or subsequent purchasers thereof, or incumbrancers thereon,
is void as against every purchaser or incumbrancer, for value of the
same property, or the rents or profits thereof.
§ 677. Notice avoids fraud.] No instrument is to be avoided
under the last preceding section, in favor of a subsequent purchaser or
incumbrancer having notice thereof at the time his purchase was
made or his lien acquired, unless the person in whose favor the instru
ment was made, was privy to the fraud intended.
§ 678. Constructive revocation.] Where a power to revoke or
modify an instrument affecting the title to, or the enjoyment of, an
estate in real property is reserved to the grantor, or given to any other
person, a subsequent grant of or charge upon the estate, by the person
having the power of revocation, in favor of a purchaser or incumbran
cer for value, operates as a revocation of the original instrument, to
the extent of the power, in favor of such purchaser or incumbrancer.
§ 679. Power deemed executed. | Where a person having a power
of revocation, within the provisions of the last section, is not entitled
to execute it until after the time at which he makes such a grant or
charge as is described in that section, the power is deemed to be
executed as soon as he is entitled to execute it.
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§680. Good faith protected.] The rights of a purchaser or incum
brancer in good faith and for value are not to be impaired by any of
the foregoing proAisions of this chapter.
§ 681. Adverse possession.] Every grant of real property, other
than one made by the territory, or under a judicial sale, is void, if at
the time of the delivery thereof, such real property is in the actual
possession of a person claiming under a title adverse to that of the
grantor.
§ 682. Other unlawful transfers.] Other provisions concerning
unlawful transfers are contained in part two of the fourth division of
this code, concerning the special relations of debtor and creditor.

TITLE V.
WILL.

Chapter I.
II.
III.

Execution and revocation of wills.
Interpretation of wills.
General provisions relating to wills.

CHAPTER I.
EXECUTION AND REVOCATION OF WILL.

§ 683. Who may make other property.] Every person over the
age of eighteen years, of sound mind, may, by last will, dispose of all
his estate, real and personal; and such estate not disposed of by will
is succeeded to as provided in title VI of this part, being chargeable in
both cases with the payment of all the decedent's debts, as provided in
the code of civil procedure.
§ 684. Married woman -equal right.] A married woman may
dispose of all her separate estate by will, without the consent of her
husband, and may alter or revoke the will in like manner as if she
were single. Her will must be executed and proved in like manner
as other wills.
§ 685. Undue influence. | A will or part of a will procured to be
made by duress, menace, fraud, or undue influence, may be denied
probate; and a revocation, procured by the same means, may be
declared void.
§ 686. What disposable. | Every estate and interest in real or per
sonal property, to which heirs, husband, widow, or next of kin might
succeed, may be disposed of by will.
§ 687. To whom.] A testamentary disposition may be made to any
person capable by law of taking the property so disposed of, except
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that no corporation can take under a will, unless expressly authorized
by its charter or by statute so to take.
§ 6S8. Nuncupative will.] To make a nuncupative will valid, and
to entitle it to be admitted to probate, the following requisites must
be observed:
1. The estate bequeathed must not exceed in value the sum of one
thousand dollars.
2. It must be proved by two witnesses who were present at the
making thereof, one of whom was asked by the testator at the time
to bear witness that such was his will, or to that effect.
3. The decedent must, at the time, have been in actual military
service in the field, or doing duty on shipboard at sea, and in either
casein actual contemplation, fear, or peril of death; or the decedent
must have been at the time in expectation of immediate death from
an injury received the same day.
§ 689. Mutual will- revocation.] A conjoint or mutual will is
valid, but it may be revoked by.any of the testators in like manner with
any other will.
§ 690. Probate of conditional will.] A will, the validity of which
is made by its own terms conditional, may be denied probate, accord
ing to the event, with reference to the condition.
§ 691. Execution of will olographic] An olographic will is one
that is entirely written, dated and signed by the hand of the testator
himself. It is subject to no other form, and may be made in or out of
this territory, and need not be witnessed.
2. Every wjll, other than a nuncupative will, must be in writing;
and every will, other than an olographic will, and a nuncupative
will, must be executed and attested as follows:
1. It must be subscribed at the end thereof by the testator himself,
or some person, in his presence, and by his direction must subscribe
his name thereto.
2. The subscription must be made in the presence of the attesting
witnesses, or be acknowledged by the testator to them, to have been
made by him or by his authority.
3. The testator must, at the time of subscribing or acknowledging
the same, declare to the attesting witnesses that the instrument is his
will ; and,
4. There must be two attesting witnesses, each of whom must sign
his name as a witness, at the end of the will, at the testator's request,
and in his presence.
§ 692. Not in writing.] A nuncupative will is not required to be
in writing, nor to be declared or attested with any formalities.
§ 693. Method of witnessing will.] A witness to a written will
must write, with his name, his place of residence; and a person who
subscribes the testator's name, by his direction, must write his own
name as a witness to the will. But a, violation of this section does
not affect the validity of the will.
§ 694. Codicil-effect.] The execution of a codicil, referring to
a previous will, has the effect to republish the will, as modified by the
codicil.
§ 695. Law of the place governs.] A will of real or personal
property, or both, or a revocation thereof, made out of this territory
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by a person not having his domicile in this territory, is as valid when
executed according to the law of the place in which the same was
made, or in which the testator was at the time domiciled, as if it were
made in this territory, and according to the provisions of this chapter.
§ 696. Must be followed.] No will or revocation is valid unless
executed either according to the provisions of this chapter, or accord
ing to the law of the place in which it was made, or in which the
testator was at the time domiciled.
§ 697. Change op domicile.) Whenever a will or a revocation
thereof, is duly executed according to the law of the place in which
the same was made, or in which the testator was at the time domiciled,
the same is regulated as to the validity of its execution, by the law of
such place, notwithstanding that the testator subsequently changed
his domicile to a place, by the law' of which such will would be void.
§ 698. Deposited wills.] Every probate judge must deposit in his
office, any will delivered to him for that purpose, and give a written
receipt to the depositor; and must inclose such will in a sealed wrapper,
so that it cannot be read, and indorse thereon the name of the testator,
his residence, and the date of the deposit; and such wrapper must not
be opened until its delivery under the provisions of the next section.
§ 699. How disposed of.] A will deposited under the provisions of
the last section, must be delivered only:
1. To the testator in person.
2. Upon his written order, duly proved by the oath of a subscribing
witness.
3. After his death, to the person, if any, named in the indorsement
on the wrapper of the will; or,
4. If there is no such indorsement, and if the will was not deposited
with the probate judge having jurisdiction of its probate, then to the
probate judge who has jurisdiction.
§700. Probate judge opens.] The probate judge with whom a will
is deposited, or to wrhom it is delivered, must, after the death of the
testator, publicly open and examine the will and file it in his office,
there to remain until duly proved, or to deliver it to the probate
judge having jurisdiction of its probate.
§ 701. Proof of lost will.] A lost or destroyed will of real or
personal property, or both, may be established in the cases provided
in the probate code, or any act in force on that subject.
% 702. Revocation of wills.] Except in the cases in this chapter
mentioned, no written will, nor any part thereof, can be revoked or
altered, otherwise than:
1. By a written will, or other writing of the testator, declaring such
revocation or alteration, and executed with the same formalities with
which a will should be executed by such testator; or,
2. By being burnt, torn, canceled, obliterated, or destroyed, with the
intent and for the purpose of revoking the same, by the testator him
self, or by some person in his presence and by his direction.
$ 703. Proof of destruction.] When a will is canceled or destroyed
by any other person than the testator, the direction of the testator,
and the fact of such injury or destruction must be proved by two
witnesses.
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§ 704. Partial erasure.] A revocation by obliteration on the face
of the will may be partial or total, and is complete if the material
part is so obliterated as to show an intention to revoke; but where, in
order to affect a new disposition, the testator attempts to revoke a
provision of the will by altering or obliterating it on the face thereof,
such revocation is not valid unless the new disposition is legally
effected.
§ 705. Duplicates -revocation.] The revocation of a will, executed
in duplicate, may be made by revoking one of the duplicates.
§ 706. Wills valid.] A prior will is not revoked by a subsequent
will, unless the latter contains an express revocation, or provisions
wholly inconsistent with the terms of the former will; but in other
cases the prior will remains effectual so far as consistent with the pro
visions of the subsequent will.
§ 707. Revivor not presumed.] If, after making a will, the testator
duly makes and executes a subsequent will, the destruction, canceling,
or revocation of the latter does not revive the former, unless it appears
by the terms of such revocation that it was his intention to revive the
former will, or unless after such destruction, canceling, or revocation,
he duly republishes the prior will.
§ 70S. Issue, or wife, after will made.] 1. If, after having made
a will, the testator marries and has issue of such marriage, born either
in his lifetime or after his death, and the wife or issue survives him,
the will is revoked, unless provision has been made for such issue by
some settlement, or unless such issue are provided for in the will, or
in such way mentioned therein as to show an intention not to make
such provision; and no other evidence to rebut the presumption of
such revocation can be received.
2. If, after making a will, the testator marries, and the wife survives
the testator, the will is revoked, unless provision has been made for
her by marriage contract, or unless she is provided for in the will, or
in such way mentioned therein as to show an intention not to make
such provision; and no other evidence to rebut the presumption of
revocation must be received.
§ 709. Woman's marriage revokes will.] A will executed by an
unmarried woman is revoked by a subsequent marriage, and is not
revived by the death of her husband.
§ 710. Devised property sold—effect.] An agreement made by
a testator, for the sale or transfer of property disposed of by a will
previously made, does not revoke such disposal: but the property
passes by the will, subject to the same remedies on the testator's agree
ment, for a specific performance or otherwise, against the devisees or
legatees, as might be had against the testators successors, if the same
had passed by succession.
§711. Incumbrance not revocation.) A charge or incumbrance
upon any estate, for the purpose of securing the payment of money
or the performance of any covenant or agreement, is not a revocation
of any will relating to the same estate which was previously executed;
but the devise and legacies therein contained must pass subject to
such charge or incumbrance.
§ 712. Partial disposal after will.] A conveyance, settlement,
or other act of a testator, by which his interest in a thing previously
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disposed of by his will is altered, but not wholly divested, is not a
revocation; but the will passes the property which would otherwise
devolve by succession.
§ 713. When such act revokes.] If the instrument by which an
alteration is made in the testator's interest in a thing previously dis
posed of by his will, expresses his intent that it shall be a revocation,
or if it contains provisions wholly inconsistent with the terms and
nature of the testamentary disposition,- it operates as a revocation
thereof, unless such inconsistent provisions depend en a condition or
contingency, by reason of which they do not take effect.
§ 714. Codicils.] The revocation of a will revokes all its codicils.
| 715. Succession supplements will.] Whenever a testator has a
child born after the making of his will, either in his lifetime or after
his death, and dies leaving such child unprovided for by any settlement,
and neither provided for nor in any way mentioned in his will, the
child succeeds to the.same portion of the testators real and personal
property, that he would have succeeded to if the testator had died
intestate.
v
1. When any testator omits to provide in his will for any of his
children, or for the issue of any deceased child, unless it appears that
such omission was intentional, such child, or the issue of such child,
must have the same share in the estate of testator as if he had died
intestate, and succeeds thereto as provided in the preceding (this)
section.
2. When any share of the estate of a testator is assigned to a child
born after the making of a will, or to a child, or the issue of a child,
omitted in the will as hereinbefore mentioned, the same must first be
taken from the estate not disposed of by the will, if any; if that is not
sufficient, so much as may be necessary must be taken from all the
devisees or legatees, in proportion to the value they may respectively
receive under the will, unless the obvious intention of the testator in
relation to some specific devise or bequest, or other provision in the
will, would thereby be defeated; in such case such specific devise,
legacy, or provision, may be exempted from such apportionment, and a
different apportionment, consistent with the intention of the testator,
may be adopted.
3. If such children, or their descendants, so unprovided for, had an
equal proportion of the testator's estate bestowed on them in the
testator's lifetime, by way of advancement, they take nothing in virtue
of the provisions of the three preceding subdivisions.
4. Every devise of land in any will conveys all the estate of the
devisor therein, which he could lawfully devise, unless it clearly
appears by the will that he intended to convey a less estate.
§ 716. Devisee's descendants take.] When any estate is devised
to any child, or other relation of the testator, and the devisee dies
before the testator, leaving lineal descendants, such descendants take
the estate so given by the will, in the same manner as the devisee
would have done had he survived the testator.
§717. Gift to a witness void. I All beneficial devises, legacies or
gifts whatever, made or given in any will to a subscribing witness
thereto, are void unless there are two other competent subscribing
witnesses to the same; but a mere charge on the estate of the testator
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for the payment of debts' does not prevent his creditors from being
competent witnesses to the will.
§718. Not if entitled -competency.] If a witness to whom any
beneficial devise, legacy, or gift, void by the preceding section, is made,
would have been entitled to any share of the estate of the testator, in
case the will should not be established, he succeeds to so much of the
share as would be distributed to him, not exceeding the devise or
bequest made to him in the will, and he may recover the same of the
other devisees or legatees named in the will, in proportion to and out
of the parts devised or bequeathed to them.
1. If the subscribing witnesses to a will are competent at the time
of attesting its execution, their subsequent incompetency, from what
ever cause it may arise, does not prevent the probate and allowance
of the will, if it is otherwise satisfactorily proved.
§ 719. Property acquired after will.] Any estate, right, or
interest in lands acquired by the testator after the making of his will
passes thereby and in like manner as if title thereto was vested in him
at the time of making the will, unless the contrary manifestly appears
by the will to have been the intention of the testator. Every will
made in express terms, devising, or in any other terms denoting the
intent of the testator to devise all the real estate of such testator,
passes all the real estate which such testator was entitled to devise at
the time of his decease.

CHAPTER II.
interpretation of wills, and effect of various provisions.
§ 720. Intention prevails.] A will is to be construed according to
the intention of the testator. Where his intention cannot have effect
to its full extent, it must have effect as far as possible.
§721. Will excludes oral declaration.] In case of uncertainty,
arising upon the face of a will, as to the application of any of its
provisions, the testator's intention is to be ascertained from the words
of the will, taking into view the circumstances under which it was
made, exclusive of his oral declarations.
§ 722. Rules of interpretation.] In interpretating a will subject
to the laws of this territory, the rules prescribed by the following sec
tions of this chapter are to be observed, unless an intention to the
contrary clearly appears.
§ 723. Construed together, if several.] Several testamentary
instruments, executed by the same testator, are to be taken and con
strued together as one instrument.
§ 724. Irreconcilable parts.] All the parts of a will are to be con
strued in relation to each other, and so as, if possible, to form one con
sistent whole, but where several parts are absolutely irreconcilable,
the latter must prevail.
§ 725. Inaccuracies.] A clear and distinct devise or bequest can
not be affected by any reasons assigned therefor, or by any other
words not equally clear and distinct, or by inference or argument
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from other parts of the will, or by an inaccurate recital of or reference
to its contents in another part of the will.
,
§726. Ambiguities.] Where the meaning of any part of a will
is ambiguous or doubtful, it may be explained by any reference thereto,
or recital thereof, in another part of the will.
§ 727. Words in ordinary use.] The words of a will are to be taken
in their ordinary and grammatical sense, unless a clear intention to
use them in another sense can be collected, and that other can be
ascertained.
§ 728. Construction.] The words of a will are to receive an inter
pretation which will give to every expression some effect, rather than
one which shall render any of the expressions inoperative.
§ 729. Validity.] Of two modes of interpreting a will, that is to be
preferred which will prevent a total intestacy.
§ 730. Technical words.] Technical words in a will are to be taken
in their technical sense, unless the context clearly indicates a contrary
intention.
§ 731. Not necessary.] Technical words are not necessary to give
effect to any species of disposition by a will.
§ 732. Words of inheritance.] The term "heirs," or other words of
inheritance, are not requisite to devise a fee, and a devise of real prop
erty passes all the estate of the testator, unless otherwise limited.
§ 733. Executing power.] Real or personal property embraced in a
power to devise, passes by a will purporting to devise all the real or
personal property of the testator.
§ 734. General words.] A devise or bequest of all the testator's
real or personal property, in express terms, or in any other terms
denoting his intent to dispose of all his real or personal property,
passes all the real or personal property which he was entitled to
dispose of by will at the time of his death.
§ 735. Residue of realty.] A devise of the residue of the testator's
real property passes all the real property which he was entitled to
devise at the time of his death, not otherwise effectually devised by
his will.
§ 736. Of personalty.] A bequest of the residue of the testator's
personal property, passes all the personal property which he was
entitled to bequeath at the time of his death, not otherwise effectually
bequeathed by his will.
§ 737. Effect of certain terms.] A testamentary disposition to
"heirs," "relations," "nearest relations," "representatives," "legal rep
resentatives," or "personal representatives," or "family," "issue,"
"descendants," "nearest," or "next of kin," of any person, without other
words of qualification, and when the terms are used as words of dona
tion, and not of limitation, vests the property in those who would be
entitled to succeed to the property of' such person, according to the
provisions of the title on succession, in this code.
§ 738. Words of donation.] The terms mentioned in the last sec
tion are used as words of donation, and not limitation, when the
property is given to the person so designated directly, and not as a
qualification of an estate given to the ancestor of such person.
§ 739. Postponed possession.] Words in a will referring to death or
survivorship simply, relate to the time of the testator's death, unless
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possession is actually postponed, when they must he referred to the
time of possession.
§ 740. Class includes all.] A testamentary disposition to a class
includes every person answering the description at the testator's
death; but when the possession is postponed to a future period, itincludes also all persons coming within the description, before the
time to which possession is postponed.
§ 741. Conversion of realty.] When a will directs the conversion
of real property into money, such property and all its proceeds must
be deemed personal property, from the time of the testator's death.
§ 742. Unborn child included.] A child conceived before, but not
born until after a testator's death, or any other period when a disposition
to a class vests in right or in possession, takes, if answering to the
description of the class.
§ 743. Imperfection not orally removed.] When, applying a will,
it is found that there is an imperfect description, or that no person or
property exactly answers the description, mistakes and omissions
must be corrected, if the error appears from the context of the will
or from extrinsic evidence; but evidence of the declarations of the
testator as to his intention cannot be received.
§ 744. Vest at death.] Testamentary dispositions, including
devises and bequests to a person on attaining majority, are presumed
to vest at the testator's death.
§ 745. Disposal divested only when.] A testamentary disposition,
when vested, cannot be divested unless upon the occurence of the
precise contingency prescribed by the testator for that purpose.
§ 746. Death causes failure.] If a devisee or legatee dies during
the lifetime of the testator, the testamentary disposition to him fails,
unless an intention appears to substitute some other in his place,
except as provided in section seven hundred and sixteen.
§ 747. Not of remainder.] The death of a devisee or legatee of a
limited interest, before the testator's death, does not defeat the
interests of persons in remainder, who survive the testator.
§ 748. Uncertain event.] A conditional disposition is one which
depends upon the occurence of some uncertain event, by which it is
either to take effect or be defeated.
§ 749. Condition precedent.] A condition precedent in a will, is
one which is required to be fulfilled before a particular disposition
takes effect.
§ 750. Unknown or unavoidable event.] Where a testamentary
disposition is made upon a condition precedent, nothing vests until the
condition is fulfilled; except where such fulfillment is impossible,
in which case the disposition vests, unless the condition was the sole
motive thereof, and the impossibility was unknown to the testator,
or arose from an unavoidable event subsequent to the execution of
the will.
§ 751. Substantial compliance.] A condition precedent in a will
is to be deemed performed when the testator's intention has been sub
stantially, though not literally complied with.
§ 752. Subsequent divesting.] A condition subsequent is where
an estate or interest is so given as to vest immediately, subject only to
be divested by some subsequent act or event.
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§ 753. Owners in common.] A devise or legacy given to more than
one person, vests in them as owners in common.
§ 754. Gifts do not reduce legacies.] Advancements or gifts are
not to be taken as ademptions of general legacies, unless such inten
tion is expressed by the testator in writing.

CHAPTER HI.
GENERAL PROVISIONS.

§ 755. Legacies classed and defined. | Legacies are distinguished
and designated, according to their nature, as follows :
1. A legacy of a particular thing, specified, and distinguished from
all others of the same kind belonging to the testator, is specific; if
such legacy fails, resort cannot be had to the other property of the
testator.
2. A legacy is demonstrative when the particular fund or personal
.roperty is pointed out from which it is to be taken or paid; if such
una or property fails, in whole or in part, resort may be had to the
general assets, as in case of a general legacy.
3. An annuity is a bequest of certain specified sums periodically;
if the fund or property out of which they are payable fails, resort may
be had to the general assets, as in case of a general legacy.
4. A residuary legacy embraces only that which remains after all
the bequests of the will are discharged.
5. All other legacies are general legacies.
§ 756. Non-exempt property assets.] When a person dies intestate,
all his property, real and personal, without any distinction between
them, is chargeable with the payment of his debts, except as otherwise
provided in this code and the code of civil procedure.
§ 757. Order of property for debts.] The property of a testator,
except as otherwise specially provided in this code and the code of civil
S>rocedure, must be resorted to for the payment of debts, in the
oliowing order:
1. The property which is expressly appropriated by the will for the
payment of the debts.
2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
4. Property which is not specifically devised or bequeathed; and,
5. All other property ratably. Before any debts are paid, the expenses
of the administration and the allowance to the family must be paid or
provided for.
§ 758. For legacies.] The property of a testator, except as other
wise specially provided in this code and the code of civil procedure,
must be resorted to for the payment of legacies, in the following order:
1. The property which is expressly appropriated by the will for the
payment of the legacies.
2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
4. Property which is specifically devised or bequeathed.

t

320

Will.

Civil Code.

§759. Pee peered legacies.] Legacies to husband, widow, or kindred
of any class, are chargeable only after legacies to persons not related
to the testator.
% 760. Class only affected.] Abatement takes place in any class
only as between legacies of that class, unless a different intention is
expressed in the will.
§ 761. Representative may sell.] In a specific devise or legacy,
the title passes by the will, but possession can only be obtained from the
personal representative; and he may be authorized by the probate court
to sell the property devised or bequeathed in the cases herein
provided.
§ 762. Peoved devise impaies deed by heie.] The rights of a pur
chaser or incumbrancer of real property, in good faith, and for value,
derived from any person claiming the same by succession, are not
impaired by any devise made by the decedent from whom succession is
claimed, unless the instrument containing such devise is duly proved
as a will, and recorded in the office of the probate court having juris
diction thereof, or unless written notice of such devise is filed with
the probate judge of the county where the real property is situated
within four years after the devisor's death.
§ 763. Succession to limited devises.] Where specific legacies are
for life only, the first legatee must sign and deliver to the second
legatee, or, if there is none, to the personal representative, an inven
tory of the property, expressing that the same is in his custody for life
only, and that, on his decease, it is to be delivered and to remain to
the use and for the benefit of the second legatee, or to the personal
representative, as the case may be.
§ 764. Income aftee death.] In case of a bequest of the interest
or income of a certain sum or fund, the income accrues from the
testator's death.
§ 765. Satisfied befobe death.] A legacy, or a gift in contem
plation, fear, or peril of death, may be satisfied before death.
§ 766. Due in one yeae.] Legacies are due and deliverable at the
expiration of one year after the testator's decease. Annuities com
mence at the testator's decease.
§ 767. Interest aftee due.] Legacies bear interest from the
time when they are due and payable, except that legacies for main
tenance, or to the testator's widow, bear interest from the testator's
decease.
§ 768. Intention conteols.] The four preceding sections aire in all
cases to be controlled by a testator's express intention.
§ 769. Unnamed executoe entitled.] Where it appears, by the
terms of a will, that it was the intention of the testator to commit
the execution thereof, and the administration of his estate to any
person as executor, such person, although not named executor, is
entitled to letters testamentary in like manner as if he had been
named executor."
§ 770. Void authoeity.] An authority to an executor to appoint an
executor is void.
§ 771. Executoe's powee begins.] No person has any power, as an
executor, until he qualifies, except that, before letters have been issued,
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he may pay funeral charges and take necessary measures for the pre
servation of the estate.
i
§ 772. Limitation of power.] No executor of an executor, as such,
has any power over the estate of the first testator.
§ 773. Will includes codicil.] The term " will," as used in this
code, includes all codicils as well as wills.
§ 774. Law of place or domicile.] Except as otherwise provided,
the validity and interpretation of wills is governed, when relating to
real property within this territory, by the law of this territory; when
relating to personal property, by the law of the testator's domicile. .
§ 775. Liability of devisees and legatees.] Those to whom prop
erty is given by will, are liable for the obligations of the testator in
the cases and to the extent prescribed by the code of civil procedure,
or the statutes in such case made and provided.

TITLE VI.
SUCCESSION.

§ 776. Definition of.] Succession is the coming in of another to
take the property of one who dies without disposing of it by will.
§ 777. All property to heirs.] The property, both real and per
sonal, of one who dies without disposing of it by will, passes to the
heirs of the intestate, subject to the control of the probate court, and
to the possession of any administrator appointed by that court, for the
purposes of administration.
§ 778. Order of, to property not willed.] When any person hav
ing title to any estate not otherwise limited by marriage contract, dies
without disposing of the estate by will, it is succeeded to and must be
distributed, unless otherwise expressly provided in this code and the
probate code, subject to the payment of his debts, in the following
manner:
1. If the decedent leave a surviving husband or wife, and only one
child, or the lawful issue of one child, in equal shares to the surviving
husband, or wife and child, or issue of such child. If the decedent
leave a surviving husband or wife, and more than one child living, or
one child living, and the lawful issue of one or more deceased children,
one-third to the surviving husband or wife, and the remainder in equal
shares to his children, and to the lawful issue of any deceased child, by
right of representation; but if there be no child of the decedent living
at his death, the remainder goes to all of his lineal descendants; and
if all the descendants are in the same degree of kindred to the decedent
they share equally, otherwise they take according to the right of repre
sentation. If the decedent leave no surviving husband or wife, but
leaves issue, the whole estate goes to such issue, and if such issue con
sists of more than one child living, or one child living and the lawful
issue of one or more deceased children, then the estate goes in equal
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shares to the children living, or to the child living, and the issue of
the deceased child or children by right of representation.
2. If the decedent leave no issue, the estate goes in equal shares to
the surviving husband, or wife, and to the decedent's father. If there
be no father, then one-half goes in equal shares to the brothers and
sisters of the decedent, and to the children of any deceased brother, or
sister, by right of representation; if he leave a mother also, she takes
an equal share with the brothers and sisters. If decedent leave no
issue, nor husband, nor wife, the estate must go to the father.
3. If there be no issue, nor husband nor wife, nor father nor mother,
then in equal shares to the brothers and sisters of the decedent, and to
the children of any deceased brother, or sister, by right of representa
tion; if a mother survive, she takes an equal share with the brothers
and sisters.
4. If the decedent leave no issue, nor husband nor wife, nor father,
and no brother or sister is living at the time of his death, the estate
goes to his mother, to the exclusion of the issue, if any, of deceased
brothers or sisters.
5. If the decedent leave a surviving husband or wife, and no issue,
and no father nor mother, nor brother nor sister, the whole estate goes
to the surviving husband or wife.
6. If the decedent leave no issue, nor husband nor wife, and no
father nor mother, nor brother nor sister-, the estate must go to the
next of kin, in equal degree, excepting that when there are two or
more collateral kindred, in equal degree, but claiming through different
ancestors, those who claimed through the nearest ancestors must be
preferred to those claiming through an ancestor more remote. How
ever:
7. If the decedent leave several children, or one child and the issue
of one or more children, and any such surviving child dies under age,
and not having been married, all the estate that came to the deceased
child by inheritance from such decedent, descends in equal shares to
the other children of the same parent, and to the issue of any such
other children who are dead, by right of representation.
8. If, at the death of such child, who dies under age, not having been
married, all the other children of his parents are also dead, and any of
them have left issue, the estate that came to such child by inheritance
from his parent, descends to the issue of all other children of the same
. parent; and if all the issue are in the same degree of kindred to the
child, they share the estate equally, otherwise they take according to
the right of representation.
9. If the decedent leave no husband, wife, or kindred, the estate
escheats to the territory for the support of common schools.
§779. Abolished.] Dower and courtesy are abolished.
§ 780. Inheritance by illegitimate child. | Every illegitimate child
is an heir of the person who, in writing, signed in the presence of a
competent witness, acknowledges himself to be the father of such child;
and in all cases is an heir of his mother; and inherits his or her
estate, in whole or in part, as the case may be, in the same manner as
if he had been born in lawful wedlock; but he does not represent his
father or mother by inheriting any part of the estate of his or her kin
dred, either lineal or collateral, unless, before his death, his parents
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shall have intermarried, and his father, after such marriage, acknowl
edges him as his child, or adopts him into his family; in which case
such child and all the legitimate children, are considered brothers and
sisters, and on the death of either of them, intestate, and without
issue, the others inherit his estate, and are heirs, as hereinbefore pro
vided, in like manner as if all the children had been legitimate; saving
to the father and mother respectively, their rights in the estates of all
the children in like manner as if all had been legitimate. The issue of
all marriages, null in law, or dissolved by divorce, are legitimate.
§ 781. From the same.] If an illegitimate child, who has not been
acknowledged or adopted by his father, dies intestate, without lawful
issue, his estate goes to his mother, or in case of her decease, to her
heirs at law.
§ 782. Each generation a degree.] The degree of kindred is
established by the number of generations, and each generation is
called a degree.
§ 783. Lineal and collateral.] The series of degrees forms the
line; the series of degrees between persons who descend from one
another is called direct or lineal consanguinity; and the series of
degrees between persons who do not descend from one another, but
spring from a common ancestor, is called the collateral line or collat
eral consanguinity.
§ 784. Ascending and descending.] The direct line is divided into
a direct line^descending, and a direct line ascending. The first is that
which connects the ancestor with those who descend from him. The
second is that which connects a person with those from whom he
descends.
§ 785. Direct line degrees.] In the direct line there are as many
degrees as there are generations. Thus the son is, with regard to the
father, in the first degree; the grandson in the second, and vice versa
with regard to the father and grandfather toward the sons and
grandsons. ■
§ 786. Collateral degrees.] In the collateral line the degrees are
counted by generations, from one of the relations up to the common
ancestor, and from the common ancestor to the other relations. In
such computation the decedent is excluded, the relative included, and
the ancestor counted but once. Thus, brothers are related in the
second degree; uncle and nephew in the third degree; cousins german
in the fourth degree, and so on.
§ 787. Half blood.] Kindred of the half blood inherit equally with
those of the whole blood in the same degree, unless the inheritance
come to the intestate by descent, devise, or gift of some one of his an
cestors, in which case all those who are not of the blood of such
ancestors, must be excluded from such inheritance.
§ 788. Advancements part op share.] Any estate, real or personal,
given by the decedent in his lifetime, as an advancement to any child
or other lineal descendant, is a part of the estate of the decedent for
the purposes of division and distribution thereof among his issue, and
must be taken by such child or other lineal descendant,- toward his
share of the estate of the decedent.
§ 789. Excess not refunded.] If the amount of such advancement
exceeds the share of the heir receiving the same, he must be excluded
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from any further portion in the division and distribution of the estate,
but he must not be required to refund any part of such advancement;
and if the amount so received is less than his share, he is entitled to
so much more as will give him his full share of the estate of the
decedent.
§ 790. Advancements defined.] All gifts and grants are made as
advancements, if expressed in the gift or grant to be so made, or if
charged in writing by the decedent as an advancement, or acknowl
edged in writing as such, by the child or other successor or heir. .
§ 791. Expressed value governs.] If the value of the estate so
advanced is expressed in the conveyance, or in the charge thereof
made by the decedent, or in the acknowledgment of the party receiv
ing it, it must be held as of that value in the division and distribution
of the estate; otherwise it' must be estimated according to its value
when given, as nearly as the same can be ascertained.
§ 792. Representation—same rule.] If any child, or other lineal
descendant receiving advancement, dies before the decedent, leaving
issue, the advancement must be taken into consideration in the
division and distribution of the estate, and the amount thereof must
be allowed accordingly by the representatives of the heirs receiving
the advancement, in like manner as if the advancement had been
made directly to them.
§ 793. Inheritance by—defined.] Inheritance or succession by
right of representation takes place when the descendants of any
deceased heir take the same share or right in the estate of another
person that their parents would have taken if living. Posthumous
children are considered as living at the death of their parents.
§ 794. Alienage no disability.] Aliens may take in all cases, by
succession, as well as citizens; and no person, capable of succeeding
under the provisions of this title, is precluded from such succession by
reason of the alienage of any relative.
§ 795. Escheated estates.] If there is no one capable of succeed
ing under the preceding sections, and the title fails from a defect of
heirs, the property of a decedent devolves and escheats to the territory;
and an action for the recovery of such property, and to reduce it into
the possession of the territory, or for its sale and conveyance, may be
brought by the district attorney in the district court of the county ,or
judicial subdivision in which the property is situated.
§ 796. Subject to charges.] Real property passing to the terri
tory under the preceding section, whether held by the territory or its
grantees, is subject to the same charges and trusts to which it would
have been subject if it had passed by succession.
§ 797. Liability of heirs.] Those who succeed to the property of
a decedent, are liable for his obligations in the cases and to the extent
prescribed by the probate code.
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DIVISION THIRD.
OBLIGATIONS.

Part I.
II.
III.
IV.

Obligations in General.
Contracts.
Obligations Imposed by Law.
Obligations arising from Particular Transactions.

PART I.
Obligations in General.
Title

I.
II.
III.
IV.

Definition of Obligations.
Interpretation of Obligations.
Transfer of Obligations.
Extinction of Obligations.

TITLE I.
DEFINITION OF OBLIGATIONS.

§ 798. Definition. | An obligation is a legal duty, by which a per
son is bound to do or not to do a certain thing.
§799. Origin and enforcement.] An obligation arises either from:
1. The contract of the parties; or,
2. The operation of law.
An obligation arising from operation of law, may be enforced in the
manner provided by law, or by civil action or proceeding.
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TITLE II.
INTERPRETATION OF OBLIGATIONS.

Chapter I.
II.
III.
IV. .

General Rules of Interpretation.
Joint or Several Obligations.
Conditional Obligations.
Alternative Obligations.

CHAPTER I.
GENERAL RULES OF INTERPRETATION.

§ 800. Rules of interpretation.] The rules which govern the
interpretation of contracts are prescribed by part two of this division.
Other obligations are interpreted by the same rules by which statutes
of a similar nature are interpreted.

CHAPTER II.
JOINT OR SEVERAL OBLIGATIONS.

§ 801. Classes.] An obligation imposed upon several persons, or a
right created in favor of several persons, may be:
1. Joint.
2. Several; or,
3. Joint and several.
§ 802. Presumed joint.] An obligation imposed upon several persons,
or a right created ,in favor of several persons, is presumed to be joint,
and not several, except in the special cases mentioned in the title on
the interpretation of contracts. This presumption, in the case of a
right, can be overcome only by express words to the contrary.
§ 803. Contribution.] A party to a joint, or joint and several,
obligation, who satisfies more than his share of the claim against all,
may require a proportionate contribution from, all the parties joined
with him.

CHAPTER III.
conditional obligations.
§ 804. Uncertain event.] . An obligation is conditional, when the
rights or duties of any party thereto depend upon the occurrence of an
uncertain event.
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§ 805. Conditions classed.] Conditions may be precedent, concur
rent, or subsequent.
§ 806. Precedent.] A condition precedent is one which is to be
performed before some right dependent thereon accrues, or some act
dependent thereon is performed.
1 807. Concurrent.] Conditions concurrent are those which are
mutually dependent, and are to be performed at the same time.
§ 808. Subsequent.] A condition subsequent is one referring to a
future event; upon happening of which the obligation becomes no longer
binding upon the other party, if he chooses to avail himself of the
condition.
§ 809. Equity requires equity. | Before any party to an obligation
can require another party to perform any act under it, he must fulfill
all conditions precedent thereto imposed upon himself; and must be ,
able, and offer, to fulfill all conditions concurrent, so imposed upon him
on the like fulfillment by the other party: except as provided by the
next section.
§ S10. Performance waived.] If a party to an obligation gives
notice to another, before the latter is in default, that he will not per
form the same upon his part, and does not retract such notice before
the time at which performance upon his part is due, such other party
is entitled to enforce the obligation without previously performing or
offering to perform any conditions upon his part, in favor of the
former party.
§ 811. Unlawful conditions.) A condition in a contract, the ful
fillment of which is impossible or unlawful, within the meaning of the
article on the object of contracts, or which is repugnant to the natui'e
of the interest created by the contract, is void.
§ 812. Forfeiture.] A condition involving a forfeiture must be
strictly interpreted against the party for whose benefit it is created.

CHAPTER IV.
alternative obligations.
§ 813. Selection allowed.] If an obligation requires the perform
ance of one of two acts, in the alternative, the party required to
perform has the right of selection, unless it is otherwise provided by
the terms of the obligation.
§814. Not used, pass to other. | If the party having the right of
selection between alternative acts does not give notice of his selection
to the other party within the time, if any fixed by the obligation for
that purpose, or if none is so fixed, before the time at which the
obligation ought to be performed, the right of selection passes to the
other party.
§815. Alternatives distinct. | The party having the right of
selection between alternative acts, must select one of them in its
entirety, and cannot select part of one and part of another, without the
consent of the other party.
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§ 816. Valid one prevails.] If one of the alternative acts
required by an obligation . is such as the law will not enforce, or
becomes unlawful, or impossible of performance, the obligation is to
be interpreted as though the other stood alone.

TITLE III.
TRANSFER OF OBLIGATIONS.

§ 817. Beneficiary's consent.] The burden of an obligation may
be transferred, with the consent of the party entitled to its benefit,
but not otherwise, except as provided by section eight hundred and
twenty-five.
§ 818. By indorsement.] A right arising out of an obligation is the
property of the person to whom it is due, and may be transferred as
such.
2. A non-negotiable written contract for the payment of money or
personal property may be transferred by indorsement, in like manner
with negotiable instruments. Such indorsement shall transfer all
the rights of the assignor under the instrument to the assignee, subject
to all equities and defenses existing in favor of the maker at the
time of the indorsement.
§ 819. Covenants follow land.] Certain covenants, contained in
grants of estates in real property, are appurtenant to such estates, and
pass Avith them, so as to bind the assigns of the covenantor, and to
vest in the assigns of the covenantee, in the same manner as if they
had personally entered into them. Such covenants are said to run
with the land.
§ 820. What so run.] The only covenants which run with the land,
are those specified in this title, and those which are incidental thereto.
§ 821. If it benefits property.] Every covenant contained in a
grant of an estate in real property, which is made for the direct
benefit of the property, or some part of it, then in existence, runs
with the land.
§ 822. Covenants that run with land.] The last section includes
covenants of warranty, for quiet enjoyment, or for further assurance,
on the part of a grantor, and covenants for the payment of rent, or
of taxes, or assessments upon the land, on the part of a grantee.
§ 823. Limited to certain assigns.] A covenant for the addition
of some new thing to real property, or for the direct benefit of some
part of the property not then in existence or annexed thereto, when
contained in a grant of an estate in such property, and made by
the covenantor expressly for his assigns or to the assigns of the
covenantee, runs with the land so far only as the assigns thus men
tioned are concerned.
§ 824. Only follows whole estate.] A covenant running with the
land binds those only who acquire the whole estate of the covenanter
in some part of the property.
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§ 825. Liability while holding.] No one, merely by reason of
having acquired an estate subject to a covenant running with the
land, is liable for breach of the covenant before he acquired the
estate, or after he has parted with it, or ceased to enjoy its benefits.
§ 826. Burden apportioned.] Where several persons, holding by
several titles, are subject to the burden, or entitled to the benefit of a
covenant running with the land, it must be apportioned among them
according to the value of the property subject to it held by them
respectively, if such value can be ascertained, and if not, then accord
ing to their respective interests in point of quantity.

TITLE IV.
EXTINCTION OF OBLIGATIONS.

Chapter I.

II.
III.
IV.
V.
VI.

Performance.
Offer of Performance.
Prevention of Performance or Offer.
Accord and Satisfaction.
Novation.
Release.
*

CHAPTER I.
PERFORMANCE.

§ 827. Extinguishment.] Full performance of an obligation, by
the party whose duty it is to perform it, or by any other person on his
behalf, and with his assent, if accepted by the creditor, extinguishes it.
§ 82S. By one for all.] Performance of an obligation, by one of
several persons who are jointly liable under it, extinguishes the liability
of all.
§ 829. To one for all.] An obligation in favor of several persons
is extinguished by performance rendered to any of them, except in the
case of a deposit made by owners in common, or in joint ownership,
which is regulated by the title on deposit.
§ S30. Particular manner.] If a creditor, or any one of two or
more joint creditors, at any time directs the debtor to perform his
obligation in a particular manner, the obligation is extinguished by
performance in that manner, even though the creditor does not receive
the benefit of such performance.
§ 831. Acceptance of part.] A partial performance of an indivis
ible obligation extinguishes a corresponding proportion thereof, if the
benefit of such performance is voluntarily retained by the creditor.
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but not otherwise. If such partial performance is of such a nature
that the creditor cannot avoid retaining it, without injuring his own
property, his retention thereof is not presumed to be voluntary.
§ 832. Payment defined.] Performance of an obligation for the
delivery of money only, is called payment.
§ 833. Performance how applied.] Where a debtor, under several
obligations to another, does an act, by way of performance, in whole
or in part, which is equally applicable to two or more of such obliga
tions, such performance must be applied as follows:
1. If, at the time of the performance, the intention or desire of the
debtor that such performance should be applied to the extinction of
any particular obligation, be manifested to the creditor, it must be so
applied.
2. If no such application be then made, the creditor, within a
reasonable time after such performance, may apply it toward the
extinction of any obligation, performance of which was due to him
from the debtor at the time of such performance; except that if similar
obligations were due to him, both individually and as a trustee, he
must, unless otherwise directed by the debtor, apply the performance
to the extinction of all such obligations in equal proportion; and an
application once made by the creditor cannot be rescinded without
the consent of the debtor.
3. If neither party makes such application within the time pre
scribed herein, the performance must be applied to the extinction of
obligations in the following order; and, if there be more than one
obligation of a particular class, to the extinction of all in that class,
ratably:
1. Of interest due at the time of the performance.
2. Of principal due at that time.
3. Of the obligation earliest in date of maturity.
4. Of an obligation not secured by a lien or collateral undertaking.
5. Of an obligation secured by a lien or collateral undertaking.

CHAPTER II.
OFFER OF PERFORMANCE.

§ 834. Of complete performance.] An obligation is extinguished
by an offer of performance, made in conformity to the rules herein
prescribed, and with intent to extinguish the obligation.
§ 835. Partial.] An offer of partial performance is of no effect.
§ 836. Must be by debtor.] An offer of performance must be made
by the debtor, or by some person on his behalf and with his assent.
§ 837. To creditor.] An offer of performance must be made to
the creditor, or to any one of two or more joint creditors, or to a per
son authorized by one or more of them to receive or collect what is
due under the obligation, if such creditor or authorized person is
present at the place where the offer may be made; and if not,
wherever the creditor may be found.
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'§ 838. Place of performance.] In the absence of an express pro
vision to the contrary, an offer of performance may be made, at the
option of the debtor:
1. At any place appointed by the creditor; or,
2. Wherever the person to whom the offer ought to be made, can be
found; or,
3. If such person cannot, with reasonable diligence, be found within
this territory, and" within a reasonable distance from his residence
or place of business, or if he evades the debtor, then at his residence,
or place of business, if the same can, with reasonable diligence, be
found within the territory; or,
4. If this cannot be done, then at any place within this territory.
§ 839. Time—reasonable hours.] Where an obligation fixes a
time for its performance, an offer of performance must be made at
that time, within reasonable hours, and not before, nor afterwards.
§ 840. Time not specified.] Where an obligation does not fix the
time for its performance, an offer of performance may be made at any
time, before the debtor, upon a reasonable demand, has refused to
perform.
§841. Delay compensated when.] Where delay in performance
is capable of exact and entire compensation, and time has not been
expressly declared to be of the essence of the obligation, an offer of
performance, accompanied with an offer of such compensation, may be
made at any time after it is clue, but without prejudice to any rights
acquired by the creditor, or by any other person in the meantime.
§ 842. Favorable manner good faith.] An offer of performance
must be made in good faith, and in such manner as is most likely,
under the circumstances, to benefit the creditor.
§ 843. Free from condition.] An offer of performance must be free
from any conditions which the creditor is not bound on his part to
perform.
§ 844. Ability must attend offer.] An offer of performance is of
no effect, if the person making it is not able and willing to perform
according to the offer.
§ 845. Production only if accepted.] The thing to be delivered, if
any, need not in any case be actually produced upon an offer of
performance, unless the offer is accepted.
§ 846. Thing offered distinct.1 A thing, when offered by way of
performance, must not be mixed with other things from which it
cannot be separated immediately and without difficulty.
§ 847. Contingent offer.] When a debtor is entitled to the perform
ance of a condition precedent to. or concurrent with, performance oh
his part, he may make his offer to depend upon the due performance.of
such condition.
§ 848. Receipt obligatory.] A debtor has a right to require from
his creditor a written receipt for any property delivered in perform
ance of his obligation.
§ 849. Deposit of tender.] An obligation for the payment of
money is extinguished by a due offer of payment, if the amount is im
mediately deposited in the name of the creditor, with some bank of
deposit within this territory, of good repute, and notice thereof is
given to the creditor.
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§ 850. Objections waived.] All objections. to the mode of an offer
of performance, which the creditor has an opportunity to state at the
time to the person making the offer, and which could be then obviated
by him, are waived by the creditor, if not then stated.
§ 851. Proffered title passes.] The title to a thing duly offered
in performance of an obligation passes to the creditor, if the debtor at
the time signifies his intention to that effect.
§ 852. Deposit of thing offered.] The person offering a thing,
other than money, hy way of performance, must, if he means to treat
it as belonging to the creditor, retain it as a depositary for hire, until
the creditor accepts it, or until he has given reasonable notice to the
creditor that he will retain it no longer, and, if with reasonable
diligence, he can find a suitable depositary therefor, until he has
deposited it with such person.
§853. Due offer stops interest.] An offer of payment or other
performance, duly made, though the title to the thing offered be not
transferred to the creditor, stops the running of interest on the
obligation, and has the same effect upon all its incidents as a
performance thereof.
§ 854. Bailee of non-accepted offer.] If anything is given to a
creditor by way of performance, which he refuses to accept as such,
he is not bound to return it without demand; but if he retains it, he
is gratuitous depositary thereof.

CHAPTER III.
PREVENTION OF PERFORMANCE OR OFFER.
§ 855. Excuses defined and limited.] The want of performance
of an obligation, or of an offer of performance, in whole or in part, or
any delay therein, is excused by the following causes, to the extent to
which they operate:
1. When such performance or offer is prevented or delayed by the
act of the creditor, or by the operation of law, even though there may
have been a stipulation that this shall not be an excuse.
2. When it is prevented or delayed by an irresistible superhuman
cause, or by the act of public enemies of this territory, or of the
United States, unless the parties have expressly agreed to the
contrary; or,
3. When the debtor is induced not to make it, by any act of the
creditor intended or naturally tending to have that effect, done at or
before the time at which such performance or offer may be made, and
not rescinded before that time.
§ 856. Prevented by creditor.] If the performance of an obliga
tion be prevented by the creditor, the debtor is entitled to all the
benefits which he would have obtained if it had been performed by
both parties.
§ 857. Ratable part of consideration.] If performance of an
obligation is prevented by any cause excusing" performance, other
than the act of the creditor, the debtor is entitled to a ratable
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proportion of the consideration to which he would have been entitled
upon full performance according to the benefit which the creditor
receives from the actual performance.
§ 858. Refusal before offer.] A refusal by a creditor to accept
performance, made before an offer thereof, is equivalent to an offer
and refusal, unless, before performance is actually due. he gives notice
to the debtor of his willingness to accept it.

CHAPTER IV.
ACCORD AND SATISFACTION.

§ 859. Definition.] An accord is an agreement to accept, in
extinction of an obligation, something different from or less than that
to which the person agreeing to accept is entitled.
§ 860. Obligation abides.] Though the parties to an accord are
bound to execute it, yet it does not extinguish the obligation until it
is fully executed.
§ 861. Accord extinguishes obligation—when.] Acceptance, by
the creditor, of the consideration of an accord, extinguishes the obli
gation, and is called satisfaction.
§ 862. Part performance accepted.] Part performance of an obli
gation, either before or after a breach thereof, when expressly accepted
by the creditor in writing in satisfaction, or rendered in pursuance of
an agreement in writing for that purpose, though without any new
consideration, extinguishes the obligation.

CHAPTER V.
NOVATION.

§ 86*. Definition.] Novation is 'the substitution of a new obliga
tion for an existing one.
§ 864. Classes of substitution.] Novation is made:
1. By the substitution of a new obligation between the same parties,
with intent to extinguish the old obligation.
2. By the substitution of a new debtor in place of the old one, with
intent to release the latter; or,
3. By the substitution of a new creditor in place of the old one, with
intent to transfer the rights of the latter to the former.
§ 865. Under rules of contract.] Novation is made by contract,
and is subject to all the rules concerning contracts in general.
§ 866. Rescinding acceptance.] When the obligation of a third
person, or an order upon such person, is accepted in satisfaction, the
creditor may rescind such acceptance, if the debtor prevents such per

334

Obligations.

Civil Code.

son from complying with the order, or from fulfilling the obligation;
or if, at the time the obligation or order is received, such person is
insolvent, and this fact is unknown to the creditor; or if, before the
creditor can with reasonable diligence present the order to the person
upon whom it is given, he becomes insolvent.

CHAPTER VI.
RELEASE.

§ 867. Extinguishes obligation.] An obligation is extinguished
by a release therefrom given to the debtor by the creditor, upon a new
consideration, or in writing, with or without new consideration.
§ 868. Only known claims.] A general release does not extend to
claims which the creditor does not know or suspect to exist in his favor
at the time of executing the release, which if known by him must have
materially affected his settlement with the debtor.
§ 869. Joint debtors' duties.] A release of one of two or more
joint debtors does not extinguish the obligations of any of the others,
unless they are mere guarantors; nor does it affect their right to con
tribution from him.
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PART II.
Contracts.
Title I.
II.
III.
IV.
V.

Nature of a Contract.
Manner of Creating Contracts.
Interpretation of Contracts.
Unlawful Contracts.
Extinction of Contracts.

TITLE I.
NATURE OF CONTRACT..

Chapter I. Definition.
II. Parties.
III. Consent.
IV. Object.
V. Consideration.

CHAPTER I.
DEFINITION.

§ 870. Definition. 1 A contract is an agreement to do or not to do
a certain thing.
§ 871. Requisites of.] It is essential to the existence of a contract
that there should be :
1. Parties capable of contracting.
2. Their consent.
3. A lawful object; and,
4. Sufficient cause or consideration.
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CHAPTER IT.
PARTIES.

§ 872. Who may contract.] All persons are capable of contract
ing, except minors, persons of unsound mind, and persons deprived of
civil rights.
§ 873. Capacity of certain classes.] Minors and persons of
unsound mind, have only such capacity as is defined by part one of
the first division of this code.
§ 874. Identity of parties.] It is essential to the validity of the
contract, not only that the parties should exist, but that it should be
possible to identify them.
§ 875. Beneficiary may enforce.] A contract made expressly for
the benefit of a third person, may be enforced by him at any time
before the parties thereto rescind it.

CHAPTER III.
CONSENT.

§ 876. Qualities of consent.] The consent of the parties to a
contract must be:
1. Free.
2. Mutual; and,
3. Communicated by each to the other.
§ 877. If not free, rescinded.] A consent which is not free, is
nevertheless not absolutely void, but may be rescinded by the parties
in the manner prescribed by the chapter on rescission.
§ 878. Conditions limiting freedom.] An apparent consent is not
real or free when obtained through:
1. Duress.
2. Menace.
3. Fraud.
4. Undue influence; or,
5. Mistake.
§ 879. Construction.] Consent is deemed to have been obtained
through one of the causes mentioned in the last section, only when it
would not have been given had such cause not existed.
§ 880. Kinds of duress.] Duress consists in:
1. Unlawful confinement of the person of the party, or of husband
or wife of such party, or of an ancestor, descendant, or adopted child
of such party, husband or wife.
2. Unlawful detention of the property of any such person ; or,
3. Confinement of such person, lawful in form, but fraudulently
obtained, or fraudulently made unjustly harassing or oppressive.
§ 881. Forms of menace.] Menace consists in a threat:
1. Of such duress as is specified in the first and third subdivisions of
the last section.
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2. Of unlawful and violent injury to the person or property of any
such person as is specified in the last section; or,
3. Of injury to the character of any such person.
§ 882. Kinds of fraud.] Fraud is either actual or constructive.
§ 883. Actual fraud defined.] Actual fraud, within the meaning
of this chapter, consists in any of the following acts, committed by a
party to the contract, or with his connivance, with intent to deceive
another party thereto, or to induce him to enter into the contract:
1. The suggestion, as a fact, of that which is not true, by one who <y^
does not believe it to be true.
2. The positive assertion, in a manner not warranted by the inform
ation of the person making it. of that which is riot true, though he
believes it to be true.
3. The suppression of that which is true, by one having knowledge
or belief of the fact.
4. A promise made without any intention of performing it; or,
5. Any other act fitted to deceive.
§ 884. Constructive.] Constructive fraud consists:
1. In any breach of duty which, without an actually fraudulent in
tent, gains an advantage to the person in fault, or any one claiming
under him, by misleading another to his "prejudice, or to the prejudice
of any one claiming under him; or,
2. In any such act or omission as the law specially declares to be
fraudulent, without respect to actual fraud.
§ 885. Question of fact.] Actual fraud is always a question of fact.
§ 886. Kinds of undue influence.] Undue influence consists:
1. In the use, by one in whom a confidence is reposed by another, or
who holds a real or apparent authority over him, of such confidence
or authority, for the purpose of obtaining an unfair advantage over him.
2. In taking an unfair advantage of another's weakness of mind; or,
3. In taking a grossly oppressive and unfair advantage of another's
necessities or distoess.
§ 887. Mistake divided.] Mistake may be either of fact or of law.
§ 888. Must not be illegal.] Mistake of fact is a mistake not caused
by the neglect of a legal duty on the part of the person making the
mistake, and consisting in:
1. An unconscious ignorance or forgetfulness of a fact past or pres
ent, material to the contract; or,
2. Belief in the present existence of a thing material to the contract,
which does not exist, or in the past existence of such a thing, which
has not existed.
§ 889. Mistake of law.] Mistakes of law constitute a mistake within
the meaning of this article only when it arises from :
1. A misapprehension of the law by all parties, all supposing that
they knew and understood it, and all making substantially the same
mistake as to the law; or,
2.^A misapprehension of the law by one party, of which the others
are aware at the time of contracting, but Which they do not rectify. \
§ 890. Of foreign laws.] Mistake of foreign laws is a mistake
of fact.
§ 891. Mutual consent defined.] Consent is not mutual unless the
parties all agree upon the same thing in the same sense. But in cer
22
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tain cases, defined by the chapter on interpretation, they are to be
deemed so to agree, without regard to the fact.
§ 892. How communicated.] ^Consent can be communicated with
effect, only by some act or omission of the party contracting, by which
he intends to communicate it, or which necessarily tends to such com
munication. \
§ 893. Special mode or condition.] If a proposal prescribes any
conditions concerning the communication of its acceptance, the
proposer is not bound unless they are conformed to; but in other
cases any reasonable and usual mode may be adopted.
§ 894. Transmissions begun in full.] Consent is deemed to be
fully communicated between the parties as soon as the party accepting
a proposal has put his acceptance in the course of transmission to the
proposer, in conformity to the last section.
§ 895. Acts which are in acceptance.] Performance of the con
ditions of a proposal, or the acceptance of the consideration offered
with a proposal, is an acceptance of the proposal.
§ 896. Must be absolute.] An acceptance must be absolute and
unqualified, or must include in itself an acceptance of that character,
which the proposer can separate from the rest, and which will include
the person accepting. A qualified acceptance is a new proposal.
§ 897. Revocation of proposal.] A proposal may be revoked at any
time before its acceptance is communicated to the proposer, but not
afterwards.
§ 898. Revocations classed.] A proposal is revoked:
1. By the communication of notice of revocation by the proposer to
the other party, in the manner prescribed by sections eight hundred
and ninety two and eight hundred and ninety four, before his accept
ance has been communicated to the former.
2. By the lapse of the time prescribed in such proposal for its accept
ance, or, if no time is so prescribed, the lapse of a reasonable time
without communication of the acceptance.
3. By the failure of the acceptor to fulfill a condition precedent to
acceptance; or,
4. By the death or insanity of the proposer.
§ 899. Subsequent consent.] A contract which is voidable solely
for want of due consent, may be ratified by a subsequent consent.
§ 9<X). Benefits include obligations.] A voluntary acceptance of
the benefit of a transaction is equivalent to a consent to all the
obligations arising from it, so far as the facts are known, or ought to
be known to the person accepting.

CHAPTER IV.
OBJECT OF A CONTRACT.

§ 901. Definition.] The object of a contract is the thing which it
is agreed, on the part of the party receiving the consideration, to do
or not to do.
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§•902. Kequisites of object.] The object of a contract must be
lawful when the contract is made, and possible and ascertainable by
the time the contract is to be performed.
§ 903. Impossibility defined.] Everything is deemed possible except
that which is impossible in the nature of things.
§ 904. Single unlawful object void.] Where a contract has but
a single object, and such object is unlawful, whether in whole or in
part, or wholly impossible of performance, or so vaguely expressed as
to be wholly unascertainable, the entire contract is void.
§ 905. Lawful part valid.] Where a contract has several distinct
objects, of which one at least is lawful, and one at least is unlawful, in
whole or in part, the contract is void as to the latter, and valid as to
the rest.

CHAPTER V.
CONSIDERATION.

§ 906. Good consideration defined.] Any benefit conferred, or
agreed to be conferred, upon the promiser, by any other person, to
which the promiser is not lawfully entitled, or any prejudice suffered
or agreed to be suffered by such person, other than such as he is at the
time of consent lawfully bound to suffer, as an inducement to the
promiser, is a good consideration for a promise.
§ 907. Moral or legal—how far good.] An existing legal obliga
tion resting upon the promiser, or a moi'al obligation, originating in
some benefit conferred upon the promiser, or prejudice suffered by the
promisee, is also a good consideration for a promise, to an extent
corresponding with the extent of the obligation, but no further or
otherwise.
§ 908. Lawful defined.] The consideration of a contract must be
lawful within the meaning of section nine hundred and fifty-three.
§ 909. Effect of illegality.] If any part of a single consideration
for one or more objects, or of several considerations for a single
object, is unlawful, the entire contract is void.
% 910. Executed or executory consideration.] A consideration
may be executed or executory, in whole or in part. In so far as it is
executory, it is subject to the provisions of chapter IV of this title.
§ 911. Executory- how determined.] When a consideration is
executory, it is not indespensible that the contract should specify its
amount or the means of ascertaining it. It may be left to the decision
of a third person, or regulated by any specific standard.
§ 912. Measure of value.] When a contract does not determine
the' amount of the consideration, nor the method by which it is to be
ascertained, or when it leaves the amount thereof to the descretion of
an interested party, the consideration must be so much money as
the object of the contract is reasonably worth.
§ 913. Exclusive impossibility void.] Where a contract provides
an exclusive method by which its consideration is to be ascertained,
which method is on its face impossible of execution, the entire con
tract is void.
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§914. Same — presumption — burden,] 1. Where a contract pro
vides an exclusive method by which its consideration is to be ascer
tained, which method appears possible on its face, but in fact is, or
becomes, impossible of execution, such provision only is void.
2. A written instrument is presumptive evidence of a consideration.
3. The burden of showing a want of consideration sufficient to
support an instrument lies with the party seeking to invalidate or
avoid it.

TITLE II.
MANNER OF CREATING CONTRACTS.

§ 915. Express or implied.] A contract is either express or implied.
§ 916. Express defined.] An express contract is one, the terms of
which are stated in words.
§ 917. Implied.] An implied contract is one, the existence and
terms of which are manifested by conduct.
§ 918. What may be oral.] All contracts may be oral, except such
as are specially required by statute to be in writing.
§ 919. May be enforced against fraud.] Where a contract, which
is required by law to be in writing, is prevented from being put into
writing by the fraud of a party thereto, any other party who is by
such fraud led to believe that it is in writing, and acts upon such belief
to his prejudice, may enforce it against the fraudulent party.
§ 920. Contracts which must be written.] The following con
tracts are invalid, unless the same, or some note or memorandum
thereof, be in writing and subscribed by the party to be charged, or
by his agent:
1. An agreement that, by its terms, is not to be performed within a
year from the making thereof.
2. A special promise to answer for the debt, default, or miscarriage
of another, except in the cases provided for in section one thousand
six hundred and fifty-three of this code.
3. An agreement made upon consideration of marriage, other than
a mutual promise to marry.
4. An agreement for the sale of goods, chattels, or things in action,
at a price not less than fifty dollars, unless the buyer accept or
receive part of such goods and chattels, or the evidences, or some
of them, of such things in action, or pay at the time some part of the
purchase money; but when a sale is made by auction, an entry by the
auctioneer in his sale book, at the time of the sale, of the kind of
property sold, the terms of sale, the price, and the names of the
purchaser and person on whose account the sale was made, is a sufficient
memorandum.
5. An agreement for the leasing for a longer period than one
year, or for the sale of real property, or of an interest therein; and
such agreement, if made by an agent of the party sought to be
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charged is valid unless the authority of the agent be in writing, sub
scribed by the party sought to be charged.
§ 921. Writing excludes oral.] The execution of a contract in
writing, whether the law requires it to be written or not, surpersedes
all the oral negotiations or stipulations concerning its matter, which
preceded or accompanied the execution of the instrument.
§ 922. Effect on delivery.] A contract in writing takes effect
upon its delivery to the party in whose favor it is made, or to his
agent.
§ 923. Apply to all contracts.] The provisions of the chapter on
transfers in general, concerning the delivery of grants, absolute and
conditional, apply to all written contracts.
§ 924. How seal affixed.] A corporate or official seal may be
affixed to an instrument by a mere impression upon the paper or other
material on which such instrument is written.
§ 925. Sealed and unsealed alike.] All distinctions between
sealed and unsealed instruments are abolished.

TITLE III.
interpretation of contracts.
§ 926. Same rules for public or private.] All contracts, whether
public or private, are to be interpreted by the same rules, except as
otherwise provided by this code.
§ 927. Effect to be given.] A contract must be so interpreted as
to give effect to the mutual intention of the parties, as it existed at
the time of contracting, so far as the same is ascertainable and lawful.
§ 928. Intention ascertained.] For the purpose of ascertaining
the intention of the parties to a contract, if otherwise doubtful, the
rules given in this chapter are to be applied.
§ 929.
Language governs.] The language of a contract is to
govern its interpretation, if the language is clear and explicit, and
does not involve an absurdity.
§ 930. From writing if possible.] When a contract is reduced to
writing, the intention of the parties is to be ascertained from the
writing alone, if possible, subject, however, to the other provisions

of this title.
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§ 931. Error only disregarded.] When through fraud, mistake,
or accident, a written contract fails to express the real intention of the
parties, such intention is to be regarded, and the erroneous parts of'
the writing disregarded.
§932. Effect to every part.] The whole of a contract is to be
taken together, so as to give effect to every part, if reasonably practi
cable, each clause helping to interpret the others.
§ 933. Several contracts, together.] Several contracts relating
to the same matters, between the same parties, and made as parts of
substantially one transaction, are to be taken together.
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§ 934. Interpretation favors validity.] A contract must receive
such an interpretation as will make it lawful, operative, definite,
reasonable, and capable of being carried into effect, if it can be done
without violating trie intention of the parties.
§ 935. Words in usual sense, unless.] /The words of a contract
are to be understood in their ordinary and popular sense, rather than
according to their strict legal meaning, unless used by the parties in
a technical sense, or unless a special meaning is given to them by
usage, in which case the latter must be followed.^
§ 936. Technical words.] /Technical words are to be interpreted
as usually understood by persons in the profession or business to which
they relate, unless clearly used in a different sense.)
§ 937. Law of place.] A contract is to be interpreted according to
the law and usage of the place where it is to be performed, or, if it does
not indicate a place of performance, according to the law and usage
of the place where it is made.
§ 938. Circumstances explain.] A contract may be explained by
reference to the circumstances under which it was made, and the
matter to which it relates.
§ 939. Restricted to intention.]
However broad may be the
terms of a contract, it extends only to those things concerning which
it appears that the parties intended to contract.
§ 940. Sense of belief given.] If the terms of a promise are in
any respect ambiguous or uncertain, it must be interpreted in the
sense in which the promiser believed, at the time of making it, that
the promisee understood it.
§ 941. Part subordinate to whole.] Particular clauses of a con
tract are subordinate to its general intent.
§ 942. Written and original parts control.] Where a contract is
partly written and partly printed, or where part of it is written or
printed under the special directions of the parties, and with a special
view to their intention, and the remainder is copied from a form
originally prepared without special reference to the particular parties
and particular contract in question, the written parts control the
printed parts, and the parts which are purely original, control those
which are copied from a form. And if the two are absolutely repug
nant, the latter must be so far disregarded.
§ 943. Repugnance—how reconciled.] Repugnancy in a contract
must be reconciled, if possible, by such an interpretation as will give
some effect to the repugnant clause, subordinate to the general intent
and purposes of the whole contract.
k § 944. Inconsistent words rejected.] Words in a contract which
are wholly inconsistent with its nature, or with the main intention of
the parties, are to be rejected.
§ 945. Against party causing uncertainty.] In cases of uncer
tainty not removed by the preceding rules, the language of a contract
should be interpreted most strongly against the party who caused the
uncertainty to exist. The promiser is presumed to be such party,
except in a contract between a public officer, or body, as such, and a
private party, in which it is presumed that all uncertainty was caused
by the private party.
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§ 946. Reasonable stipulations implied.] Stipulations which are
necessary to make a contract reasonable, or conformable to usage, are
implied in respect to matters concerning which the contract manifests
no contrary intention.
§947. Necessary incidents implied.1 All things that in. law, or
usage, are considered as incidental to a contract, or as necessary to
carry it into effect, are implied therefrom, unless some of them are
expressly mentioned therein, when all other things of the same class
are deemed to be excluded.
§ 948. No time, reasonable time.] if no time is specified for the
performance of an act required to be performed, a reasonable time is
allowed. If the act is in its nature capable of being done instantly,
as, for example, if it consists in the payment of money only, it must
be performed immediately upon the thing to be done being exactly
ascertained.
§ 949. When time is essence.] Time is never considered as of the
essence of a contract, unless by its terms expressly so provided.
§ 950. Promise joint and several.] Where all the parties who unite
in a promise receive some benefit from the consideration, whether past
or present, their promise is presumed to be joint and several.
§ 951. Singular number.] A promise, made in the singular number,
but executed by several persons, is presumed to be joint and several.
§ 952. Executed—defined.] An executed contract is one, the
object of which is fully performed. All others are executory.

TITLE IV.
unlawful contracts.
§ 953. What is unlawful.] That is not lawful which is:
1. Contrary to an express provision of law.
2. Contrary to the policy of express law, though not expressly pro
hibited; or,
3. Otherwise contrary to good morals.
§ 954. Certain contracts unlawful.] All contracts which have
for their object, directly or indirectly, to exempt any one from respon
sibility for his own fraud, or willful injury to the person or property of
another, or violation of law, whether willful or negligent, are against
the policy of the law.
§ 955. Penalties void.] Penalties imposed by contract for any
non-performance thereof, are void. But this section does not render
void such bonds or obligations, penal in form, as have heretofore been
commonly used; it merely rejects and avoids the penal clauses.
§ 956. Fixing damages void.] Every contract, by which the amount
of damages to be paid, or other compensation to be made, for a breach
of an ohligation, is determined in anticipation thereof, is to that
extent void, except as expressly provided by the next section.
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§ 957. Exception.] The parties to a contract may. agree therein
upon an amount which shall be presumed to be the amount of damage
sustained by a breach thereof, when, from the nature of the case, it
would be impracticable or extremely difficult to fix the actual damage.
§ 958, Restraints on legal proceedings.] Every stipulation or con
dition in a contract, by which any party thereto is restricted from
enforcing his rights under the contract, by the usual legal proceedings
in the ordinary tribunals, or which lrhiits the time within which he
may thus enforce his rights, is void.
§ 959. Same of employment.] Every contract by which any one is
restrained from exercising a lawful profession, trade, or business of
any kind, otherwise than as provided by the next two sections, is to
that extent void.
§ 960. Exception of good will.] One who sells the good will of a
business may agree with the buyer to refrain from carrying on a simi
lar business within a specified county, city, or a part thereof, so long
as the buyer, or any person deriving title to the good will from him,
carries on a like business therein.
§ 961. Partners—same.] Partners may, upon or in anticipation of
a dissolution of the partnership, agree that none of them will carry
on a similar business within the same city or town where the partner
ship business has been transacted, or within a specified part thereof.
§ 962. Restraint of marriage.] Every contract in restraint of the
marriage of any person, other than a minor, is void.

TITLE V.
EXTINCTION OF CONTRACTS.

Chapter I.
II.
III.

Contracts, how Extinguished.
Rescission.
Alteration and Cancellation.

CHAPTER I.
CONTRACTS—HOW extinguished.

§ 963. Manner.] A contract may be extinguished in like manner
with any other obligation, and also in the manner prescribed by this
title.
CHAPTER II.
RESCISSION.

§ 964. Rescission extinguishes.] A contract is extinguished by
its rescission.
§ 965. Cases when party may rescind.] A party to a contract may
rescind the same in the following cases only:
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1. If the consent of the party rescinding, or of any
contracting with him, was given by mistake, or obta:
duress, menace, fraud, or undue influence, exercised by
«■
connivance of the party as to whom he rescinds, or of any <
the contract jointly interested with such party.
2. If through the fault of the party as to whom he rescinds, the
consideration for his obligation fails, in whole or in part.
3. If such consideration becomes entirely void from any cause.
4. If such consideration, before it is rendered to him, fails in a
material respect, from any cause; or,
5. By consent of all the other parties.
§ 966. Rescission allowed in essential mistake.] A stipulation
that errors of description shall not avoid a contract, or shall be the
subject of compensation, or both, does- not take away the right of
rescission for fraud, nor for mistake, where such mistake is in a mat
ter essential to the inducement of the contract, and is not capable
of exact and entire compensation.
§ 967. Rescission, how and when.] Rescission, when not effected
by consent, can be accomplished only by the use, on the part of the
party rescinding, of reasonable diligence to comply with the following
rules:
1. He must rescind promptly, upon discovering the facts which
entitle him to rescind, if he is free from duress, menace, undue influ
ence, or disability, and is aware of his right to rescind; and,
2. He must restore to the other party every thing of value which he
has received from him under the contract; or must offer to restore the
same, upon condition that such party shall do likewise, unless the
latter is unable, or positively refuses to do so.

CHAPTER III.
alteration and cancellation.
§ 968. Writing extinguishes oral.] CA contract not in writing '
may be altered in any respect by consent of the parties, in writing, .
without a new consideration, and is extinguished thereby to the extent /
of the new alteration. \
§ 969. How writing altered.] A contract in writing may be
altered by a contract in writing, or by an executed oral agreement,
and not otherwise.
§ 970. Destruction by consent. | The destruction or cancellation
of a written contract, or of the signature of the parties liable thereon,
with intent to extinguish the obligation thereof, extinguishes it as to
all the parties consenting to the act.
§ 971. By alteration effect.] The intentional destruction, can
cellation or material alteration of a written contract, by a party
entitled to any benefit under it. or with his consent, extinguishes all
the executory obligations of the contract in his favor, against parties
who do not consent to the act.
§ 972. Of duplicate—not affect.] Where a contract is executed
in duplicate, an alteration or destruction of one copy, while the other
exists, is not within the provisions of the last section.
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PART III.

Obligations Imposed by Law.
§ 973. Abstinence from injury.] Every person is bound, without
contract, to abstain from injuring the person or property of another,
or infringing upon any of his rights.
§ 974. Damages for deceit.] One who willfully deceives another,
with intent to induce him to alter his position to his injury or risk, is
liable for any damage which he thereby suffers.
§ 975. Deceits classed.] A deceit, within the meaning of the last
section, is either:
1. The suggestion as a fact, of that which is not true, by one who
does not believe it to be true.
2. The assertion, as a fact, of that which is not true, by one who has
no reasonable ground for believing it to be true.
3. The suppression of a fact, by one who is bound to disclose it, or
who gives information of other facts which are likely to mislead for
want of communication of that fact; or,
4. A promise, made without any intention of performing it.
§ 976. Upon the public] One who practices a deceit with intent to
defraud the public, or a particular class of persons, is deemed to have
intended to defraud every individual in that class, who is actually
misled by the deceit.
§ 977. Restoration.] One who obtains a thing without the consent
of its owner, or by a consent afterwards rescinded, or by an unlawful
exaction which the owner could not at the time prudently refuse, must
restore it to the person from whom it was thus obtained, unless he has
acquired a title thereto superior to that of such other person, or unless
the transaction was corrupt and unlawful on both sides.
§ 978. Voluntary, when demand.] The restoration required by the
last section must be made without demand; except where a thing is
obtained by mutual mistake, in which case the 'party obtaining the
thing is not bound to return it until he has notice of the mistake.
§ 979. Willful acts —negligence.] Every one is responsible, not
only for the result of his willful acts, but also for an injury occasioned
to another by his want of ordinary care or skill in the management of
his property or person, except so far as the latter has, willfully or by
want of ordinary care, brought the injury upon himself. The extent of
liability in such cases is denned by the title on compensatory relief.
§ 980. Other obligations.] Other obligations are prescribed by the
first and second divisions of this code.
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PART IV.

Obligations Arising From Particular Transactions.
Title I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.
XIII.
XIV.
XV.
XVI.

Sale.
Exchange.
Deposit.
Loan.
Hiring.
Service.
Carriage.
Trust.
Agency.
Partnership.
Insurance.
Indemnity.
Guaranty.
Lien.
Negotiable Instruments.
General Provisions.

TITLE I
SALE

Chapter I.
II.
III.
IV.

General Provisions.
Rights and Obligations of the Seller.
Rights and Obligations of the Buyer.
Sale by Auction.

CHAPTEE I.
GENERAL PROVISIONS.

Article I. Sale.
II. Agreements for Sale.
III. Form of the Contract.

Sale.
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Article I.—Sale.
§ 981. Sale defined.] Sale is a contract by which, for a pecuniary
consideration, called a price, one transfers to another an interest in
property.
§ 982. Subject of sale.] The subject of sale must be property, the
title to which can be immediately transferred from the seller to the
buyer.
Article II. -Agreements for Sale.
§ 983. Classes of same.] An agreement for sale is either:
1. An agreement to sell.
2. An agreement to buy; or,
3. A* mutual agreement to sell and buy.
§ 984. To sell defined.] An agreement to sell is a contract by
which one engages, for a price, to transfer to another the title to a
certain thing.
§ 985. To buy.) An agreement to buy is a contract by which one
engages to accept from another and pay a price for the title to a
certain thing.
§ 986. To sell and buy.] An agreement to sell and buy is a
contract by which one engages to transfer the title to a certain thing
to another, who engages^ to accept the same from him, and to pay a
price therefor.
§ 987. What subject of contract.] Any property which, if in
existence, might be the subject of sale, may be the subject of an
agreement for a sale, whether in existence or not.
§ 988. Sale of realty.] An agreement to sell real property binds
the seller to execute a conveyance in form sufficient to pass the title
to the property.
§ 989. Usual covenants.] An agreement on the part of a seller of
real property to give the usual covenants, binds him to insert in the
grant, covenants of seizin/quiet enjoyment, further assurance, general
warranty, and against incumbrances.
§ 990. Substance thereof.] The covenants mentioned in the last
section must be in substance as follows:
The party of the first part covenants with the parly of the second part that the former is now
seized in fee simple of the property granted; that the latter shall enjoy the same without any
lawful disturbance ; that the same is free from all incumbrances ; that the party of the first part,
and all persons acquiring any interest in the same through or for him, will, on demand, execute
and deliver to the party of the second part, at the expense of the latter, any further assurance of
the same that may be reasonably required; and that the party of the. first part will warrant to
the party of the second part all the said property against every person lawfully claiming the
same.

Article III.—Form of the Contract.
S 991. Statute of frauds personal.] No sale of personal prop
erty, or agreement to buy or sell it for a price of fifty dollars or more,
is valid, unless:
1. The agreement or some note or a memorandum thereof be in
writing, and subscribed by the party to be charged, or by his agent; or,
2. The buyer accepts and receives part of the things sold, or when it
consits of a thing in action, part of the evidences thereof, or some of
them; or.
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3. The buyer, at the time of sale, pays a part of the price.
§ 992. Contract to manufacture.] An agreement to manufacture
a thing from materials -furnished by the manufacturer or by
another person, is not within the provisions of the last section.
§ 993. Contract for sale of real property.] No agreement for
the sale of real property, or of an interest therein, is valid unless the
same, or some no£e or memorandum thereof, be in writing, and sub
scribed by the party to be charged, or his agent thereunto authorized,
in writing, but this does not abridge the power of any court to compel
the specific performance of any agreement for the sale of real prop
erty in case of part performance thereof.
§ 994. Form of transfer.] The form of a transfer of real property
is described by the chapter on such transfers.

CHAPTER II.
RIGHTS AND OBLIGATIONS OF THE SELLER.

Article

I.
II.
III.

Rights and Duties Before Delivery.
Delivery.
Warranty.

Article I.— Rights and Duties Before Delivery.
§ 995. Seller acts as depositary.] After personal property has
been sold, and until the delivery is completed, the seller has the rights
and obligations of a depositary for hire, except that he must keep the
property, without charge, until the buyer has had a reasonable oppor
tunity to remove it.
§ 996. Seller may resell.] If a buyer of personal property does
not pay for it according to contract, and it remains in the possession of
the seller, after payment is due, the seller may rescind the sale, or may
enforce his lien for the price in the manner prescribed by the title on
liens.
Article II.—Delivery.
§ 997. Delivery on demand.] One who sells personal property,
whether it was in his possession at the time of sale or not, must put
it into a condition fit for delivery, and deliver it to the buyer within a
reasonable time after demand, unless he has a lien thereon.
§ 998. Delivery where.] Personal property sold is deliverable at
the place where it is at the time of the sale or agreement to sell, or, if it
is not then in existence, it is deliverable at the place where it is
produced.
§ 999. Expense of transportation.] One who sells personal prop
erty must bring it to his own door, or other convenient place, for its
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acceptance by the buyer, but further transportation is at the risk
and expense of the buyer.
§ 1000. Notice op option—waived.] When either party to a con
tract of sale has an option as to the time, place, or manner of delivery,
he must give the other party reasonable notice of his choice; and if
he does not give such notice within a reasonable time, his right of
option is waived.
§ 1001. Buyer's directions govern sending.] If a seller agrees to
send the thing sold to the buyer, he must follow the directions of the
latter as to the manner of sending, or it will be at his own risk during
its transportation. If he follows such directions, or if, in the absence
of special directions, he uses ordinai*y care in forwarding the thing, it
is at the risk of the buyer.
§ 1002. Reasonable hours.] The delivery of a thing sold can be
offered, or demanded, only within reasonable hours of the day.

Article III.—Warranty.
§ 1003. Definition.] A warranty is an engagement by which a
seller assures to a buyer the existence of some fact affecting the trans
action, whether past, present, or future.
§ 1004. Not implied by mere sale.] Except as prescribed by this
article, a mere contract of sale, or agreement to sell, does not imply a
warranty.
§ 1005. Warranty of title to personalty.] One who sells, or agrees
to sell personal property, as his own, thereby warrants that he has a
good and unincumbered title thereto.
§ 1006. Of quality by sample.] One who sells, or agrees to sell,
goods by sample, thereby warrants the bulk to be equal to the sample.
§ 1007. Seller knows buyer relies, &c] One who sells, or agrees
to sell, personal property, knowing that the buyer relies upon his
advice or judgment, thereby warrants to the buyer that neither the
seller, nor any agent employed by him in the transaction, knows the
existence of any fact concerning the thing sold which would, to his
knowledge, destroy the buyer's inducement to buy.
§ 1008. Merchandise not in existence.] One who agrees to sell
merchandise not then in existence, thereby warrants that it shall be
sound and merchantable at the place of production contemplated by
the parties and as nearly so, at the place of delivery, as can be secured
by reasonable care.
§ 1009. Against latent defects.] One who sells, or agrees to sell,
an article of his own manufacture, thereby warrants it to oe free from
any latent defect, not disclosed to the buyer, arising from the process
of manufacture, and also that neither he nor his agent in such manu
facture has knowingly used improper materials therein.
§ 1010. Fit for purpose.] One who manufactures an article under
an order for a particular purpose, warrants by the sale that it is reas
onably fit for that purpose.
§ 1011. Inaccessible merchandise.] One who sells, or agrees to
sell, merchandise inaccessible to the examination of the buyer, thereby
warrants that it is sound and merchantable.
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§ 1012. Trade mark genuine.] One who sells or agrees to sell any
article to which there is affixed or attached a trade mark, thereby
warrants that mark to be genuine, and lawfully used.
§ 1013. Marks of quality.] One who sells or agrees to sell any
article to which there is affixed or attached a statement or- mark to
express the quantity or quality thereof, or the place where it was in
whole or in part produced, manufactured, or prepared, thereby
warrants the truth thereof.
§ 1014. Validity of instrument.] One who sells or agrees to sell an
instrument purporting to bind any one to the performance of an act,
thereby warrants the instrument to be what it purports to be, and to
be binding according to its purport upon all the parties thereto; and
also warrants that he has no knowledge of any facts which tend to
prove it worthless, such as the insolvency of any of the parties thereto,
where that is material, the extinction of its obligations, or its invalidity
for any cause.
§ 1015. Food sound and wholesome.] One who makes a business of
selling provisions for domestic use, warrants, by a sale thereof, to one
who buys for actual consumption, and not for the purpose of sale, that
they are sound and wholesome.
§ 1016. Sale of good will.] One who sells the good will of a
business, thereby warrants that he will not endeavor to draw off any
of the customers.
§ 1017. Upon judicial sale.) Upon a judicial sale, the only
warranty implied is that the seller does not know that the sale will
not pass a good title to the property.
§ 1018. General warranty—effect.] A general warranty does not
extend to defects inconsistent thei*ewith, of which the buyer was then
aware, or which were then easily discernible by him, without the
exercise of peculiar skill; but it extends to all other defects.

CHAPTER

III.

RIGHTS AND OBLIGATIONS OF THE BUYER.

§ 1019. Buyer to pay and take away.| A buyer must pay the
price of the thing sold on its delivery, and must take it away within a
reasonable time after the seller offers to deliver it.
§ 1020. Right to inspect.] On an agreement for sale, with
warranty, the buyer has a right to inspect the thing sold, at a reason
able time, before accepting it; and may rescind the contract if the
seller refuses to permit him to do so.
§ 10*21. Buyer may rescind for breach, ao.] The breach of a
warranty entitles the buyer to rescind an agreement for sale, but not
an executed sale, unless the warranty was intended by the parties to
operate as a condition.
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CHAPTER IV.
■
SALE BY AUCTION.

§ 1022.- Definition.] A sale by auction is a sale by public outcry to
the highest bidder on the spot.
$ 1023. When sale complete.] A sale by auction is complete when
the auctioneer publicly announces, by the fall of his hammer, or in
any other customary manner, that the thing is sold.
§ 1024. Withdrawal op bid.] Until the announcement mentioned
in the last section has been made, any bidder may withdraw his bid. it'
he does so in a manner reasonably sufficient to bring it to the notice
of the auctioneer.
§ 1025. Within conditions.]
When a sale by auction is made
upon written or printed conditions, such conditions cannot be modi
fied by any oral declaration of the auctioneer, except so far as they
are for his own benefit.
§ 1026. Absolute right of bidder.] If, at a sale by auction, the
auctioneer having authority to do so, publicly announces that the
sale will be without reserve, or makes any announcement equivalent
thereto, the highest bidder in good faith has an absolute right to the
completion of the sale to him; and upon such a sale, bids by the seller
or agent for him are void.
§ 1027. By bidding —fraud.] The employment by a seller at a sale
at auction, without the knowledge of the buyer, of any person to bid
at the sale, without an intention on the part of such bidder to buy,
and on the part of the seller to enforce his bid, is a fraud upon the
buyer, which entitles him to rescind his purchase.
§ 1028. Auctioneer's memorandum.] When property is sold by auc
tion, an entry made by the auctioneer in his sale book, at the time of
the sale, specifying the name of the person for whom he sells, the
thing sold, the price, the terms of sale, and the name of the buyer,
binds both parties in the same manner as if made by themselves.

TITLE II.
EXCHANGE.

§ 1029. Definition.] Exchange is a contract by which the parties
mutually give, or agree to give, one thing for another, neither thing,
or both things, being money only.
§ 1030. Validity of contract.] The provisions of section nine
hundred and ninety-one apply to all exchanges in which the value of
the thing to be given by either party is fifty dollars or more.
§ 1031. Each partt a seller.] The provisions of the title on sale
apply to exchanges. Each party has the rights and obligations of a
seller as to the thing which he gives, and of a buyer as to that which
he takes.
§ 1032. Warranty that money genuine.] On an exchange of money,
each party thereby warrants the genuineness of the money given
by him.
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TITLE III.
DEPOSIT.

Chapter I.
II.
III.

Deposit in General.
Deposit for Keeping.
Deposit for Exchange.

CHAPTER I.
DEPOSIT in general.

Article I.
II.

Nature and Creation of Deposit.
Obligations of the Depositary.

Article I.—Nature and Creation op Deposit.
•

§1033. Two classes.] A deposit may be voluntary or involuntary;
and for safe keeping or for exchange.
§ 1034. Voluntary.] A voluntary deposit is made by one giving to
another, with his consent, the possession of personal property to keep
for the benefit of the former, or of a third party. The person giving
is called the depositor, and the person receiving the depositary.
§ 1035. Involuntary- -kinds.] An involuntary deposit is made:
1. By the accidental leaving or placing of personal property in the
possession of any person, without negligence on the part of its
owner; or,
2. In cases of fire, shipwreck, inundation, insurrection, riot, or like
extraordinary emergencies, by the owner of personal property com
mitting it, out of necessity, to the care of any person.
§ 1036. Must take charge.] The person with whom a thing is
deposited, in the manner described in the last section, is bound to take
charge of it, if able to do so.
§ 1037. For keeping—specific] A deposit for keeping is one in
which the depositary is bound to return the identical thing deposited.
§ 1038. For exchange—kind.] A deposit for exchange is one in
which the depositary is only bound to return a thing corresponding in
kind to that which is deposited.
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Article II.—Obligations of the Depositary.
§ 1039. Delivery on demand.] A depositary must deliver the
thing to the person for whose benefit it was deposited, on demand,
whether the deposit was made for a specified time or not. unless he
has a lien upon the thing deposited, or has been forbidden or
prevented from doing so by the real owner thereof, or by the act of
the law, and has given the notice required by section 1042.
§ 1040. Demand necessary.] A depositary is not bound to deliver
a thing deposited without demand, even where the deposit is made for
a specified time.
§ 1041. Place of delivery.] A depositary must deliver the thing
deposited at his residence or place of business, as may be most con
venient for him.
§ 1042. Notice to owner of adverse claim.] A depositary must
give prompt notice to the person for whose benefit the deposit was
made, of any proceedings taken adversely to his interest in the thing
deposited, which may tend to excuse the depositary from delivering
the thing to him.
§ 1043. Same of wrongful detention.] A depositary, who believes
that a thing deposited with him is wrongfully detained from its true
owner, may give him notice of the deposit; and if within a reasonable
time afterwards he does not claim it. and sufficiently establish his right
thereto, and indemnify the depositary against the claim of the deposi
tor, the depositary is exonerated from liability to the person to whom
he gave the notice, upon returning the thing to the depositor, or assum
ing, in good faith, a new obligation changing his position in respect to
the thing, to his prejudice.
§ 1044. Delivery to disagreeing owners.] If a thing deposited is
owned jointly or in common by persons who cannot agree upon the
manner of its delivery, the depositary may deliver to each his proper
share thereof, if it can be done without injury to the thing.

CHAPTER II.
DEPOSIT FOR KEEPING.

Article I. General Provisions.
II. Gratuitous Deposit.
III. Storage.
IV. Inn Keepers.
V. Finding.

Article I. —General Provisions.
§ 1045. Indemnity.] A depositor must indemnify the depositary:
1. For all damage caused to him by the defects or vices of the thing
deposited; and,
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2. For all expenses necessarily incurred by him about the thing,
other than such as are involved in the nature of the undertaking.
§ 1046. Care of animals.] A depositary of living animals must
provide them with suitable food and shelter, and treat them kindly.
§ 1047. Use of deposit forbidden.] A depositary may not use the
thing deposited, or permit it to be used, for any purpose, without the
consent of the depositor. He may not, if it is purposely fastened by
the depositor, open it without the consent of the latter, except in case
of necessity.
§ 1048. Damages for wrongful use.] A depositary is liable for any
damage happening to the thing deposited during his wrongful use
thereof, unless such damage must inevitably have happened though
the property had not been thus used.
§ 1049. Sale of perishing thing.] If a thing deposited is in actual
danger of perishing, before instructions can be obtained from the
depositor, the depositary may sell it for the best price obtainable, and
retain the proceeds as a deposit, giving immediate notice of his pro
ceedings to the depositor.
§ 1050. Presumed negligence for injury, &c] If a thing is lost or
injured during its deposit, and the depositary refuses to inform the
depositor of the circumstances under which the loss or injury occurred,
so far as he has information concerning them, or willfully misrepre
sents the circumstances to him, the depositary is presumed to have
willfully, or by gross negligence, permitted the loss or injury to occur.
§ 1051. Services by depositary.] So far as any service is rendered
by a depositary, or required from him, his duties and liabilities are
prescribed by the title on employment and service.
§ 1052. Measure of damages.] The liability of a depositary for
negligence, cannot exceed the amount which he is informed by the
depositor, or has reason to suppose, the thing deposited to be worth.
Article II.—Gratuitous Deposit.
§ 1053. Definition.] Gratuitous deposit is a deposit for which the
depositary receives no consideration beyond the mere possession of the
thing deposited.
§ 1054. Involuntary.] An involuntary deposit is gratuitous, the
depositary being entitled to no reward.
| 1055. Slight care at least.] A gratuitous depositary must use
at least slight care for the preservation of the thing deposited.
§ 1056. When duties cease.] The duties of a gratuitous depositary
cease:
1. Upon his restoring the thing deposited to its owner; or,
2. Upon his giving reasonable notice to the owner to remove it, and
the owner failing to do so within a reasonable time. But an involun
tary depositary, under subdivision two, of section 1035, cannot give
such notice until the emergency that gave rise to the deposit is past.
Article III.—Storage.
§ 1057. Depositary for hire.] A deposit not gratuitous is called
storage. The depositary in such case is called a depositary for hire.
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% 1058. Ordinary care.] A depositary for hire must use at least
ordinary care for the preservation of the thing deposited.
§ 1059. Rate of compensation.] In the absence of a different agree
ment or usage, a depositary for hire is entitled to one week's hire for
the sustenance and shelter of living animals during any fraction of a
week, and to naif a month's hire for the storage of any other property
during any fraction of a half month.
§ 1060. Termination of deposit.] In the absence of an agreement
as to the length of time during which a deposit is to continue, it may
be terminated by the depositor at any time, and by the depositary
upon reasonable notice.
§ 1061. Same—full time paid.] Notwithstanding an agreement
respecting the length of time during which a deposit is to continue, it
may be terminated by the depositor on paying all that would become
due to the depositary in case of the deposit so continuing.
Article IV.—Innkeepers.
§ 1062. Liability of keeper of inn or boarding house.] An
innkeeper or keeper of a boarding house, is liable for all losses of, or
injuries to, personal property placed by his guests or boarders under
his care, unless occasioned by an irresistible superhuman cause, by a
public enemy, by the negligence of the owner, or by the act of some
one whom he brought into the inn or boarding house, and upon such
property the innkeeper or keeper of a boarding house has a lien and
a right of detention for the payment of such amount as may be due
him for lodging, fare, boarding, or other necessaries, by such guest or
boarder; and the said lien may be enforced by a sale of the property in
the mannerprescribed in this code for the sale of pledged property.
§ 1063. How exempted from.] If any innkeeper or boarding house
keeper keeps a fire-proof safe, and gives notice to a guest or boarder,
either personally or by putting up a printed notice in a prominent
place in the room occupied by the guest or boarder, that he keeps such
a safe, and will not be liable for money, jewelry, documents, or other
articles of unusual value and small compass, unless placed therein, he
is not liable except so far as his own acts contribute thereto, for any
loss of, or injury to, such article, if not deposited with him, and not
required by the guest or boarder for present use.
Article V.— Finding.
§ 1064. Finder a depositary.] One who finds a thing lost, is not
bound to take charge of it; but if he does so, he is thencefoi*ward a
depositary for the owner, with the rights and obligations of a depos
itary for hire.
§ 1065. Must notify owner.] If the finder of a thing knows or
suspects who is the owner, he must, with reasonable diligence, give
him notice of the finding; and if he fails to do so, he is liable in
damages to the owner, and has no claim to any reward offered by him
for the recovery of the thing, or to any compensation for his trouble or
expenses.
§ 1066. Claimant must prove.] The finder of a thing may, in good
faith, before giving it up, require reasonable proof of ownership from
any person claiming it.
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§ 1067. Reward for services.] The finder of a thing is entitled to
compensation for all expenses necessarily incurred by him in its
preservation, and for any other service necessarily performed by him
about it, and to a reasonable reward for keeping it.
§ 1068. Exoneration by storage.] The finder of a thing may
exonerate himself from liability at any time, by placing it on storage
with any responsible person of good character, at a reasonable ex
pense.
§ 1069. May sell—when.] The finder of a thing may sell it, if it is
a thing which is commonly the subject of sale, when the owner can
not with reasonable diligence be found; or, being found, refuses upon
demand to pay the lawful charges of the finder, in the following cases:
1. When the thing is in danger of perishing, or of losing the greater
part of its value; or,
2. When the lawful charges of the finder amount to two-thirds of
its value.
§ 1070. Manner of sale.] A sale under the provisions of the last
section must be made in the same manner as the sale of a thing
pledged.
§ 1071. Surrender of thing to finder.] The owner of a thing
found may exonerate himself from the claims of the finder by sur
rendering it to him in satisfaction thereof.
§ 1072. Intentionally abandoned.] The provisions of this article
have no application to things which have been intentionally abandoned
by their owners.

CHAPTER III.
DEPOSIT FOR EXCHANGE.

§ 1073. Transfers title.] A deposit for exchange transfers to the
depositary the title to the thing deposited, and creates between him
and the depositor the relation of debtor and creditor merely.
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TITLE IV.
LOAN.

Chapter I.
II.
III.

Loan for Use.
Loan for Exchange.
Loan for Money.

CHAPTER I.
LOAN FOR USE.

§ 1074. Definition.] A loan for use is a contract by which one
gives to another the temporary possession and use of personal prop
erty, and the latter agrees to return the same thing to him at a future
time, without reward for its use.
§ 1075. Title and increase to lender.] A loan for use does not
transfer the title to the thing; and all its increase during the period of
the loan belongs to the lender.
§ 1076. Care by borrower.] A borrower for use must use great
care for the preservation in safety in good condition of the thing lent.
§ 1077. Of living animal.] One who borrows a living animal for
use must treat it with great kindness, and provide everything neces
sary and suitable for it.
§ 1078. Degree of skill.] A borrower for use is bound to have
and to exercise such skill in the care of the thing lent, as he causes
the lender to believe him to possess.
§ 1079. Repair of injuries.] A borrower for use must repair all
deteriorations or injuries to the thing lent, which are occasioned by
his negligence, however slight.
§ 1080. Uses limited.] The borrower of a thing for use may use it
for such purposes only as the lender might reasonably anticipate at
the time of lending.
§ 1081. Re-lending forbidden.] The borrower of a thing for use
must not part with it to a third person without the consent of the
lender.
§ 1082. Expenses during loan.] The borrower of a thing for use
must bear all its expenses during the loan, except such as are neces
sarily incurred by him to preserve it from unexpected and unusual
injury. For such expense he is entitled to compensation from the
lender, who may, however, exonerate himself by surrendering the
thing to the borrower.
§ 1083. Lender liable for defects.] The lender of a thing for
use must indemnify the borrower for damages caused by defects or
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vices in it, which he knew at the time of lending and concealed from
the boiTower.
§ 1084. Lender may require return.] The lender of a thing for
use may at any time require its return, even though he lent it For a
specified time or purpose. But if, on the faith of such an agreement,
the borrower has made such arrangements that a return of the thing
before the period agreed upon would cause him los-j, exceeding the
benefit derived by him from the loan, the lender must indemnify him
for such loss, if he compels such return, the ' borrower not having in
any manner violated his duty.
% 1085. Returnable without demand.] If a thing is lent for use
for a specified time or purpose, it must be returned to the lender
without demand, as soon as the time has expired, or the purpose has
been accomplished. In other cases it need not be returned until
demanded.
§ 1086. Place of return.] The borrower of a thing for use must
return it to the lender, at the place contemplated by the parties at the
time of lending; or if no particular place was so contemplated by them,
then at the place where it was at that time.

CHAPTER II.
LOAN for exchange.

§ 1087. Definition.] A loan for exchange is a contract by which
one delivers personal property to another, and the latter agrees to
return to the lender a similar thing at a future time, without reward for
its use.
§ 1088. Same.] A loan, which the borrower is allowed by the lender
to treat as a loan for use, or for exchange, at his option, is subject to
all the provisions of this chapter.
§ 1089. Title in borrower— riouts.] By a loan for exchange the
title to the thing lent is transferred to the borrower, and he must bear
all its expenses, and is entitled to all its increase.
§ 1090. Lender cannot modify contract.] A lender for exchange
cannot require the borrower to fulfill his obligations at a time, or in a
manner, different from that which. was originally agreed upon.
§ 1091. Sections applicable.] Sections 1083, 1085, and 1086, apply
to a loan for exchange.

CHAPTER III.
loan of money.
§ 1092. Definition for mere use.] A loan of money is a contract
by which one delivers a sum of money to another, and the latter
agrees to return at a future time a sum equivalent to that which he
borrowed. A loan for mere use is governed by the chapter on loan
for use.
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§ 1093. Repayment in current funds.] A borrower of money must
pay the amount due in such money as is current at the time when the
loan becomes due, whether such money is worth more or less than
the actual money lent.
§ 1094. Loan presumes interest.] Whenever a loan of money is
made, it is presumed to be made upon interest, unless it is other
wise expressly stipulated at the time in writing.
§ 1095. Interest defined.] Interest is the compensation allowed
for the use, or forbearance, or detention of money or its equivalent.
§ 1096. Annual rate.] When a rate of interest is prescribed by a
law or contract, without specifying the period of time by which such
rate is to be calculated, it is to be deemed an annual rate.
§ 1097. Legal interest seven per cent.] Under an obligation to
pay interest, no rate being specified, interest is payable at the rate of
seven per centum per annum, and in the like proportion for a longer
or shorter time; but in the computation of interest for less than a
year, three hundred and sixty days are deemed to constitute a year.
§ 1098. Highest rate, twelve.] 1. The highest rate of interest which
it shall be lawful for any person to take, receive, retain, or contract for
in this territory, shall be twelve per cent, per annum, and at the same
rate for a shorter time.
2. Unless, within the above limitation, there is an express contract
in writing fixing a different rate, interest is payable on all moneys at
the rate of seven per cent, per annum, after they become due on any
instrument of writing, except a judgment, and on moneys lent, or due
on any settlement of accounts, from the day on which the balance is
ascertained, and on moneys received to the use of another and detained
from him.
§ 1099. Discount — limitation.] The interest which would become
due at the end of the term for which a loan is made, not exceeding
one year's interest in all, may be deducted from the loan in advance if
the parties thus agree.
§ 1100. Usury forfeits interest only.] A person taking, receiving,
retaining, or contracting for any higher rate of interest than the
rate of twelve per cent, per annum, shall forfeit all the interest so
taken, received, retained, or contracted for; it being the intent and
meaning of this section not to provide a forfeiture of any portion of
the principal. When a greater rate of interest has been paid than
twelve per cent, per annum, the person paying it, or his personal
representative, may recover the excess from the person taking it, or
his personal representative, in an action in the proper court.
§1101. Judgments -seven per cent.] Interest is payable on judg
ments recovered in the courts of this territory, at the rate of seven
per cent, per annum, and no greater rate, but such interest must not
be compounded in any manner or form.
§ 1102. Same rate after breach.] Any legal rate of interest
stipulated by a contract, remains chargeable after a breach thereof,
as before, until the contract is superseded by a verdict or other new
obligation.
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TITLE V.
HIRING.

Chapter

I.
II.
III.

Hiring in General.
Hiring of Real Property.
Hiring of Personal Property.

CHAPTER 1.
HIRING IN GENERAL.

§ 1103. Definition.] Hiring is a contract by which one gives to
another the temporary possession and use of property, other than
money, for reward, and the latter agrees to return the same to the
former at a future time.
§ 1104. Increase to hirer.] The products of a thing hired, during
the hiring, belong to the hirer.
§ 1105. Quiet possession. | An agreement to let upon hire, binds
the letter to secure to the hirer the quiet possession of the thing hired
during the term of the hiring, against all persons lawfully claiming
the same.
§ 1106. Ordinary care.] The hirer of a thing must use ordinary
care for its preservation in safety and in good condition.
§ 1107. Repairs by hirer.] The hirer of a thing must repair all
deteriorations or injuries thereto occasioned by his ordinary negligence.
§ 1108. Use for purpose let.] When a thing is let for a particular
purpose, the hirer must not use it for any other purpose; and if he
does, the letter may hold him responsible for its safety during such
use, in all events, or may treat the contract as thereby rescinded.
§■1109. Hiring terminated by letter.] The letter of a thing may
terminate the hiring, and reclaim the thing before the end of the term
agreed upon:
1. When the hirer uses, or permits a use of the thing hired, in a
manner contrary to the agreement of the parties; or,
2. When the hirer does not, within a reasonable time after request,
make such repairs as he is bound to make.
§ 1110. By hirer.] The hirer of a thing may terminate the hiring
before the end of the term agreed upon:
1. When the letter does not. within a reasonable time after request,
fulfill his obligations, if any, as to placing and securing the hirer in
the quiet possession of the thing hired, or putting it into a good con
dition, or repairing; or,
2. When the greater part of the thing hired, or that part which was,
and which the latter had, at the time of the hiring, reason to believe
was the material inducement to the hirer to enter into the contract,
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Kerishes from any other cause than the ordinary negligence of the
irer.
§1111. By other events.] The hiring of a thing terminates:
1. At the end of the term agreed upon.
2. By the mutual consent of the parties.
3. By the hirer acquiring a title to the thing hired, superior to that
of the letter: or,
4. By the destruction of the thing hired.
§ 1112. By death of party, or.] If the hiring of a thing is
terminable at the pleasure of one of the parties, it is terminated by
notice to the other of his death or incapacity to contract. In other
cases it is not terminated thereby.
1113. Proportionate part.] When the hiring of a thing is
terminated before the time originally agreed upon, the hirer must pay
the due proportion of the hire for such use as he has actually made of
the thing, unless such use is merely nominal, and of no benefit
to him.

CHAPTER II.
HIRING OF REAL PROPERTY.

§ 1114. Dwelling made fit by lessor.] The lessor of a building
intended for the occupation of human beings must, in the absence of
an agreement to the contrary, put it into a condition fit for such
occupation, and repair all subsequent dilapidations thereof, except
that the lessee must repair all deteriorations or injuries thereto
occasioned by his ordinary negligence.
§ 1115. When lessee may repair.) If, within a reasonable time
after notice to the lessor of dilapidations which he ought to repair, he
neglects to do so, the lessee may repair the same himself, and
deduct the expense of such repairs from the rent, or otherwise recover
it from the lessor; or the lessee may vacate the premises, in which
case he shall be discharged from further payment of rent, or perform
ance of other conditions.
§ 1116. Presumed for one year.] A hiring of real property, other
than lodgings, in places where there is no usage on the subject, is
presumed to be for one year from its commencement, unless otherwise
expressed in the hiring.
§1117. Rent term limits lodging.] A hiring of lodgings for an
unspecified term is presumed to have been made for such length of
time as the parties adopt for the estimation of the rent. Thus a hiring
at a weekly rate of rent is presumed to be for one week. In the
absence of any agreement respecting the length of time or the rent,
the hiring is presumed to be monthly.
§ 1118. Continued possession renews lease.] If a lessee of real
property remains in possession thereof, after the expiration of the
hiring, and the lessor accepts rent from him, the parties are presumed
to have renewed the hiring on the same terms and for the same time,
not exceeding one year.
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§1119. Presumed unless noticed.] A hiring of real property, for a_
term not specified by the parties, is deemed to be renewed, as stated in
the last section, at the end of the term implied by law, unless one of
the parties gives notice to the other of his intention to terminate the
same, at least as long before the expiration thereof as the term of the
hiring itself, not exceeding one month.
§ 1120. Rent -when payable.] When there is no contract or usage
to the contrary, the rent of agricultural and wild land is payable
yearly at the end of each year. Rents of lodgings are payable monthly •
at the end of each month. Other rents are payable quarterly at the
end of each quarter from the time the hiring takes effect. The rent
for a hiring shorter than the periods herein specified is payable at the
termination of the hiring.
§ 1121. Must inform landlord—to stranger.] Every tenant who
receives notice of any proceeding to recover the real property occupied
by him, or the possession thereof, must immediately inform his land
lord of the same, and also deliver to the landlord the notice, if in
writing, and is responsible to the landlord for all damages which he
may sustain by reason of any omission to inform him of the notice, or
to deliver it to him, if in writing.
2. The attornment of a tenant to a stranger is void, unless it is
made with the consent of the landlord, or in consequence of a
judgment of a court of competent jurisdiction.
§ 1122. Part of room includes all.] One who hires part of a room
for a dwelling is entitled to the whole of the room, notwithstanding
any agreement to the contrary; and if a landlord lets a room as a
dwelling for more than one family, the person to whom he first lets any
part of it is entitled to the possession of the whole room for the term
agreed upon, and every tenant in the building, under the same landlord,
is relieved from all obligation to pay rent to him while such double
letting of any room continues.

CHAPTER III.
HIRING OF PERSONAL PROPERTY.

§1123. Letter's obligations.] One who lets personal property must
deliver it to the hirer, secure his quiet enjoyment thereof against all
lawful claimants, put it into a condition fit for the purpose for which
he lets it, and repair all deteriorations thereof not occassioned by the
fault of the hirer, and not the natural result of its use.
§ 1124. Ordinary expenses.] A hirer of personal property must
bear all such expenses concerning it as might naturally be foreseen to
attend it during its use by him. All other expenses must be borne by
the letter.
S 1125. Extraordinary expenses]. If a letter fails, to fulfill his
obligations as prescribed by section 1 123, the hirer, after giving him
notice to do so, if such notice can conveniently be given, may expend
any reasonable amount necessary to make good the letter's default,
and may recover such amount from him.
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§ 1126. Return of thing hired.] At the expiration of the term
for which personal property is hired, the hirer must return it to the
letter at the place contemplated by the parties at the time of hiring,
or if no particular place was so contemplated by them, at the place
which it was at that time.
§ 1127. Charter-party.] The contract by which a ship is let is
termed a charter-party. By it the owner may either let the capacity
or burden of the ship, continuing the employment of the owner's
master, crew, and equipments, or may surrender the entire ship to the
charterer, who then provides them himself. The master or part owner
may be a charterer.

TITLE VI.
SERVICE.

Chapter I.
II.
III.

Service with Employment.
Particular Employment.
Service without Employment.

CHAPTER I.
SERVICE WITH EMPLOYMENT.

Article I.
II.
III.
IV.

Definition of Employment.
Obligations of the Employer.
Obligations of the Employe.
Termination of Employment.

Article I.

Definition of Employment.

§ 1 128. Definition. | The contract of employment is a contract by
which one. who is called the employer, engages another, who is called
the employe, to do something for the benefit of the employer, or of a
third person.
Article II. Obligations of the Employer.
§ 1 129. Indemnity to employe.] An employer must indemnify his
employe, except as prescribed in the next section, for all that he neces
sarily expends or loses in direct consequence of the discharge of his
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duties as such, or of his obedience to the directions of the employer,
even though unlawful, unless the employe, at the time of obeying such
directions, believed them to be unlawful.
§ 1130. Co-employes.] An employer is not bound to indemnify his
employe for losses suffered by the latter in consequence of the ordinary
risks of the business in which he is employed, nor in consequence of
the negligence of another person employed by the same employer in
the same general business, unless he has neglected to use ordinary care
in the selection of the culpable employe.
§ 1131. Employer's negligence.] An employer must in all cases
indemnify his employe for losses caused by the former's want of ordi
nary care.
•
Article III.—Obligations of the Employe.
§ 1132. Gratuitous employe.] One who, without consideration,
undertakes to do a service for another, is not bound to perform the
same, but if he actually enters upon its performance he must use at
least slight care and diligence therein.
§ 1133. Same.] One who, by his own special request, induces another
to intrust him with the performance of a service, must perform the
same fully. In other cases, one who undertakes a gratuitous service
may relinquish it at any time.
§ 1134. Same— power of attorney.] A gratuitous employe, who
accepts a written power of attorney, must act under it so long as it
remains in force, or until he gives notice to his employer that he will
not do so.
§ 1135. Duties of Employe for Reward.] One who, for a good
consideration, agrees to serve another, must perform the service, and
must use ordinary care and diligence therein, so long as he is thus
employed.
§ 1136. Same for his own benefit.] One who is employed at his
own request to do that which is more for his own advantage than for
that of nis employer, must use great care and diligence therein to
protect the interest of the latter.
§ 1137. Personal service contract limited.] A contract to render
personal service, other than a contract of apprenticeship, as provided
in the title on master and servant, cannot be enforced against the
employe beyond the term of two years from the commencement
of service under it, but if the employe voluntarily continues his
service under it beyond that time, the contract may be referred to as
affording a presumptive measure of the compensation.
§ 1138. Must obey employer.] An employe must substantially
comply with all the directions of his employer concerning the service
on which he is engaged, even though contrary to the provisions of this
title, except where such obedience is impossible, or unlawful, or would
impose new and unreasonable burdens upon the employe, or in case of
an emergency which, according to the best information which the
employe can with reasonable diligence obtain, the employer did not
contemplate, in which he cannot, with reasonable diligence, be con
sulted, and in which non-compliance is judged by the employe, in
good faith, and in the exercise of reasonable discretion, to be absolutely
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necessary for the protection of the employer's interests. In all such
cases, the employe must conform as nearly to the directions of his
employer as may be reasonably practicable, and most for the interest
of the latter.
§ 1139. Must conform to usage.] An employe must perform his
service in conformity to the usage of the place of performance, unless
otherwise directed by his employer, or unless it is impracticable, or
manifestly injurious to his employer to do so.
§1140. Reasonable skill, unless.] An employe is bound to exercise
a reasonable degree of skill, unless his employer has notice before
employing him, of his want of skill.
§ 1141. Such skill as he possesses.] An employe is always bound
to use such skill as he possesses, so far as the same is required, for the
service specified.
§1142. What belongs to employer.] Everything which an employe
acquires by virtue of his employment, except the compensation, if any,
which is due to him from his employer, belongs to the latter, whether
acquired lawfully or unlawfully, or during or after the expiration of
the term of his employment. .
§ 1143. Duty to account.] An employe must, on demand, render
to his employer just accounts of all his transactions in the course of
his service, as often as may be reasonable, and must, without demand,
give prompt notice to his employer of everything which he receives
for his account.
§ 1144. Not to deliver without demand.] An employe, who
receives anything on account of his employer, in any capacity other
than that of a mere servant, is not bound to deliver it to him until
demanded, and is not at liberty to send it to him from a distance with
out demand, in any mode involving greater risk than its retention by
the employe himself.
§ 1145. Preference to employer.] An employe, who has any busi
ness to transact on his own account, similar to that intrusted to him
by his employer, must always give the latter the preference. If intrusted
with similar affairs by different employers, he must give them prefer
ence according to their relative urgency, or, other things being equal,
according to the order in which they were committed to him.
§ 1146. Substitute directly responsible.] An employe, who is
expressly authorized to employ a substitute, is liable to his principal
only for want of ordinary care in his selection. The substitute is
directly responsible to the principal.
§ 1147. Responsibility for negligence.] An employe, who is
guilty of a culpable degree of negligence, is liable to his employer for
the damage thereby caused to the latter; and the employer is liable to
him, if the service is not gratuitous, for the value of such services
only as are properly rendered.
§ 1148. Surviving employe.] When service is to be rendered by
two or more persons jointly, and one of them dies, the survivor must
act alone, if the service to be rendered is such as he can rightly per
form without the aid of the deceased person, but not otherwise.
§1149. Confidential relations—trusts.] The obligations peculiar
to confidential employments are defined in the title on trusts.
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Article IV.—Termination of employment.
§1150. Death and incapacity of employer — other events.]
Every employment, in which the power of the employe is not
coupled with an interest in its subject, is terminated by notice to
him of:
1. The death of the employer; or,
2. His legal incapacity to contract.
Every employment is terminated:
1. By the expiration of its appointed term.
2. By the extinction of its subject.
3. By the death of the employe; or,
4. By his legal incapacity to act as such.
§ 1151. Continuance in certain cases.] An employe, unless the
term of his service has expired, or unless he has a right to discontinue
it at any time, without notice, must continue his service after notice
of the death or incapacity of his employer, so far as is necessary to
protect from serious injury the interests of the employer's successor
in interest, until a reasonable time after notice of the facts has been
communicated to such successor. The successor must compensate the
employe for such service, according to the terms of the contract of
employment.
§1152. Termination at will.] An employment having no specified
term may be terminated at the will of either party, on notice to the
other, except where otherwise provided by this title.
§ 1153. For fault by employe.] An employment, even for a
specified term, may be terminated at any time by the employer, in case
of any willful breach of duty by the employe, in the course of his
employment, or in case of his habitual neglect of his duty, or
continued incapacity to perform it.
§ 1154. Same by employer.] An employment, even for a specified
term, may be terminated by the employe at any time, in case of any
willful or permanent breach of the obligations of his employer to him
as an employe.
§ 1155. Compensation when dismissed.] An employe, dismissed by
his employer for good cause, is not entitled to any compensation for
services rendered since the last day upon which a payment became
due to him under the contract.
§ 1156. Service quit for cause.] An employe who quits the
service of his employer for good cause, is entitled to such proportion
of the compensation which would become due in case of full perform
ance, as the services which he has already rendei-ed bear to the services
which he was to render as full performance.
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CHAPTER II.
PARTICULAR EMPLOYMENTS.

Article

I. Master and Servant.
II. Agents.
III. Factors.
IV. Shipmasters.
V. Mates and Seamen.
VI. Ships' Managers.

Article I.—Master and Servant.
§ 1157. Servant defined.] A servant is one who is employed to
render personal service to his employer, otherwise than in the pur
suit of an independent calling, and who in such service remains
entirely under the control and direction of the latter, who is called his
master.
§ 1158. Presumed term—wages.] A servant is presumed to have
been hired for such length of time as the parties adopt for the estima
tion of wages. A hiring at a yearly rate is presumed to be for one
year; a hiring at a daily i-ate for one day; a hiring by piece work,
for no specified term.
§ 1159. Month presumed.] In the absence of an agreement or
custom as to the rate or value of wages, the term of service, or the
time of payment, a servant is presumed to be hired by the month, at
a monthly rate of reasonable wages, to be paid when the service is
performed.
§ 1160. Renewal presumed.] Where, after the expiration of an
agreement respecting the wages and the term of service, the parties
continue the relation of master and servant, they are presumed to
have renewed the agreement for the same wages and term of service.
§ 1161. Time of domestic service.] The entire time of a domestic
servant belongs to the master; and the time of other servants to such
an extent as is usual in the business in which they serve, not exceed
ing in any case ten hours in the day.
§ 1162. Servant must account.] A servant must deliver to his
master, as soon as with reasonable diligence he can find him, every
thing that he receives for his account, without demand; but he is not
bound, without orders from his master, to send anything to him
through another person.
§ 1163. Causes for discharge.] A master may discharge any ser
vant, other than an apprentice, whether engaged for a term or not:
1. If he is guilty of misconduct in the course of his service, or of
gross immorality, though unconnected with the same; or,
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2. If, being employed about the person of the master, or in a confi
dential position, the master discovers that he has been ' guilty of mis
conduct before or after the commencement of his service, of such a
nature that, if the master had known or contemplated it, he would
not have so employed him.
Article II.—Agents.
§ 1164. Authority.] An agent must not exceed the limits of his
actual authority, as defined by the title on agency.
§ 1165. Must inform principal.] An agent must use ordinary
diligence to keep his principal informed of his acts in the course of the
agency.
§ 1166. Collecting agent.] An agent employed to collect a negoti
able instrument must collect it promptly, and take all measures
necessary to charge the parties thereto, in case of its dishonor, and,
if it is a bill of exchange, must present it for acceptance with reason
able diligence.
§ 1167. Sub-agent's responsibility.] A mere agent of an agent is
not responsible as such to the principal of the latter.
Article III.—Factors.
§ 1168. Factor defined. The factor is an agent who, in the pursuit
of an independent calling, is employed by another to sell property
for him, and is vested by the latter with the possession or control of
the property, or authorized to receive paymentj therefor from the
purchaser.
§ 1169. Must obey principal.] A factor must obey the instructions
of his principal, to the same extent as any other employe, notwith
standing any advances he may have made to his principal upon the
property consigned to him, except that if the principal forbids him to
sell at the market price, he may nevertheless sell for his reimburse
ment, after giving to his principal reasonable notice of his intention
to do so, and of the time and place of sale, and proceeding in all
respects as a pledgee.
§ 1170. May give usual credit.] A factor may sell property con
signed to him on such credit as is usual, but, having once agreed with
the purchaser upon the terms of credit, may not extend it.
§ 1171. Liability under guaranty commission.] A factor who
charges his principal with a guaranty commission upon a sale thereby
assumes absolutely to pay the price when it falls due, as if it were a
debt of his own, and not as a mere guarantor for the purchaser; but
he does not thereby assume any additional responsibility for the safety
of his remittance of the proceeds.
§ 1172. Relieved only by . consent.] A factor who receives prop
erty for sale under a general agreement or usage to guaranty the sales,
or the remittance of the proceeds cannot relieve himself from responsi
bility therefor without the consent of his principal.
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Article IV.—Shipmasters.
§1173. Appointed at pleasure of owner.] The master of a ship is
appointed by the owner, and holds during his pleasure. The word
" ship," as used in this code, shall be construed to mean any boat,
vessel, or structure fitted for navigation.
§ 1174. Must be on board—when.] The master of a ship is bound
to be always on board when entering or leaving port. The word
''port," as used in this code, shall be construed to mean any place on
a navigable river or lake where a vessel lands to receive or put off
freight or passengers, or for any other purpose, and when a vessel has
made a landing it is said to be in port.
§ 1175. Pilotage.] Before leaving a port the master of a ship must
take a pilot on board, and the navigation of the vessel devolves on

him.
§ 1176. Power of master over seamen.] The master of a ship
may enforce the obedience of the mate and crew to his lawful com
mands by confinement and other reasonable corporal punishment, not
prohibited by law, being responsible for the abuse of his power.
§ 1177. Over Passengers.] The master of a ship may confine an}7
person on board, during a voyage, for willful disobedience to his law
ful commands.
§ 1178. Private stores taken.] If, during a voyage, the ship's
supplies fail, the master, with the advice of the officers, may compel
persons who have private supplies on board to surrender them for the
common want, on payment of their value or giving security therefor.
§ 1179. May abandon ship -when.] The master of a ship must
not abandon it during the voyage, without the advice of the other
officers.
§ 1180. Must take treasure.] The master of a ship, upon aban
doning it, must carry with him, so far as it is in his power, the money
and the most valuable of the goods on board, under penalty of being
personally responsible. If the articles thus taken are lost from causes
beyond his control, he is exonerated from liability.
§1181. Not trade on own account.] The master of a ship, who
engages for a common profit on the cargo, must not trade on his own
account, and if he does, he must account to his employer for all profits
thus made by him.
§ 1182. Care and diligence.] The master of a ship must use great
care and diligence in the performance of his duties, and is responsible
for all damage occasioned by his negligence, however slight.
§ 1183. Authority of master.] The authority and liability of the
master of a ship, as an agent for the owners of the ship.and cargo, are
regulated by the title on agency.
Article V.—Mates and Seamen.
§ 1184. Mate defined.] The mate of a ship is the officer next in
command to the master.
§ 1185. Seamen.] All persons employed in the navigation of a ship,
or upon a voyage, other than the master and mate, are to be deemed
seamen, within the provisions of this code.
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§ 1186. Master engages and discharges.] The mate and seamen
of a ship are engaged by the master, and may be discharged by him at
any period of the voyage, for willful and persistent disobedience or
gross disqualification, but cannot otherwise be discharged before the
termination of the voyage.
§ 1187. Unseaworthy vessel.] A mate or seaman is not bound to
go on a voyage in a ship that is not seaworthy; and if there is reason
able doubt of its seaworthiness, he may refuse to proceed until a proper
survey has been had.
§ 1188. Wages and lien not lost.] A seaman cannot, by reason of
any agreement, be deprived of his lien upon the ship, or of any remedy
for the recovery of his wages to which he would otherwise have been
entitled. Any stipulation by which he consents to abandon his right
to wages in case "of the loss of a ship, or to abandon any right he may
have or obtain in the nature of salvage, is void.
§ 1189. Law fixes rights—unless.] No special agreement entered
into by a seaman can impair any of his rights, or add to any of his
obligations, as defined by law, unless he fully understands the effect of
the agreement, and receives a fair compensation therefor.
§ 1190. Wages depend on freightage.] Except as hereinafter
provided, the wages of seamen are due when, and so far only, as
freightage is earned, unless the loss of freightage is owing to the fault
of the owner or master.
§ 1.191. When wages begin.] The right of a mate or seaman to
wages and provisions begins either from the time he begins work, or
from the time specified in the agreement for his beginning work, or
from his presence on board, whichever first happens.
§ 1192. Voyage broken dp.] Where a voyage is broken up before
departure of the ship, the seamen must be paid for the time they have
served, and may retain for their indemnity such advances as they have
received.
■§ 1193. Wrongful discharge—full wages.] When a mate or
seaman is wrongfully discharged, or is driven to leave the ship by the
cruelty of the master on the voyage, it is then ended with respect to
him, and he may thereupon recover his full wages.
§ 1 194. Wages not lost by wreck.] In case of loss or wreck of the
ship, a seaman is entitled to his wages up to the time of the loss or
wreck, whether freightage has been earned or not, if he exerts himself
to the utmost to save the ship, cargo, and stores.
§ 1195. Certificate.] A certificate from the master or chief
surviving officer of a ship, to the effect that a seaman exerted himself
to the utmost to save the ship, cargo, and stores, is presumptive
evidence of the tact.
§ 1196. Disabled in duty.] Where a mate or seaman is prevented
from rendering service by illness or injury, incurred without his fault,
in the discharge of his duty on the voyage, or by being wrongfully
discharged, or by a capture of the ship, he is entitled to wages
notwithstanding.
§ 1197. Expense of sickness.] If a mate or seaman becomes sick
or disabled during the voyage without his fault, the ■ expense of
furnishing him with suitable medical advice, medicine, attendance,
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and other provision for his wants, must be borne by the ship till the
close of the voyage.
§ 1198. Death during voyage.] If a mate or seaman dies during
the voyage, his personal representatives are entitled to his wages to
the time of his death, if he would have been entitled to them had he
lived to the end of the voyage.
§ 1199. Theft, &c, forfeits wages.] Desertion of the ship without
cause, or a justifiable discharge by the master during the voyage for
misconduct, or a theft of any part of the cargo or appurtenances of the
ship, or a willful injury thereto, or to the ship, forfeits all wages due
for the voyage to a mate or seaman thus in fault.
§ 1200. Cannot ship goods.J A mate or seaman may not, under
any pretext, ship goods on his own account, without permission from
the master.
§ 1201. Embezzlement or injury.] If any part of the cargo or
appurtenances of a ship is embezzled or injured by the mate or a
seaman, the offender, or if it is not known which is the offender, all
those of whom negligence or fault may be presumed, must make good
the loss.
§ 1202. Further regulations.] The shipment of' officers and
seamen, and their rights and duties, are further regulated by law.
Article VI.—Ships' Managers.
§ 1203. Manager.] The general agent for the owners, in respect to
the care of a ship and freight, is called the manager; if he is a part
owner, he is also called the managing owner.
§ 1204. Duties.] Unless otherwise directed, it is the duty of the
manager of a ship to provide for the complete seaworthiness of the
ship; to take care of it in port; to see that it is provided with
necessary papers, with a proper master, mate and crew, and supplies
of provisions and stores.
.
§ 1205. Managing owner.] A managing owner is presumed to have
no right to compensation for his own services.

CHAPTER III.
SERVICE WITHOUT EMPLOYMENT.

§ 1206. Voluntary interference.] One who officiously, and without
the consent of the real or apparent owner of a thing, takes it into his
possession, for the purpose of rendering a service about it, must
complete such service, and use ordinary care, diligence, and reasonable
skill about the same. He is not entitled to any compensation for his
service or expenses, except that he may deduct actual and necessary
expenses, incurred by him about such service, from any profits which
his service has caused the thing to acquire for its owner, and must
account to the owner for the residue.
§ 1207. Salvage.] Any person, other than the master, mate, or a
seaman thereof, who rescues a ship, her appurtenances, or cargo, from
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danger, is entitled to a reasonable compensation therefor, to be paid
out of the property saved. He has a lien for such claim, which is
regulated by the title on liens. -

TITLE VII.
CARRIAGE.

Chapter I.
II.
III.
IV.
V.

Carriage in General.
Carriage of Persons.
Carriage of Property.
Carriage of Messages,
Common Carriers.

CHAPTER I.
CARRIAGE in general.

§ 1208. Contract for—kinds.] The contract of carriage is a con
tract for the conveyance of property, persons, or messages, from one
place to another.
§ 1209. . Inland or marine.] Carriage is either:
1. Inland; or,
2. Marine.
§ 1210. Classes defined.] Carriers upon the ocean, upon arms of
the sea, upon the great lakes, or such other navigable waters or rivers
as are within the admiralty jurisdiction of the United States, are
marine carriers. All others are inland carriers.
§1211. Carriers by sea.] Rights and duties peculiar to carriers
by sea are defined by acts of congress.
§ 1212. Gratuitous carriers.] Carriers without reward are subject
to the same rules as employes without reward, except so far as is other
wise provided by this title.
§ 1213. Same —must complete.] A carrier without reward, who has
begun to perform his undertaking, must complete it in like manner as
if he had received a reward, unless he restores the person or thing
carried to as favorable a position as before he commenced the
carriage.
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CHAPTER II.
CARRIAGE OF PERSONS.

Article I.
II.

Gratuitous Carriage.
Carriage for Reward.

Article I. Gratuitous Carriage of Persons.
§ 1214. Ordinary care.] A carrier of persons without reward
must use ordinary care and diligence for their safe carriage.
Article II. -Carriage for Reward.
§ 1215. Utmost care -skill.] A carrier of persons for reward must
use the utmost care and diligence for their safe carriage, must provide
everything necessary for that purpose, and must exercise to that end
a reasonable degree of skill.
§ 1216. Vehicles safe and fit.] A carrier of persons for reward is
bound to provide vehicles safe and fit for the purposes to which they
are put, and is not excused for default in this respect by any degree of
care.
§ 1217. Not overload.] A carrier of persons for reward must not
overcrowd or overload his vehicle.
§1218. Treatment of passengers.] A carrier of persons for reward
must give to passengers all such accommodations as are usual and reas
onable, must treat them with civility, and give them a reasonable
degree of attention.
§ 1219. Speed and delays.] A carrier of persons for reward must
travel at a reasonable rate of speed, and without any unreasonable
delay, or deviation from his proper route.

CHAPTER HI.
CARRIAGE OF PROPERTY.

Article

I.
II.
III.
IV.
V.

General Definitions.
Obligations of the Carrier.
Bill of Lading.
Freightage.
General Average.

Article I.—Ceneral Definitions.
§ 1220. Freight consignor.] Property carried is called freight;
the reward, if any, to be paid for its carriage is called freightage; the
person who delivers the freight to the carrier is called the consignor;
and the person to whom it is to be delivered is called the consignee.
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Obligations of the Carrier.

§ 1221. Degrees of care.] A carrier of property for reward must
use at least ordinary care and diligence in the performance of all his
duties. A carrier without reward must use at least slight care and
diligence.
§ 1222. Must obey directions.] A carrier must comply with the
directions of the consignor or consignee, to the same extent that an
employe is bound to comply with those of his employer.
§ 1223. When conflicting.] When the directions of a consignor
and consignee are conflicting, the carrier must comply with those of
the consignor in respect to all matters except the delivery of the
freight, as to which he must comply with the directions of the
consignee, unless the consignor has specially forbidden the carrier to
receive orders from the consignee inconsistent with his own.
§1224. Storage deviation.] A marine carrier must not stow
freight upon deck during the voyage, except where it is usual to do
so, nor make any improper deviation from or delay in the voyage, nor
do any other unnecessary act which would avoid an insurance in the
usual form *upon the freight.
§ 1225. Manner of delivery.] A carrier of property must deliver
it to the consignee, at the place to which it is addressed, in the manner
usual at that place.
§ 1226. Place of delivery.] If there is no usage to the contrary
at the place of delivery, freight must be delivered as follows:
1. If carried upon a railway owned and managed by the carrier, it
may de delivered at the station nearest the place to which it is
addressed.
2. If carried by sea from a foreign country, it may be delivered at
the wharf where the ship moors, within a reasonable distance from
the place of address; or if there is no wharf, on board a lighter along
side the ship; or,
3. In other cases, it must be delivered to the consignee or his agent,
personally, if either can, with reasonable diligence, be found.
§1227. Notice to consignee.] If, for any reason, a carrier does
not deliver freight to the consignee or his agent personally, he must
give notice to the consignee of its arrival, and keep the same in safety,
upon his responsibility as a warehouseman, until the consignee has had
a reasonable time to remove it. If the place of residence or business
of the consignee be unknown to the carrier, he may give the notice
by letter dropped in the nearest postoffice.
§ 1228. May terminate liability.] If a consignee does not accept
and remove freight within a reasonable time after the carrier has ful
filled his obligation to deliver, or duly offered to fulfill the same, the
carrier may exonerate himself from further liability by placing the
freight in a suitable warehouse, on storage, on account of the consignee,
and giving notice thereof to him.
Article III.

Bill of Lading.

§ 1229. Definition.] A bill of lading is an instrument in writing,
signed by a carrier or his agent, describing the freight so as to identify
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it, stating the name of the consignor, the terras of the contract for
carriage, and agreeing or directing that the freight be delivered to the
order or assigns of a specified person at a specified place.
§ 1230. Bill of lading negotiable.] All the title to the freight
which the first holder of a bill of lading had when he received it,
passes to every subsequent indorsee thereof in good faith and for value,
in the ordinary course of business, with like effect and in like manner
as in the case of a bill of exchange.
§ 1231. By delivery.] When a bill of lading is made to bearer, or
in equivalent terms, a simple transfer thereof by delivery conveys the
same title as an indorsement.
§ 1232. Effects of bill on carrier.] A bill of lading does not alter
the rights or obligation of the carrier, as defined in this chapter, unless
it is plainly inconsistent therewith.
§ 1233. Sets of bills to consignor.] A carrier must subscribe and
deliver to the consignor, on demand, any reasonable number of bills of
lading, of the same tenor, expressing truly the original contract for
carriage; and if he refuses to do so, the consignor may take the
freight from him, and recover from him besides all damages thereby
occasioned.
§ 1234. Delivery according to bill.] A carrier is exonerated from
liability for freight, by delivery thereof, in good faith, to any holder of
a bill of lading therefor, properly indorsed, or made in favor of the
bearer.
§ 1235. Surrender of bill on delivery.] When a carrier has given
a bill of lading, or other instrument substantially equivalent thereto,
he may require its surrender, or a reasonable indemnity against claims
thereon, before delivering the freight.
Article IV.—Freightage.
§ 1236. Freightage when due.] A carrier may require his freight
age to be paid upon his receiving the freight; but if he does not
demand it then, he cannot until he is ready to deliver the freight to
the consignee.
§ 1237. Consignor presumed liable.] The consignor of freight is
presumed to be liable for the freightage, but if the contract between
him and the carrier provides that the consignee shall pay it, and the
carrier allows the consignee to take the freight, he cannot afterwards
recover the freightage from the consignor.
§ 1238. Consignee — when liable. | The consignee of freight is
liable for the freightage, if he accepts the freight with notice of the
intention of the consignor that he should pay it.
§ 1239. Natural increase.] No freightage can be charged upon
the natural increase of freight.
§ 1240. Apportionment by contract.] If freightage is apportioned
by a bill of lading, or other contract made between a consignor and
carrier, the carrier is entitled to payment, according to the apportion
ment, for so much as he delivers.
§ 1241. By acceptance of part.| If a part of the freight is accepted
by a consignee, without a specific objection that the rest is not deliv
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ered, the freightage must be apportioned and paid as to that part,
though not apportioned in the original contract.
§ 1242. According to distance.] If a consignee voluntarily receives
freight at a place short of the one appointed for delivery, the carrier
is entitled to a just proportion of the freightage, according to distance.
If the carrier, being ready and willing, offers to complete the transit,
he is entitled to the full freightage. If he does not thus offer comple
tion, and the consignee receives the freight only from necessity, the
carrier is not entitled to any freightage.
§ 1243. Extra carriage.] If freight is carried further, or more
expeditiously, than was agreed upon by the parties, the carrier is not
entitled to additional compensation, and cannot refuse to deliver it,
on the demand of the consignee, at the place and time of its arrival.
§1244. Lien.] A carrier has a lien for freightage, which is regulated
by the title on liens.
Article V.— General Average.
§ 1245. Jettison and general average.] A carrier by water may,
when-in case of extreme peril it is necessary for the safety of the ship
or cargo, throw overboard, or otherwise sacrifice, any or all of the cargo
or appurtenances of the ship. Throwing property overboard for such
purpose is called jettison, and the loss incurred thereby is called a
general average loss.
§ 1246. Order of.] A jettison must begin with the most bulky and
least valuable articles, so far as possible.
§ 1247. Who may order.] A jettison can be made only by
authority of the master of a ship, except in case of his disability,
or of an overruling necessity, when it may be made by any other
person.
§ 1248. Loss proportioned.] The loss incurred by a jettison,
when lawfully made, must be borne in due proportion by all that
part of the ship, appurtenances, freightage, and cargo, for the
benefit of which the sacrifice is made, as well as by the owner of the
thing sacrificed.
§ 1249. Ratio of adjustment.]
The proportions in which a
general average loss is to borne, must be ascertained by an adjustment
in which the owner of each seperate interest is to be charged with
such proportion of the value of the thing lost, as the value of his part
of the property affected bears to the value of the whole. But an
adjustment made at the end of the voyage, if valid there, is valid
everywhere.
§ 1250. Values determined.] In estimating values for the pur
pose of a general average, the ship and appurtenances must be valued
as at the end of the voyage, the freightage at one half the amount due
on delivery, and the cargo as at the time and place of its discharge;
adding, in each case, the amount made good by contribution.
§ 1251. Deck stowage.] The owner of things stowed on deck, in
case of their jettison, is entitled to the benefit of a general average
contribution only in case it is usual to stow such things on deck upon
such a voyage.
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§ 1252. Other application.] The rules herein stated concerning
jettison are equally applicable to every other voluntary sacrifice of
property on a ship, or expense necessarily incurred for the preserva
tion of the ship and cargo from extraordinary perils.

CHAPTER [V.
CARRIAGE OF MESSAGES.

§ 1253. Carrier delivers messages.] A carrier of messages for
reward must deliver them at the place to which they are addressed, or
to the persons for whom they are intended.
§|1254. Must use care.] A carrier of messages for reward must
use great care and diligence in the transmission and delivery of.
messages. A carrier by telegraph must use the utmost diligence
therein.

CHAPTER V.
COMMON CARRIERS.

Article I.
II.
III.
IV. •

Common
Common
Common
Common

Carriers
Carriers
Carriers
Carriers

in
of
of
of

General.
Persons.
Property.
Messages.

Article I.—Common Carriers in General.
§ 1255. Definition.] Every one who offers to the public to carry
persons, property, or messages, is a common carrier of whatever he
thus offers to carry.
8 125ft. Must •accept all.] A common carrier must, if able to do
st), accept and carry whatever is offered to him. at a reasonable time
and place, of a kiud that he undertakes or is accustomed to carry.
§ 1257.
No preference.]
A common carrier must not give
preference, in time, price, or otherwise, to one person over another,
except where expressly authorized by statute.
§ 1258. Government preferred.] A common carrier must always
give a preference in time, and may give a preference in price, to the
United States and to this territory.
§1259. Starting.] A common carrier must start at such time and
place as he announces to the public, unless detained by accident or the
elements, or in order to connect with carriers on other lines of travel.
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§ 1260. Compensation.] A common carrier is entitled to a reason
able compensation and no more, which he may require to be paid in
advance. If payment thereof is refused, he may refuse to carry.
§ 1261. Obligations how limited.] The obligations of a common
carrier cannot be limited by general notice on his part, but may be
limited by special contract.
§ 1262. Void agreements.] A common carrier cannot lie exonerated
by any agreement made in anticipation thereof, from liability for the
gross negligence, fraud, or willful wrong, of himself or his servants.
§ 1263. Construction of contract.] A passenger, consignor, or
consignee, by accepting a. ticket, bill of lading, or written contract for
carriage, with a knowledge of its terms, assents to the rate of hire,
the time, place, and manner of delivery therein stated. But his assent
to any other modification of the carrier's rights or obligations con
tained in such instrument can only be manifested by his signature to
the same.
Article II. —Common Carriers of Persons.
§ 1264. Must carry baggage.]
A common carrier of persons,
unless his vehicle is fitted for the reception of passengers exclusively,
must receive and carry a reasonable amount of luggage for each
Eassenger, without any charge except for an excess of weight over one
undred pounds to a passenger,
§1265. D finition.] Luggage may consist of any articles intended
for the use of a passenger while traveling, or for his personal
equipment.
§ 1266. Liability for luggage.] The liability of a carrier for
luggage received by him with a passenger, is the same as that of a
common carrier of property.
§ 1267. Carriage and delivery of same.] A common carrier must
deliver every passenger's luggage, whether within the prescribed
weight or not, immediately upon the arrival of the passenger at his
destination; and, unless the vehicle would be overcrowded or over
loaded thereby, must carry it on the same vehicle by which he carries
the passenger to whom it belongs; except that where luggage is trans
ported by rail, it must be checked and carried in a regular baggage
car; and whenever passengers neglect or refuse to have their luggage
so checked and transported, it is carried at their risk.
§ 1268. Must provide vehicles.] A common carrier of persons
must provide a sufficient number of vehicles to accommodate all the
passengers who can be reasonably expected to require carriage at any
one time.
§ 1269. Seats for passengers.] A common carrier of persons must
provide every passenger with a seat. He must not overload his
vehicle by receiving and carrying more passengers than its rated
capacity allows.
§ 1270. Business rules.] A common carrier of persons may make
rules for the conduct of his business, and may require passengers to
conform to them, if they are lawful, public, uniform in their applica
tion, and reasonable.
§ 1271. Fare—when payable.] A common carrier may demand
the fare of passengers either at starting or at any subsequent time.
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§ 1272. Ejection of passengers.] A passenger who refuses to pay
his fare, or to conform to any lawful regulation of the carrier, may be
ejected from the vehicle by the carrier. But this must be done with
as little violence as possible, and at any usual stopping place, or near
some dwelling house.
§ 1273. No fare due. | After having ejected a passenger, a carrier
has no right to require the payment of any part of his fare.
§ 1274. Lien on luggage.] A common carrier has a lien upon the
luggage of a passenger for the payment of such fare as he is entitled
to from him. This lien is regulated by the title on liens.
Article 111.- Common Carriers" of Property.
§ 1275. Liability of inland carrier.] Unless the consignor accom
panies the freight and retains exclusive control thereof, an inland
common carrier of property is liable, from the time that he accepts
until he relieves himself from liability pursuant to sections 1103 to
1107, for the loss or injury thereof from any cause whatever, except:
1. An inherent defect, vice, or weakness, or a spontaneous action, of
the property itself.
2. The act of a public enemy of the United States, or of this
territory.
3. The act of the law; or,
4. Any irresistable superhuman cause.
§ 1276. When not exempt.] A common carrier is liable, even in
the cases excepted by the last section, if his ordinary negligence
exposes the property to the cause of the loss.
S 1277. Liability for delay.] A common carrier is liable for
delay only when it is caused by his want of ordinary care and
diligence.
§ 1278. Marine carrier.1 A marine carrier is liable in like manner
as an inland carrier, except for loss or injury caused by the perils of the
sea or fire.
§ 1279. Rev. stat. united states, page 831.] The liability of a
common carrier by sea is further regulated by acts of congress.
§ 1280. Perils of sea.] Perils of the sea are from:
1. Storms and waves.
2. Rocks, shoals, and rapids.
3. Other obstacles, though of human origin.
4. Changes of climate.
5. The confinement necessary at sea.
6. Animals peculiar to the sea; and,
7. All other dangers peculiar to the sen.
§ 1281. Valuables to be declared.] A common carrier of gold,
silver, platina, or precious stones, or of imitations thereof, in a man
ufactured or unmanufactured state, of time-pieces of any description,
of negotiable paper or other valuable writings, of pictures, glass or
china ware, is not liable for more than fifty dollars, upon the loss or
injury of any one package of such articles, unless he has notice, upon
his receipt thereof, by mark upon the package or otherwise, of the
nature of the freight.
§ 1282. Beyond usual route.] Tf a common carrier accepts freight
for a place beyond his usual route, he must, unless he stipulates other
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wise, deliver it at the end of his route in that direction to some other
competent carrier, carrying to the place of address, or connected with
those who thus carry, and his liability ceases upon making such
delivery.
§ 1283. Proof of loss.] If freight, addressed to a place beyond the
usual route of the common carrier who first received it, is lost or
injured, he must, within a reasonable time after demand, give
satisfactory proof to the consignor that the loss or injury did not
occur while it was in his charge, or he will be himself liable therefor.
§ 1284. Other services.] In respect to any service rendered by a
common carrier about freight, other than its carriage and delivery,
his rights and obligations are defined by the titles on deposit and
service.
Article IV. - -Common Carriers of Messages.
§ 1285. Order of messages.] A carrier of messages by telegraph
must, if it is practicable, transmit every such message immediately
upon its receipt. But if this is not practicable, and several messages
accumulate upon his hands, he must transmit them in the following
order:
1. Messages from public agents of the United States, or of this ter
ritory, on public business.
2. Messages intended in good faith for immediate publication in
newspapers, and not for any secret use.
3. Messages giving information relating to the sickness or death of
any person.
4. Other messages, in the order in which they were received.
§ 1286. In other cases.] A common carrier of messages, otherwise
than by telegraph, must transmit messages in the order in which he
receives them, except messages from agents of the United States or
of this territory, on public business, to which he must always give
priority. But he may fix upon certain times for the simultaneous
transmission of messages previously received.
§1287. Damages.] Every person whose message is refused or post
poned, contrary to the provisions of this chapter, is entitled to
recover from the carrier his actual damages, and fifty dollars addition
thereto.
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TITLE VIII.
TRUST.

Chapter I.
II.

Trusts in General.
Trusts for the Benefit of Third Persons.

CHAPTER I.
TRUSTS IN GENERAL.

Article

I.
II.
III.

Nature and Creation of a Trust.
Obligations of Trustees.
Obligations of Third Persons.

Article I. —Nature and Creation of a Trust.
§ 1288. Trusts classed.] A trust is either:
1. Voluntary; or,
2. Involuntary.
§ 1289. Voluntary.] A voluntary trust is an obligation arising
out of a personal confidence reposed in, and voluntarily accepted by
one, for the benefit of another.
§ 1290. Involuntary.] An involuntary trust is one which is created
by operation of law.
§ 1291. Trustor and trustee.] The person whose confidence creates
a trust, is called the trustor; the person in whom the confidence
is reposed is called the trustee; and the person for whose benefit the
trust is created is called the beneficiary.
§ 1292. What constitutes trustee.] Every one who voluntarily
assumes a relation of personal confidence with another, is deemed a
trustee within the meaning of this chapter, not only as to the person
who reposes such confidence, but also as to all persons of whose affairs
he thus acquires information which was given to such person in the like
confidence, or over whose affairs he, by such confidence, obtains any
control.
§ 1293. Purposes of trust.] A trust may be created for any pur
pose for which a contract may lawfully be made, except as otherwise
prescribed by the titles on uses and trusts and on transfers.

Civil Code.

Trust.

383

§ 1294. Creation as to trustor.] Subject to the provisions of sec
tion two hundred and seventy-nine, a voluntary trust is created, as to
the trustor and beneficiary, by any words or acts of the trustor, indi
cating with reasonable certainty:
1. An intention on the part of the trustor to create a trust; and,
2. The subject, purpose, and beneficiary of the trust.
§ 1295. As to trustee.4] Subject to the provisions of section two
hundred and seventy-nine, a voluntary trust is created, as to the
trustee, by any words or acts of his, indicating with reasonable cer
tainty :
1. His acceptance of the trust, or his acknowledgment, made upon
sufficient consideration, of its existence; and,
2. The subject purpose, and beneficiary of the trust.
§ 1296. Trustee by his own wrong.] One who wrongfully detains
a thing is an involuntary trustee thereof, for the benefit of the owner.
§ 1297. By negligence.] One who gains a thing by fraud, accident,
mistake, undue influence, the violation of a trust, or other wrongful act,
is, unless he has some other and better right thereto, an involuntary
trustee of the thins? gained, for the benefit of the person who would
otherwise have had it.
Article II.—Obligations of Trustees.
§ 1298. Gtood faith.] In all matters connected with his trust a
trustee is bound to act in the highest good faith toward his benefi
ciary, and may not obtain any advantage therein over the latter, by
the slightest misrepresentation, concealment, threat, or adverse pres
sure of any kind.
§ 1299. Not for his profit.] A trustee may not use or deal with the
trust property for his own profit, or for any other purpose unconnected
with the trust, in any manner.
§ 1300. Transactions forbidden.] Neither a trustee, nor any of
his agents, may take part in any transaction concerning the trust, in
which he, or any one for whom he acts as agent, has an interest, pres
ent or contingent, adverse to that of his beneficiary, except as follows:
1. When the beneficiary, having capacity to contract, with a full
knowledge of the motives of the trustee, and of all other facts con
cerning the transaction which might effect his own decision, and
without the use of any influence on the part of the trustee, permits
him to do so.
2. When the beneficiary not having power to contract, the district
court, upon the like information of the facts, grants the like permis
sion; or,
3. When some of the beneficiaries having capacity to contract, and
some not having it, the former grant permission for themselves, and
the district court for the latter, in the manner above prescribed.
§ 1301. Influence.] A trustee may not use the influence, which
his position gives him, to obtain any advantage from his beneficiary.
§ 1302. Adverse trust.] No trustee, so long as he remains in the
trust, may undertake another trust adverse in its nature to the interest
of his beneficiary in the subject of the trust, without the consent of
the latter.
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§ 1303. Adverse interest.] If a trustee acquires any interest, or
becomes charged with any duty, adverse to the interest of his bene
ficiary in the subject of the trust, he must immediately inform the
latter thereof, and may be at once removed.
§ 1304. Violation a fraud.] Every violation of the provisions of
the preceding sections of this article, is a fraud against the beneficiary
of a trust.
§ 1305. Presumption against trustee.] All transactions between
a trustee and his beneficiary, during the existence of the trust, or
while the influence acquired by the trustee remains, by which he
obtains any advantage from his beneficiary, are presumed to be entered
into by the latter without sufficient consideration and under undue
influence.
§ 1306. Mingling property.] A trustee who willfully and unnec
essarily mingles the trust property with his own, so as to constitute
himself in appearance its absolute owner, is liable for its safety in all
events.
§ 1307. Liability.] A trustee who uses or disposes of the trust
Eroperty, contrary to section 1299, may, at the option of the beneficiary,
e required to account for all profits so made, or to pay the value of
its use, and, if he has disposed thereof, to replace it, with its fruits, or
to account for its proceeds, with interest.
§ 1308. Same—good faith.] A trustee who uses or disposes of the
trust property in any manner not authorized by the trust, but in good
faith, and with intent to serve the interest of the beneficiary, is liable
only to make good whatever is lost to the beneficiary by his error.
§ 1309. Oo-trustees.] A trustee is responsible for the wrongful
acts of a co-trustee, to which he consented, or which by his negligence
he enabled the latter to commit, but for no others.
Article III.—Obligations of Third Persons.
§ 1310. When involuntary trustees.] Every one to whom prop
erty is transferred, in violation of a trust, holds the same as an
involuntary trustee under such trust, unless he purchased it in good
faith and for a valuable consideration.
§1311. Third persons when not bound.] One who actually and in
good faith transfers any money or other property to a trustee, as
such, is not bound to see to the application thereof; and his rights can
in no way be prejudiced by a misapplication thereof by the trustee.
Other persons must, at their peril, see to the proper application of
money or other property paid or delivered by them.
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CHAPTER II.
TRUSTS FOR THE BENEFIT OF THIRD PERSONS.

Article I. Nature and Creation of the Trust.
II. Obligations of Trustees.
III. Powers of Trustees.
IV. Rights of Trustees.
V. Termination of the Trust.
VI. Succession or Appointment of New Trustees.

Article I.—Nature and Creation of the Trust.
§ 1312. Express trusts only.] The provisions of this chapter
apply only to express trusts, created for the benefit of another than
the trustor, and in which the title to the trust property is vested in
the trustee; not including, however, those of executors, administrators
and guardians, as such.
§ 1313. Mutual consent.] The mutual consent of a trustor and
trustee creates a trust, of which the beneficiary may take advantage
at any time prior to its rescission.
§ 1314. Appointed by court.] When a trustee is appointed by a
court or public Officer as such, such court or officer is the trustor,
within the meaning of the last section.
§ 1315. Declaration.] The nature, extent, and object of a trust are
expressed in the declaration of trust.
§ 1316. Same by trustor.] AH declarations of a trustor to his
trustees, in relation to the trust, before its acceptance by the trustees,
or any of them, are to be deemed part of the declaration of the trust,
except that when a declaration of trust is made in writing, all previous
declarations by the same trustor are merged therein.
Article II.—Obligations of Trustee.
§ 1317. Must obey declaration.] A trustee must fulfill the purpose
of the trust, as declared at its creation, and must follow all the direc
tions of the trustor given at that time, except as modified by the
consent of all parties interested, in the same manner, and to the same
extent, as an employe.
§ 1318. Degree of care.] A trustee, whether he receives any
compensation or not, must use at least ordinary care and diligence in
the execution of his trust.
§ 1319. Appointment of successor.] If a trustee procures or assents
to his discharge from his office, before his trust is fully executed,
he must use at least ordinary care and diligence to secure the appoint
ment of a trustworthy successor before accepting his own final
discharge.
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§ 1320. Investment by trustee.] A trustee must invest money
received by him under the trust, as fast as he collects a sufficient
amount, in such manner as to afford reasonable security and interest
for the same.
§1321. Omitted investment—-penalty.] If a trustee omits to
invest the trust moneys according to the last section, he must pay
simple interest thereon, if such omission is negligent merely, and
compound interest if it is willful.
§^1322. Purchased claims.] A trustee cannot enforce any claim
against the trust property which he purchases after or in contempla
tion of his appointment as trustee; but he may be allowed by any
competent court, to charge to the trust property what he has in good
faith paid for the claim, upon discharging the same.
Article III.—Powers of Trustees.
§ 1323. Trustee, general agent.] A trustee is a general agent for
the trust property. His authority is such as is conferred upon him by
the declaration of trust, and by this chapter, and none other. His acts,
within the scope of his authority, bind the trust property, to the same
extent as the acts of an agent bind his principal.
§ 1324. All must act.] Where there are several co-trustees, all
must unite in any act to bind the trust property, unless the declaration
of trust otherwise provides.
§ 1325. Discretionary powers.] A discretionary power conferred
upon a trustee, is presumed not to be left to his arbitrary discretion,
but may be controlled by the district court if not reasonably exercised,*
unless an absolute discretion is clearly conferred by the declaration of
trust.
Article IV. — Rights of Trustees.
$ 1826. Indemnification.] A trustee is entitled to the repayment,
out of the trust property, of all expenses actually and properly
incurred by him in the performance of his trust. He is entitled to
the repayment of even unlawful expenditures, if they were productive
of actual benefit to the estate.
§ 1327. Compensation.] When a declaration of trust is silent upon
the subject of compensation, the trustee is entitled to the same com
pensation as an executor. If it specifies the amount of his compen
sation, he is entitled to the amount thus specified, and no more. If it
directs that he shall be allowed a compensation, but does not
specify the rate or amount, he is entitled to such compensation as may
be reasonable under the circumstances.
§ 1328. Not included.] An involuntary trustee, who becomes
such through his own fault, has none of the rights mentioned in this
article.
Article V.—Termination of the Trust.
§ 1329. By fulfillment.] A trust is extinguished by the entire
fulfillment of its object, or by such object becoming impossible or
unlawful.
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§ 1330. Irrevocable.] ■ A trust cannot be revoked by the trustor,
after its acceptance, actual or presumed, by the trustee and beneficia
ries, except by the consent of all the beneficiaries, unless the declara
tion of trust reserves a power of revocation to the trustor, and in that
case the power must be strictly pursued.
§ 1331. Vacated.] The office of a trustee is vacated:
1. By his death; or,
2. By his discharge.
§ 1332. Discharge of trustee.] A trustee can be discharged from
his trust only, as follows:
1. By the extinction of the trust.
2. By the completion of his duties under the trust.
3. By such means as may be prescribed by the declaration of trust.
4. By the consent of the beneficiary, if he has capacity to contract.
5. By the judgment of a competent tribunal, in a direct proceeding
for that purpose, that he is of unsound mind; or,
6. By the district court.
§ 1333. Removal by court.] The district court may remove any
trustee who has violated or is unfit to execute the trust.
Article VI. —Succession or Appointment of New Trustees.
§ 1334. When by court.] The district court may appoint a trustee
whenever there is a vacancy, and the declaration of trust does not
provide a practicable method of appointment.
§ 1335. Survives to co-trustees.] On the death, renunciation, or
discbarge of one of several co-trustees, the trust survives to the others.
§ 1336. Court powers.] When a trust exists without any appointed
trustee, or where all the trustees renounce, die, or are discharged, the
district court of the county, or judicial subdivision, where the trust
property, or some portion thereof, is situated, must appoint another
trustee, and direct the execution of the trust. The court may, in its
discretion, appoint the original number, or any less number of trustees.
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TITLE IX.
AGENCY.

Chapter I.
II.

Agency in General.
Particular Agencies.

CHAPTER I.
AGENCY IN GENERAL.

Article 1.
II.
III.
IV.
V.
VI.

Definition of Agency.
Authority of Agents.
Mutual Obligations of Principals and Third Persons.
Obligations of Agents to Third Persons.
Delegation of Agency.
Termination of Agency.

Article I.—Definition of Agency.
§ 1337. Agency defined.) An agent is one who represents another
called the principal, in dealings with third persons. 8uch representa
tion is called agency.
§ 1338. Qualifications.! Any person, having capacity to contract,
may appoint an agent; and any person may be an agent.
§ 1339. Special and general.] An agent for a particular act or
transaction is called a special agent. All others are general agents.
§ 1340. Classified.] An agency is either actual or ostensible.
§ 1341. Actual agency.] An agency is actual when the agent is
really employed by the principal.
§ 1342. Ostensible.] An agency is ostensible when the principal
intentionally, or by want of ordinary care, causes a third person to
believe another to be his agent, who is not really employed by him.
Article II.

Authority of Agents.

§ 1343. What powers.] An agent may be authorized to do any
acts which his principal might do, except those to which the latter is
bound to give his personal attention.
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§ 1344. Any lawful act.] Every act which, according to this code,
may be done by or to any person, may be done by or to the agent of
such person for that purpose, unless a contrary intention clearly
appears.
§ 1345. Not to defraud principal.] An agent can never have
authority, either actual or ostensible, to do an act which is, and is
known or suspected by the person with whom he deals, to be a fraud
upon the principal.
§ 1346. How authorized.] An agency may be created, and an
authority may be conferred, by a precedent authorization, or a subse
quent ratification.
§ 1347. No consideration.] A consideration is not necessary to
make an authority, whether precedent or subsequent, binding upon
the principal.
§ 1348. Form of authority.] An oral authorization is sufficient for
any purpose, except that an authority to enter into a contract required
by law to be in writing can only be given by an instrument in writing.
§ 1349. Form of ratification.] A ratification can be made only in
the manner that would have been necessary to confer an original
authority for the act ratified, or, where an oral authorization would
suffice, by accepting or retaining the benefit of the act, with notice
thereof.
§1350. Part includes whole.] Ratification of part of an indivisible
transaction is a ratification of the whole.
§ 1351. When void.] A ratification is not valid unless, at the time
of ratifying the act done, the principal has power to confer authority
for such an act.
§ 1352. Retroactive, limited.] No authorized act can be made
valid, retroactively, to the prejudice of third persons, without their
. consent.
§ 1353. Rescission of ratification.] A ratification may be
rescinded when made without such consent as is required in a
contract, or with an imperfect knowledge of the material facts of the
transaction ratified, but not otherwise.
§ 1354. Authority.] An agent has such authority as the principal,
actually or ostensibly, confers upon him. •
§ 1355. Actual.] Actual authority is' such as a principal intention
ally confers upon the agent, or intentionally or by want of ordinary
care, allows the agent to believe himself to possess.
§ 1356. Ostensible.1 Ostensible authority is such as a principal
intentionally, or by want of ordinary care, causes or allows a third
person to believe the agent to possess.
§ 1357. Legal construction.] Every agent has actually such
authority as is defined by this title, unless specially deprived thereof
by his principal, and has even then such authority ostensibly, except
as to persons who have actual or constructive notice of the restriction
upon his authority.
§ 1358. Necessary authority. | An agent has authority:
1. To do everything necessary, or proper and usual in the ordinary
Course of business, for effecting the purpose of his agency: and,
2. To make a representation respecting any matter of fact, not
including the terms of his authority, but upon which his right to use
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I his authority depends, and the truth of which cannot be determined
by the use of reasonable diligence on the part of the person to whom
[ the representation is made.
§ 1359. May disobey.] An agent has power to disobey instructions
in dealing with the subject of the agency, in cases where it is clearly
for the interest of his principal that he should do so, and there is not
time to communicate with the principal.
§ 1360. Construction.] When an authority is given partly in
general and partly in specific terms the general authority gives no
igher powers than those specifically mentioned.
1 1361. Exceptions to general power.] An authority expressed in
general terms, however broad, does not authorize an agent:
1. To act in his own name, unless it is the usual course of business
to do so.
2. To define the scope of his agency; or,
3. To do any act which a trustee is forbidden to do by article II, of
chapter I, of the last title.
§ 1862. Implied authority.] An authority to sell personal
property includes authority, to warrant the title of the principal, and
the quality and quantity of the property.
§ 1363. Same as to realty.] An authority to sell and convey real
property includes authority to give the usual covenants of warranty.
§ 1364. Receive price.] A general agent to sell, who is intrusted
by the principal with the possession of the things sold, has authority
to receive the price.
§ 1365. Limited.] A special agent to sell has authority to receive
the price on delivery of the things sold, but not afterwards.
Article III.—Mutual Obligations op Principals and Third Persons.
§ 1366. Principal affected by agent.] An agent represents his
principal for all purposes within the scope of his actual or ostensible
authority, and all the rights and liabilities which would accrue to the
agent from transactions within such limit, if they had been entered
into on his own account, accrue to the principal.
§ 1367. Incomplete execution.] A principal is bound by an incom
plete execution of an authority, when it is consistent with the whole
purpose and scope thereof, but not otherwise.
§ 1368. Notice to both presumed.] As against a principal, both
principal and agent are deemed to have notice of whatever either has
notice of, and ought, in good faith and the exercise of ordinary care
and diligence, to communicate to the other.
§1369. Exceeded authority.] When an agent exceeds his authority,
his principal is bound by his authorized acts so far only as they can
be plainly separated from those which are unauthorized.
§ 1370. Bound by certain acts.] A principal is bound by acts of
his agent, under a merely ostensible authority, to those persons only
who have in good faith, and without ordinary negligence, incurred a
liability, or parted with value, upon the faith thereof.
§ 1371. Principal exonerated.] If exclusive credit is given to an
agent by the person dealing with him, his principal is exonerated by
payment or other satisfaction made by him to his agent, in good faith,
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before receiving notice of the creditor's election to hold him re
sponsible.
§ 1372. Set-offs against.] One who deals with an agent, without
knowing or having reason to believe that the agent acts as such in the
transaction, may set-off, against any claim of the principal arising out
of the same, all claims which he might have set-off against the agent
before notice of the agency.
§ 1373. Construction of contract.] Any instrument within the
scope of his authority, by which an agent intends to bind his princi
pal, does bind him, if such intent is plainly inferable from the
instrument itself.
§ 1374. Agent's negligence.] Unless required by or under the
authority of law to employ that particular agent, a principal is re
sponsible to third persons for the negligence of nis agent in the transac
tion of the business of the agency, including wrongful acts committed
by such agent in, and as a part of the transaction of such business.
and for his wilfull ommission to fulfill the obligations of the principal.
§ 1375. For other wrongs.] A principal is responsible for no other
wrongs committed by his agent, than those mentioned in the last
section, unless he has authorized or ratified them, even though they
are committed while the agent is engaged in his service.
Article IV. —Obligations of Agents to Third Persons.
§ 1376. Warranty of authority.] One who assumes to act as an
agent thereby warrants, to all who deal with him in that capacity,
that he has the authority which he assumes.
§ 1377. Agent to third persons.] One who assumes to act as an
agent is responsible to third persons as a principal for his acts in the
course of his agency, in any of the following cases, and in no others:
1. When, with his consent, credit is given to him personally in a
transaction.
2. When he enters into a written contract in the name of his
principal, without believing, in good faith, that he has authority to do
60 ; or,
3. When his acts are wrongful in their nature.
§ 1378. Surrender to third party.] If an agent receives anything
for the benefit of his principal, to the possession of which another
person is entitled, he must, on demand, surrender it to such person, or
so much of it as he has under his control at the time of demand, on
being indemnified for any advance which he has made to his principal
in good faith, on account of the same: and "is responsible therefor, if.
after notice from the owner, he delivers it to his principal.
§ 1379. Incapacity to contract.] The provisions of this article
are subject to the provisions of part one of the first division of this
code.
Article V.

Delegation of Agency.

§ 1380. When authorized.! An agent, unless specially forbidden
by his principal to do so. can delegate his powers to another person in
any of the following cases, and in no others:
1. When the act to be done is purely mechanical.
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2. When it is such as the agent cannot himself, and the sub-agent
can, lawfully perform.
3. When it is the usage of the place to delegate such powers; or,
4. When such delegation is specially authorized by the principal.
§1381. Agent is principal.] If an agent employs a sub-agent
without authority, the former is a principal and the latter his agent,
and the principal of the former has no connection with the latter.
§ 1382. Rightful sub-agent.] A sub-agent, lawfully appointed,
represents the principal in like manner with the original agent; and
the original agent is not responsible to third persons for the acts of
the sub-agent.
Article VI.—Termination op Agency.
§ 1383. Classified causes.] An agency is terminated, as to every
person having notice thereof, by:
1. The expiration of its term.
2. The extinction of its subject.
3. The death of the agent.
, 4. His renunciation ol the agency; or,
5. The incapacity of the agent to act as such.
§ 1384. Other causes.] Unless the power of an agent is coupled
with an interest in the subject of the agency, it is terminated as to
every person having notice thereof, by:
1. Its revocation by the principal.
2. His death; or,
3. His incapacity to contract.

CHAPTER II.
particular agencies.

Article I. Auctioneers.
II. Factors.
III. Shipmasters and Pilots.
IV. Ship's Managers.

Article I. —Auctioneers.
§ 1385. From seller, limited.] An auctioneer, in the absence of
special authorization or usage to the contrary, has authority from the
seller, only as follows:
1. To sell by public auction to the highest bidder.
2. To sell for cash only, except such articles as are usually sold on
credit at auction.
3. To warrant in like manner with other agents to sell, according to
section 1362.
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4. To prescribe reasonable rules and terms of sale.
5. To deliver the thing sold, upon payment of the price.
6. To collect the price ; and.
7. To do whatever else is necessary, or proper and usual, in the ordi
nary course of business, for effecting these purposes.
§ 1386. To bind both parties. 1 An auctioneer has authority from
a bidder at the auction, as well as from the seller, to bind both by a
memorandum of the contract as prescribed in the title on sale.
Article II. —Factors.
§ 13S7. Defined.] A factor is an agent, who is employed to buy or
sell property in his own name, and who is intrusted by his principal
with the possession thereof, as defined in section 1168.
§ 1388. Power beyond agent.] In addition to the authority of
agents in general, a factor has actual authority from his principal,
unless specially restricted :
1. To insure property consigned to him uninsured.
2. To sell, on credit, anything intrusted to him for sale, except such
things as it is contrary to usage to sell on credit; but not to pledge,
mortgage, or barter the same; and,
3. To delegate his authority to his partner, or servant, but not to
any person in an independent employment.
§ 1389. Ostensible authority.] A factor has ostensible authority
to deal with the property of his principal as his own, in transactions
with persons not naving notice of the actual ownership.
Article III. —Shipmasters and pilots.
§ 1390. General agent.] The master of a ship is a general agent
for its owner in all matters concerning the same.
§ 1391. Borrow money.] The master of a ship has authority to
borrow money on the credit of its owner, if it is necessary to enable
him to complete the voyage, and if neither the owner nor his proper
agent for such matters can be consulted without injurious delay.
§ 1392. Agent b'or owner of cargo.]
The master of a ship,
during a voyage, is a general agent for each of the owners of the
cargo, and has authority to do whatever they might do for the pres
ervation of their respective interests, except to sell or hypothecate the
same.
§ 1393. To contract.] The master of a ship may procure all its
necessary repairs and supplies, may engage cargo and passengers for
carriage, and in foreign port may enter into a charter-party; and his
contracts for these pui'poses bind the owner to the full amount of the
value of the ship and freightage.
§ 1394. To hypothecate.! The master of a ship may hypothecate
the ship, freightage, and cargo, in the cases prescribed by the chapters
on bottomry and respondentia, and in no others.
S 1395. To sell ship.] When a ship, whether foreign or domestic,
is seriously injured, or the voyage is otherwise broken up, beyond the
possibility of pursuing it, the master, in case of necessity, may sell
the ship without instructions from the owners, unless by the earliest
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use of ordinary means of communication he can inform the owners,
and await their instructions.
§ 1396. To sell cargo.] The master of a ship may sell the cargo,
if the voyage is broken up beyond the possibility of pursuing it, and
no other ship can be obtained to carry it to its destination, and the
sale is otherwise absolutely necessary.
§ 1397. To pay ransom.] The master of a ship, in case of its
capture, may engage to pay a ransom for it, in money or in part of the
cargo, and his engagement will bind the ship, freightage, and cargo.
§ 1398. When power ceases.] The power of the master of a ship to
bind its owner, or the owners of the cargo, ceases upon the abandon
ment of the ship and freightage to insurers.
§ 1399. Master's personal liability.] Unless otherwise expressly
agreed, or unless the contracting parties give exclusive credit to the
owner, the master of a ship is personally liable upon his contracts
relative thereto, even when the owner is also liable.
§ 1400. Same to third persons.] The master of a ship is liable to
third persons for the acts or negligence of persons employed in its
navigation whether appointed by him or not, to the same extent as
the owner of the ship.
§ 1401. Responsibility for pilot.] The owner or master of a ship
is not responsible for the negligence of a pilot whom he is bound by
law to employ; but if he is allowed an option between pilots, some of
whom are competent, or is required only to pay compensation to a
pilot whether he employs him or not, he is responsible to third persons.
Article IV.—Ship's Managers.
§ 1402. Power to contract.] A ship's manager has power to make
contracts requisite for the performance of his duties as such; to enter
into charter-parties, or make contracts for carriage; and to settle for
freightage and adjust averages.
§ 1403. Limitation of same.] Without special authority, a ship's
manager cannot borrow money, or give up the lien for freightage, or
purchase a cargo, or bind the owners of the ship to an insurance.
>
>.
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TITLE X.
PARTNERSHIP

Chapter I.
II.
III.

Partnership in General.
General Partnership.
Special Partnership.

CHAPTER I.
partnership in general.

Article I.
II.
III.
IV.

What Constitutes a Partnership.
Partnership Property.
Mutual Obligations of Partners.
Renunciation of Partnership.

Article I.—What Constitutes a Partnership.
§ 1404. Definition.] Partnership is the association of two or more
persons, for the purpose of carrying on business together, and dividing
its profits between them.
§ 1405. Shipowners.] Part owners of a ship do not, by simply
using it in joint enterprise, become partners as to the ship.
§ 1406. Consent necessary.] A partnership can be formed only by
the consent of all the parties thereto, and therefore no new partner
can be admitted into a partnership without the consent of every
existing member thereof.
Article II.— Partnership Property.
§ 1407. Consist of what.] The property of a partnership consists
of all that is contributed to the common stock at the formation of the
partnership, and of all that is subsequently acquired thereby.
§ 1408. Interest in all.] The interest of each member of a part
nership, extends to every pjortion of its property.
S 1409. Share in profits and losses.] In the absence of an agree
ment on the subject; the shares of partners in the profits or loss of
the business are equal, and the share of each in the partnership prop
erty is the value of his original contribution, increased or diminished
by his share of profit or loss.
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§ 1410. Implied division of loss.] An agreement to divide the
profits of a business implies an agreement for a corresponding division
of its losses, unless it is otherwise expressly stipulated.
§ 1411. Property applies to debts.] Each member of a partner
ship may require its property to be applied to the discharge of its
debts, and has a lien upon the shares of the other partners for this pur
pose, and for the payment of the general balance, if any, due to him.
§ 1412. Presumption.] Property, whether real or personal, acquired
with partnership funds, is presumed to be partnership property.
Article III.

Mutual Obligations of Partners.

§ 1413. Are trustees. | The relations of partners are confidential.
They are trustees for each other, within the meaning of chapter I of
the title on trusts. Their obligations as such trustees, are defined by
that chapter.
§ 1414. Good faith required.] In all proceedings connected with
the formation, conduct, dissolution, and liquidation of the partnership,
every partner is bound to act in the highest good faith toward his
copartners, lie may not obtain any advantage over them in the
partnership affairs by the slightest misrepresentation, concealment,
threat, or adverse pressure of any kind.
§ 1415. Mutual liability.] Each member of a partnership must
account to it for everything that he receives on account thereof, and
is entitled to reimbursement therefrom for every thing that he properly
expends for the benefit thereof, and to be indemnified thereby for
all losses and risks which he necessarily incurs on its behalf.
§ 1416. No Compensation.] A partner is not entitled to any com
pensation for services rendered by him to the partnership.
Article IV.- Renunciation of Partnership.
§ 1417. Of profits exonerates.] A partner may exonerate him
self from all future liability to a third person on account of the part
nership, by renouncing, in good faith, all participation in its future
profits, and giving notice to such third person, and to his own copartners,
that he has made such renunciation, and that, so far as may be in his
power, be dissolves the partnership, and does not intend to be liable on
account thereof for the future.
§ 1418. Effect of.] After a partner has given notice of his renuncia
tion of the partnership, he cannot claim any of its subsequent profits,
and his copartners may proceed to dissolve the partnership.
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CHAPTER II.
GENERAL PARTNERSHIP.

Article

I. What is a General Partnership.
II. Powers and Authority of Partners.
III. Mutual Obligations of Partners.
IV. Liability of Partners.
V. Termination of Partnership.
VI. Liquidation.
VII. Of the Use of Fictitious Names.

Article I. —What is a General Partnership.
§ 1419. Definition.] Every partnership that is not formed in
accordance with the law concerning special partnership, and every
special partnership, so far only as the general partners are concerned,
is a general partnership.
Article II.— Powers and Authority of Partners.
§ 1420. Majority govern.] Unless otherwise expressly stipulated,
the decision of the majority of the members of a general partnership
binds it, in the conduct of its business.
§1421. Each a general agent. | Every general partner is agent
for the partnership in the transaction of its business, and has authority
to do whatever is necessary to carry on such business in the ordinary
manner, and for this purpose may bind his copartners by an agreement
in writing.
§ 1422. Limitations classified.] A partner, as such, has not
authority to do any of the following acts, unless his copartners have wholly abandoned the business to him, or are incapable of acting:
1. To make an assignment of the partnership property, or any por
tion thereof, to a creditor, or to a third person in trust for the benefit
of a creditor, or of all creditors.
2. To dispose of the good will of the business.
3. To dispose of the whole of the partnership property at once,
unless it consists entirely of merchandise.
4. To do any act which would make it impossible to carry on the
ordinary business of the partnership.
5. To confess a judgment.
6. To submit a partnership claim to arbitration; or,
7. To do any other act not within the scope of the preceding section.
§ 1423. Bad faith ineffectual.] A partner is not bound by any act
of a copartner in bad faith towards him, though within the scope of a
partner's powers, except in favor of persons who have in good faith
parted with value in reliance upon such act.
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Article III. -Mutual Obligations of Partners.
§ 1424. Profits to firm.) All profits made by a general partner, in
the course of any busines usually carried on by the partnership, belong
to the firm.
§ 1425. No adverse interest.! A general partner, who agrees to
give his personal attention to the business of the partnership, may not
engage in any business which gives him an interest adverse to that of
the partnership, or which prevents him from giving to such business
all the attention which would be advantageous to it.
§ 1426. Exception.] A partner may engage in any separate
business, except as otherwise provided by the last two sections.
§ 1427. Must account.] A general partner, transacting business
contrary to the provisions of this article, may be required by any
copartner to account to the partnership for the profits of such
business.
Article IV.—Liability of Partners.
§ 1428. Liable to third person.] Every general partner is liable
to third persons for all the obligations of the partnership, jointly with
his copartners.
§ 1429. For each other's acts.] The liability of general partners
for each other's acts is defined by the title on agency.
§ 1430. Of one held out as partners.] Any one permitting him
self to be represented as a partner, general or special, is liable as such
to third persons to whom such representation is communicated, who
on the faith thereof give credit to the partnership.
§ 1431. Not liable.] No one is liable as a partner, who is not such
in fact, except as provided by the last section.
Article V.—Termination of Partnership.
§ 1432. Duration.] If no term is prescribed by agreement for its
duration, a general partnership continues until dissolved by a partner
or by operation of law.
§ 1433. Causes of dissolution.] A general partnership is dissolved,
as to all the partners:
1. By lapse of the time prescribed by agreement for its duration.
2. By the expressed will of any partner, if there is no such
agreement.
3. By the death of a partner.
4. By the transfer, to a person not a partner, of the interest of any
partner in the partnership property.
5. By war, or the prohibition of commercial intercourse between
the country in which one partner resides and that in which another
resides; or,
6. By a judgment of dissolution.
§ 1434. Partial dissolution.]
A general partnership may be
dissolved, as to himself only, by the expressed will of any partner,
notwithstanding his agreement for its continuance; subject, however,
to liability to his co-partners for any damage caused to them thereby,
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unless the circumstances are such as entitle him to a judgment of
dissolution.
§ 1435. Judgment of dissolution.] A general partner is entitled
to a judgment of dissolution:
1. When he. or another partner, becomes legally incapable of con
tracting.
2. When another partner fails to perform his duties under the
agreement of partnership, or is guilty of serious misconduct; or,
3. When the business of the partnership can be carried on only at a
permanent loss.
i
§ 1436. Notice of termination.] The liability of a general partner
for the acts of his co-partners continues, even after a dissolution of the
partnership, in favor of persons who have had dealings with, and
fiven credit to, the partnership, during its existence, until they have
ad personal notice of the dissolution, and in favor of other persons,
until such dissolution has been advertised in a newspaper published in
every county where the partnership, at the time of its dissolution, had
a place of business; to the extent, in either case, to which such persons
part with value, in good faith, and in the belief that such partner is
still a member of the firm.
§ 1437. Notice of change.] A change of the partnership name
which plainly indicates the withdrawal of a partner, is a sufficient
notice of the fact of such withdrawal to all persons to whom it is com
municated. But a change in the name which does not contain such
an indication is not notice of the withdrawal of any partner.
Article VI. —Liquidation.
§ 1438. Powers after dissolution.] After the dissolution of a
partnership, the powers and authority of the partners are such only as
are prescribed by this article.
§ 1439. Who may act.] Any member of a general partnership
may act in liquidation of its affairs, except as provided by the next
section.
§1440. Who not.] If the liquidation of a partnership is committed,
by consent of all the partners, to one or more of them, the others
have no right to act therein; but their acts are valid in favor of
persons parting with value, in good faith, upon the credit thereof.
§ 1441. Power while acting.] A partner authorized to act in liqui
dation may collect, compromise, or release any debts due to the
partnership, pay or compromise any claims against it, and dispose of
the partnership property.
§ 1442. Partner's power in liquidation.] 1. A partner authorized
to act in liquidation, may indorse, in the name of the firm, promissory
notes, or other obligations held by the partnership, for the purpose of
collecting the same, but he cannot create any new obligation in
its name, or revive a debt against the firm, by an acknowledgment,
when an action thereon is barred under the provisions of the code of
civil procedure.
2. On the death of a partner, the surviving partners succeed to all
the partnership property, whether real or personal, in trust for the
purposes of liquidation, even though the deceased was appointed, by
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agreement, sole liquidator; and the interest of the deceased in the
ultimate distribution of the partnership assets -passes to those who
succeed to his other personal property.
Article VII.—Of the Use op Fictitious Names.
§ 1443. Certificate of true names.] Except as otherwise provided
in the next section, every partnership transacting business in this
territory under a fictitious name, or a designation not showing the
names of the persons interested as partners in such business, must file
with the clerk of the district court of the county or subdivision in
which its principal place of business is situated, a certificate, stating
the names in full of all the members of such partnership, and their
places of residence, and publish the same once a week for four succes
sive weeks, in a newspaper published in the county, if there be one,
and if there be none in such county, then in a newspaper published in
an adjoining county.
§ 1444. Foreign partnership.] A commercial or banking partner
ship, established and transacting business in a place without the
United States, may, without filing the certificate or making the publi
cation prescribed in the last section, use in this territory the
partnership name used by it there, although it be fictitious, or do not
show the names of the persons interested as partners in such business.
§ 1445. Acknoweldgment Penalty.] The certificate tiled with
the clerk of the district court, as provided in section 1443, must be
signed by the partners, and acknowledged before some officer author
ized to take acknowledgment of conveyances of real property. Where
the partnership is hereafter formed, the certificate must be filed, and
the publication designated in that section must be made within one
month after the formation of the partnership, or within one month
from the time designated in the agreement of its members for the
commencement of the partnership; where the partnership has been
heretofore formed, the certificate must be filed and the publication
made within six months after the passage of this act. Persons doing
business as partners contrary to the provisions of this article, shall not
maintain any action upon or on account of any contracts made or
transactions had in their partnership name, in any court of this terri
tory, until they have first filed the certificate and made the publication
herein required.
§ 1446. New certificate.] On every change in the members of a
partnership transacting business in this territory under a fictitious
name, or designation which does not show the names of the persons
interested as partners in the business, except in the cases mentioned
in section 1444, a new certificate must be filed with the clerk of the
district court, and a new publication made as required by this article
on the formation of such partnership.
§ 1447. Registry of firms.] Every clerk of the district court must
keep a register of the names of firms and persons mentioned in the
certificates filed with him, pursuant to this article, entering in alpha
betical order the name of every such partnership and of each partner
therein.
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§ 1448. Copies evidence.] Copies of the enti'ies of a clerk of the
district court, as herein directed, when certified by him, and affidavits
of publication, as herein directed, made by the printer, publisher, or
chief clerk of a newspaper, are presumptive evidence of the facts
therein stated.

CHAPTER III.
SPECIAL PARTNERSHIP.

Article I.
II.
III.
IV.

Formation of the Partnership.
Powers, Rights and Duties ol the Partners.
Liability of Partners.
Alteration and Dissolution of the Partnership.

Article I.—Formation of the Partnership.
§ 1449. How formed.] A special or limited partnership may be
formed by two or more persons in the manner and with the effect
prescribed in this chapter, for the transaction of any business, except
banking or insurance.
§ 1450. Constitution of.] A special partnership may consist of one
or more persons, called general partners, and one or more persons
called special partners.
§ 1451. Certified statement.] Persons desirous of forming a
special partnership must severally sign a certificate, stating:
1. The name under which such partnei'ship is to be conducted.
2. The general nature of the business intended to be transacted.
3. The names of all the partners, and their residences, specifying
which are general and which are special partners.
4. The amount of capital which each special partner has contributed
to the common stock; and,
5. The periods at which such partnership will begin and end.
§ 1452. Acknowledged and filed.] Certificates under the last
section must be acknowledged by all the partners, before some officer
authorized to take acknowledgment of deeds, one to be filed in the
office of the clerk of the district court of the county or subdivision,
and the other recorded in the office of the register of deeds of the
county in which the principal place of business of the partnership is
situated, in a book to be kept for that purpose, open to public inspec
tion; and if the partnership has places of business situated in different
counties, a copy of the certificate, certified by the register of deeds in
whose office it is recorded, must be filed in the clerk's office as afore
said, and recorded in like manner in the office of the register of deeds
in every such county. If any false statement is made in any such cer
tificate, all the persons interested in the partnership are liable, as
general partners, for all the engagements thereof.
26
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§ 1453. Sums contributed.] An affidavit of each of the partners,
stating that the suras specified in the certificate of the partnership as
having been contributed by each of the special partners, have been
actually and in good faith paid in the lawful money of the United
States, must be filed in the same office with the original certificate. .
§ 1454. Compliance required.] No special partnership is formed
until the provisions of the last Jive [three] sections are complied
with.
§ 1455. Certificate published.] The certificate mentioned in this
article, or a statement of its substance, must be published in a news
paper printed in the county where the original certificate is filed, and
if no newspaper is there printed, then in a newspaper in the territory
nearest thereto. Such publication must be made once a week 'for four
successive weeks, beginning within one week from the time of filing
such certificate. In case the publication is not so made, the partner
ship must be deemed general.
§ 1456. Affidavit filed.] An affidavit of publication pursuant to
the preceding section, made by the printer, publisher, or chief clerk of
a newspaper, may be filed with the register of deeds with whom the
original certificate was filed, and is presumptive evidence of the facts
therein stated.
§ 1457. Renewal—same method.] Every renewal or continuance
of a special partnership must be certified, recorded, verified, and
published in the same manner as upon its original formation.
Article II. -Powers, Rights and Duties of the Partners.
§ 1458. Style of special partnership.] The business of a special
partnership must be conducted under a name, consisting of the names
or surnames of one or more of the general partners only, with or
without the addition of the words "and company," or "& Co." Such
partnership shall put up in some conspicuous place, on the outside, and
in front of the building in which it has its chief place of business,
some sign 011 which shall he painted, in legible English characters, all
the names of all the members of such partnership, designating the
special partners.
§ 145y. Who do business.] The general partners only have
authority to transact the business of a special partnership.
§ 1460. Relations of special partner.] A special partner may at
all times investigate the partnership affairs, and advise his partners or
their agents as to their management.
§ 1461. May loan tu firm.] A special partner may lend money to
the partnership, or advance money for it, and take from it security
therefor, and as to such loans or advances, has the same rights as any
other creditor; but, in case of the insolvency of the partnership, all
other claims which he may have against it must be postponed until all
other creditors are satisfied.
§ 1462. Who sue and are sued.] In all matters relating to a
special partnership, its general partners may sue and be sued alone, in
the same manner as if there were no special partners.
§ 1463. Withdrawal ok capital.] No special partner, under any
pretense, may withdraw any part of the capital invested by him in the
partnership during its continuance.
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§ 1464. May draw profits.] A special partner may receive such
lawful interest, and such proportion of profits, as may be agreed upon,
if not paid out of the capital invested in the partnership by him, or by
some other special partner, and is not bound to refund the same to
meet subsequent losses.
§1465. Becomes general partner.] If a special partner withdraws
capital from the firm, contrary to the provisions of this article, he
thereby becomes a general partner.
§1466. Preferential transfers.] Every transfer of the property
of a special partnership, or of a partner therein, made after or in con
templation of the insolvency of such partnership or partner, with
intent to give a preference to any creditor of such partnership or
partner, over any other creditor of such partnership, is void against
the creditors thereof; and every judgment confessed, lien created, or
security given, in like manner and with the like intent, is in like
manner void.
Article III.—Liability of Partners.
§ 1467. Liability general partners.] The general partners in a
special partnership, are liable to the same extent as partners in a
general partnership.
§ 1468. Of special partners.] The contribution of a special partner
to the capital of the firm, and the increase thereof, is liable for its
debts, but he is not otherwise liable therefor, except as follows:
1. If he has willfully made or permitted a false or materially defec
tive statement in the certificate of the partnership, the affidavit filed
therewith, or the published announcement thereof, he is liable as a
general partner to all the creditors of the firm.
2. If he has willfully interfered with the business of the firm, except
as permitted in article II of this chapter, he is liable in like manner;
or,
3. If he has willfully joined in or assented to an act contrary to
any of the provisions of article II of this chapter, he is liable in like
manner.
§ 1469. Same.] When a special partner has unintentionally done
any of the acts mentioned in the last section, he is liable as a general
partner to any creditor of the firm who has been actually misled
thereby to his prejudice.
§ 1470. Questioning existence of.] One who, upon making a
contract with a partnership, accepts from or gives to it a written
memorandum of the contract, stating that the partnership is special,
and giving the names of the special partners, cannot afterwards charge
the persons thus named as general partners upon that contract, by
reason of an error or defect in the proceedings for the creation of the
special partnership, prior to the acceptance of the memorandum, if
an effort has been made by the partners, in good faith, to form a
special partnership in the manner required by law.
Article IV.—Alteration and Dissolution.
§ 1471. Special becomes general.] A special partnership becomes
general, if. within ten days after any partner withdraws from it, or
any new partner is received into it, or a change is made in the nature
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of its business, or in its name, a certificate of such fact, duly verified
and signed by one or more of the partners, is not filed with the clerk
of the district court and the register of deeds, with whom the original
certificate of the partnership was filed, and notice thereof published
as is provided in article 1 of this chapter for the publication of the
certificate.
§ 1472. New partners.] New special partners may be admitted
into a special partnership, upon a certificate, stating the names, resi
dences, and contributions to the common stock of each of such part
ners, signed by each of them and by the general partners, verified,
acknowledged, or proved, and filed with the clerk, and recorded in the
register's office in which the original certificate was filed, according to
the provisions of article I of this chapter.
§ 1473. Dissolution —notice. | A special partnership is subject to
dissolution in the same manner as a general partnership, except that
no dissolution by the act of the partners is complete, until a notice
thereof has been filed and recorded in the office of the register of
deeds with whom the original certificate was recorded, and filed in
the office of the clerk of the district court, and published once in
each week, for four successive weeks, in a newspaper printed in each
county where the partnership has a place of business.

TITLE XL
INSURANCE.

Chapter

I.
II.
III.
IV.

Insurance in General.
Marine Insurance.
Fire Insurance.
Life and Health Insurance.

CHAPTER I.
insurance in general.

Article

I.
II.

Definition of Insurance.
What May be Insured.

Article I. — Definition of Insurance.
§ 1474. Contract to indemnify. | insurance is a contract whereby
one undertakes to indemnify another against loss, damage or liability,
arising from an unknown or contingent event.
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What may be Insured.

§ 1475. Insurable interest.1 A.ny contingent or unknown event,
whether past or future, which may damnify a person having an insur
able interest or create a liability against him. may be insured against,
subject to the provisions of this chapter, with the exception of an
insurance for or against the drawing of any lottery, or for or against
any chance or ticket in a lottery drawing a prize.
§ 1476. Insurance classed.] Tne most usual kinds of insurance
are:
1. Marine insurance.
2. Fire insurance.
3. Life insurance.
4. Health insurance; and,
5. Accident insurance.
§ 1477. Law general.] All kinds of insurance are subject to the
provisions of this chapter.
Article III.

Parties to the Contract.

§ 1478.
Insurer.] The person who undertakes to indemnify
another by a contract of insurance, is called the insurer, and the per
son indemnified is called the insured.
§ 1479. Who may insure.] Any one who is capable of making a
contract may be an insurer, subject to the restrictions imposed by
special statutes upon foreign corporations, non-residents and others.
§ 1480. Who be insured.] Any one except a public enemy may be
insured.
§ 1481. Of mortgaged property.] Where a mortgagor of property
effects insurance in his own name, providing that the loss shall be
payable to the mortgagee, or assigns a policy of insurance to the mort
gagee, the insurance is deemed to be upon the interest of the
mortgagor, who does not cease to be a party to the original contract,
and any act of his which would otherwise avoid the insurance will
have the same effect, although the property is in the hands of the
mortgagee.
§ 1482. Same.] If an insurer assents to the transfer of an insur
ance from a mortgagor to a mortgagee, and, at the time of his assent,
imposes further obligations on the assignee, making a new contract
with him, the acts of the mortgagor cannot affect his rights.
Article IV.—Insurable Interest.
§ 1483. Definition.] Every interest in property, or any relation
thereto, or liability in respect thereof, of such a nature that a con
templated peril might directly damnify the insured, is an insurable
interest.
§ 1484. Classified.] An insurable interest in property may con
sist in:
1. An existing interest.
2. An inchoate interest founded on an existing interest; or,
3.. An expectancy, coupled with an existing interest in that out of
which the expectancy arises.
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§ 1485. Carrier. &c, has.] A carrier or depositary of any kind has
an insurable interest in a thing held by him as .such, to the extent of
its value.
§ 1486. Not insurable.] A mere contingent or expectant interest
in anything, not founded on an actual right to the thing, nor upon any
valid contract for it, is not insurable.
§ 1487. Measure of interest.] The measure of an insurable inter
est in property is the extent to which the insured might be damnified
by loss or injury thereof.
§ 1488. Without interest void.] The sole object of insurance is
the indemnity of the insured, and if he has no insurable interest the
contract is void.
§ 1489. Must exist -when.] An interest insured must exist when
the insurance takes effect, and when the loss occurs, but need not
exist in the meantime.
§ 1490. Effect of transfer.] Except in the cases specified in the
next four sections, and in the cases of life, accident, and health insur
ance, a change of interest in any part of a thing insured, unaccompanied
by a corresponding change of interest in the insurance, suspends the
insurance to an equivalent extent, until the interest in the thing and
the interest in the insurance are vested in the same person.
§ 1491. Transfer after loss.] A change of interest in a thing
insured, after the occurrence of an injury which results in a loss, does
not affect the right of the insured to indemnity for the loss.
§ 1492. Exception.] A change of interest in one or more of several
distinct things, separately insured by one policy, does not avoid the
insurance as to the others.
§ 1493. Same by death.] A change of interest, by will or succes
sion, on the death of the insured, does not avoid an insurance; and his
interest in the insurance passes to the person taking his interest in the
thing insured.
§ 1494. By joint owners—evidence.] 1. A transfer of interest by
one of several partners, joint owners, or owners in common, who are
jointly insured to the others, does not avoid an insurance, even though
it has been agreed that the insurance shall cease upon an alienation of
the thing insured.
2. Every stipulation in a policy of insurance for the payment of loss,
whether the person insured has or has not any interest in the prop
erty insured, or that the policy shall be received as proof of such
interest, and every policy executed by way of gaming or wagering,
is void.
Article V. —Concealment and Representation.
§ 1495. Definition.] A neglect to communicate that which a party
knows, and ought to communicate, is called a concealment.
§ 1496. Effect of.] A concealment, whether intentional or unin
tentional, entitles the injured party to rescind a contract of insurance.
§ 1497. Mutual disclosures.] Each party to a contract of insur
ance must communicate to the other in good faith, all facts within his
knowledge which are. or which he believes to be, material to the
contract, and which the other has not the means of ascertaining, and
as to which he makes no warranty.
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§ 1498. Not bound to disclose.] Neither party to a contract of
insurance is bound to communicate information of the matters follow
ing, except in answer to the inquiries of the other:
1. Those which the other knows.
2. Those which, in the exercise of ordinary care, the other ought
to know, and of which the former has no reason to suppose him
ignorant.
3. Those of which the other waives communication.
4. Those which prove or tend to prove the existence of a risk
excluded by a warranty, and which are not otherwise material; and,
5. Those which relate to a risk excepted from the policy, and which
are not otherwise material.
§ 1499. Legal construction]. Materiality is to be determined not
by the event, but solely by the probable and reasonable influence of
the facts upon the party to whom the communication is due, in form
ing his estimate of the disadvantages of the proposed contract or in
making his inquiries.
§ 1500.
Presumed knowledge. 1
Each party to a contract of
insurance is bound to know all the general causes which are open to
his inquiry, equally with that of the other, and which may effect
either the political or material perils contemplated, and all general
usages of trade.
§ 1501. Right waived.] The right to information of material
facts may be waived, either by the terms of insurance, or by neglect
to make inquiries as to such facts, where they are distinctly implied
in other facts of which information is communicated.
§ 1502. Only on inquiry.] Information of the nature or amount of
the interest of one insured need not be communicated unless in
answer to inquiry, except as prescribed by section 1518.
§ 1503. Fraud.] An intentional and fraudulent omission, on the
part of one insured, to communicate information of matters proving
or tending to prove the falsity of a warranty, entitles the insurer to
rescind.
§ 1504. Matters of opinion.] Neither party to a contract of
insurance is bound to communicate, even upon inquiry, information
of his own judgment upon the matters in question.
§ 1505. Form.] A representation may be oral or written.
§ 1506. When made.] A representation may be made at the same
time with issuing the policy, or before it
§ 1507. Interpretation.] The language of a representation is to
be interpreted by the same rules as the language of contracts in
general.
§ 1508. As to future.] A representation as to the future is to
be deemed a promise, unless it appears that it was merely a statement
of belief or expectation.
§1509. Qualify implied warranty. I A representation cannot be
allowed to qualify an express provision in a contract of insurance;
but it may qualify an implied warranty.
§ 1510. When withdrawn.] A representation may be altered or
withdrawn before the insurance is effected, but not afterwards.
% 1511. Reference.] The completion of the contract of insurance
is the time to which a representation must be presumed to refer.
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§ 1512. Information and beljek.] When a person insured has no
personal knowledge of a fact, he may nevertheless repeat information
which he has upon the subject, and which he believes to be true, with
the explanation that he does so on the information of others, or he
may submit the information, in its whole extent, to the insurer; and
in neither case is he responsible for its truth, unless it proceeds from
an agent of the insured whose duty it is to give the intelligence.
§ 1513. Falsity.] A representation is to be deemed false when the
facts fail to correspond with its assertions or stipulations.
§1514. Effect of falsity. | If a representation is false in a
material point, whether affirmative or promissory, the injured party is
entitled to rescind the contract from the time when the representation
becomes false.
§ 1515. Rule.] The materiality of a representation is determined
by the same rule as the materiality of a concealment.
§ 1516. Provisions apply- rescission. 1 1. The provisions of this
article apply as well to a modification of a contract of insurance as to
its original formation.
2. Whenever a right to rescind a contract' of insurance is given to
the insurer by any provision of this chapter, such right may be exer
cised at any time previous to the commencement of an action on the
contract.
Article VI.

The Policy.

§1517. Definition.] The written instrument, in which a contract
of insurance is set forth, is called a policy of insurance.
§ 1518. Essential specifications.'] A policy of insurance must
specify:
1. The parties between whom the contract is made.
2. The rate of premium.
3. The property or life insured.
4. The interest of the insured in property insured, if he is not the
absolute owner thereof.
5. The risks insured against; and,
6. The period during which the insurance is to continue.
§ 1519. Effect of name.] When the name of the person intended
to be insured is specified in a policy, it can be applied only to his own
proper interest.
§ 1520. By trustee or agent.] When an insurance is made by an
agent or trustee, the fact that his principal or beneficiary is the
person really insured, may be indicated by describing him as an agent
or trustee, or by other general words in the policy.
§ 1521. Terms must include.) To render an insurance, effected by
one partner or part owner, applicable to the interest of his copartners,
or of other part owners, it is necessary that the terms of the policy
should be such as are applicable to the joint or common interest.
§ 1522. Specific person.] When the description of the insured iu
a policy is so general that it may comprehend any person, or any class
of persons, he only can claim the benefit of the policy who can. show
that it was intended to include him.
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§ 1523. May run to whomsoever.] A policy may be so framed that
it will inure to the benefit of whomsoever, during the continuance of
the risk, may become the owner of the interest insured.
§ 1524. Transfer.] The mere transfer of a thing insured does not
transfer the policy, but suspends it until the same person becomes
owner of both policy and the thing insured.
§ 1525. Classes.] A policy is either open or valued.
§ 1526. To be ascertained.] An open policy is one in which the
value of the thing insured is not agreed upon, but is left to be ascer
tained in case of loss.
§ 1527. Agreed value.] A valued policy is one which expresses on
its face an agreement that the thing insured shall be valued at a
specified sum.
8 1528. Successive insurance.] A running policy is one which
contemplates successive insurances, and which provides that the
object of the policy may be from time to time defined, especially as to
the subjects of insurance, by additional statements or indorsements.
§ 1529. Effect of receipt.] An acknowledgment in a policy of the
receipt of premium is conclusive evidence of its payment, so far as to
make the policy binding, notwithstanding any stipulation therein that
it shall not be binding until the premium is actually paid.
§ 1530. Void agreement.] An agreement made before a loss, not
to transfer the claim of a person insured against the insurer, after the
loss has happened, is void.
Article VII.—Warranties.
§ 1531. Classified.] A warranty is either express or implied.
§ 1532. No form.] No particular form of words is necessary to
create a warranty.
§ 1533. Express to be written.] Every express warranty, made at
or before the execution of a policy, must be contained in the policy
itself, or in another instrument signed by the insured and referred to
in the policy, as making a part of it. '
§ 1534. Time.] A warranty may relate to the past, present, the
future, or to any or all of these.
§ 1535. Construction.] A statement in a policy, of a matter relating
to the person or thing insured, or to the risk, as a fact, in an express
warranty thereof.
§ 1536. Intention means act.] A statement in a policy, which
imports that it is intended to do or not to do a thing which materially
affects the risk, is a warranty that such act or omission shall take
place.
§ 1537. Omission does not void.] When, before the time arrives
for the performance of a warranty relating to the future, a loss
insured against happens, or performance becomes unlawful at the place
of the contract, or impossible, the omission to fulfill the warranty does
not avoid the policy.
§ 1 538. May rescind.] The violation of a material warranty, or
other material provisions of a policy, on the part of either party
thereto, entitles the other to rescind.
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§ 1539. What avoids.) A policy may declare that a violation of
specified provisions thereof, shall avoid it; otherwise the breach of an
immaterial provision does not avoid the policy.
§ 1540. Breach without fraud.) A breach of warranty, without
fraud, merely exonerates an insurer from the time that it occurs, or
where it is broken in its inception, prevents the policy from attaching
to the risk.
Article VIII.—Premium.
§ 1541. When payable.] An insurer is entitled to payment of the.
premium as soon as the thing insured is exposed to the peril insured
against.
§ 1542. Return when.) A person insured is entitled to a return.of
premium, as follow.s:
1. To the whole premium, if no part of his interest in the thing
insured be exposed to any of the perils insured against.
2. Where the.insurance is made for a definite period of time, and
the insured surrenders his policy to such proportion of the premium
as corresponds with the unexpired time, after deducting from the
whole premium any claim for loss or damage under the policy which
has previously accrued.
§ 1543. Same.) A person insured is entitled to a return of the pre
mium when the contract is voidable, on account of the fraud or
misrepresentation of the insurer, or on account of facts of the
existence of which the insured was ignorant without his fault; or
when, by any default of the insured other than actual fraud, the
insurer never incurred any liability under the policy.
§ 1544. Not so far as risk.] If a peril insured against has existed,
and the insurer has been liable for any period, however short, the
insured is not entitled to return of premiums, so far as that particular
risk is concerned.
§ 1545. Ratable return. | In case of an over-insurance by several
insurers, the insurer is entitled to a ratable return of the pi'emium,
proportioned to the amount by which the aggregate sum insured in all
the policies exceeds the insurable value of the thing at risk.
§1546. Contribution. | When an over-insurance is affected by
simultaneous policies, the insurers contribute to the premium to be
returned, in proportion to the amount insured by their respective
policies.
§ 1547. Same.) When an over-insurance is affected by successive
policies, those only contribute to a return of the premium, who are
exonerated by prior insurances from the liability assumed by them,
and in proportion as the sum for which the premium was paid exceeds
the amount for which, on account of prior insurance, they could be
made liable.
Article IX. Loss.
•
§ 1548. When insurer liable.] An insurer is liable for a loss of
which a peril insured against was the proximate cause: although a
peril not contemplated by the contract may have been a remote cause
of the loss; but he is not liable for a loss of which the peril insured
against was only a remote cause.
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§1549. In other cases.] An insurer is liable where the thing insured
is rescued from a peril insured against, that would otherwise have
caused a loss, if in the course of such rescue the thing is exposed to
peril, not insured against, which permanently deprives the insured of
its possession, in whole or in part; or where a loss is caused by efforts
to rescue the thing insured from a peril insured against.
§ 1550. Exception includes consequences. 1 Where a peril is
specially excepted in a contract of insurance, a loss, which would not
have occurred but for such peril, is thereby excepted; although the
immediate cause of the loss was a peril, which was not excepted.
§ 155L Acts of insured—effect of.] An insurer is not liable for
a loss caused by the willful act of the insured; but he is not exonerated
by the negligence of the insured, or of his agents or others.
Article X. —Notice of Loss.
\
§ 1552. No unnecessary delay.] In case of loss upon an insurance,
againt fire, an insurer is exonerated, if notice thereof be not given to
him by some person insured, or entitled to the benefit of the insurance,
without unnecessary delay.
§ 1553. Best in his power.] Where preliminary proof of loss is
required by a policy, the insured is not bound to give such proof as
would be necessary in a court of justice; but it is sufficient for him to
give the best evidence which he has in his power at the time.
§ 1554. Waiver of defects.] All defects in a notice of loss, or in
preliminary proof thereof, which the insured might remedy, and which
the insurer omits to specify to him, without unnecessary delay, as
grounds of objection, are waived.
§ 1555. Waiver of delays.] Delay in the presentation to an insurer
of notice or proof of loss is waived, if caused by any act of his, or if
he omits to make objection promptly and specifically upon that ground.
§ 1556. Reasonable diligence.] If a policy requires, by way of
preliminary proof of loss, the certificate or testimony of another
person than the insured, it is sufficient for the insured to use reason
able diligence to procure it, and in case of the .refusal of such person
to give it, then to furnish reasonable evidence to the insurer that such
refusal was not induced by any just grounds of disbelief in the facts
necessary to be certified.
Article XI. —Double Insurance.
§ 1557.
Definition. A double insurance exists where the same
person is insured by several insurers seperately in respect to the same
subject and interest.
§ 1558. Order of liability.] In case of double insurance, the
several insurers are liable to pay losses thereon as follows:
1. In fire insurance, each insurer must contribute ratably towards
the loss, without regard to the dates of the several policies.
2. In marine insurance, the liability of the several insurers for a total
loss, whether actual or constructive, where the policies are not simul
taneous, is in the order of the dates of the several policies; no liability
attaching to a second or other subsequent policy, except as to the
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excess of the loss over the amount of all previous policies on the same
interest. If two or more policies bear date upon the same day, they
are deemed to be simultaneous, and the liability of insurers on simul
taneous policies is to contribute ratably with each other. The
insolvency of any of the insurers does not affect the proportionate
liability of the other insurers. The liability of all insurers on the
same marine interest for a partial or average loss, is to contribute
ratably.
Article XII. Re-Insurance.
§ 1559. Definition.] A contract of re-insurance is one by which an
insurer procures a third person to insure him against loss or liability
by reason of such original insurance.
§ 1560. Disclosure required.] Where an insurer obtains re-in
surance, he must communicate all the representations of the original
insurer, and also all the knowledge and information he possesses,
whether previously or subsequently acquired, which is material to the
risk.
'
v
§ 1561. Presumed nature of.] A re-insurance is presumed to be a
contract of indemnity against liability, and not merely against
damage.
§ 1562. Who iiicluded.] The original insured has no interest in a
contract of re-insurance.

CHAPTER II.
MARINE INSURANCE.

Article I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.

Definition of Marine Insurance.
Insurance Interest.
Concealment.
Representations.
Implied Warrantees.
The Voyage and Deviation.
Loss.
Abandonment.
Measure of Indemnity.

Article I.— Definition of Marine Insurance.
§ 1568.
Definition.] Marine insurance is an insurance against
risks connected with navigation, to which a ship, cargo, freightage,
profits, or other insurable interest in movable property, may be ex
posed during a certain voyage or a fixed period of time.
Article II.

Insurable Interest.

§ 1564. Owner retains. | The owner of a ship has in all cases an
insurable interest in it, even when it has been chartered by one who
covenants to pay him its value in case of loss.
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§ 1565. Hypothecation reduces.] The insurable interest of the
owner of a ship hypothecated by bottomry is only the excess of its
value over the amount secured by bottomry.
§ 1566. Definition.] Freightage, in the sense of a policy of marine
insurance, signifies all the benefit derived by the owner, either from
the chartering of the ship, or its employment for the carriage of his
own goods, or those of others.
§ 1567. Expected earnings.] The owner of a ship has an insur
able interest in expected freightage which he would have certainly
earned but for the intervention of a peril insured against.
§ 1568. Same.] The interest mentioned in the last section exists,
in the case of a charter-party, when the ship has broken ground on
the chartered voyage: and, if a price is to be paid for the carriage of
goods, when they are actually on board, or there is some contract for
putting them on board, and both ship and goods are ready for the
specified voyage.
§ 1569. In profits.] One who has an interest in the thing from
which profits are expected to proceed, has an insurable interest in the
profits.
§ 1570. Charterer.] " The charterer of a ship has an insurable
interest in it, to the extent that he is liable to be damnified by its
loss.
Article III. —Concealment.
§ 1571. Disclosures.] In marine iusurance each party is bound to
communicate, in addition to what is required by section 1497, all the
information which he possesses, material to the risk, except such as is
mentioned in section 1498, and to state the exact and whole truth in
relation to all matters that he represents, or upon inquiry assumes to
disclose.
§ 1572. Belief material.] In marine insurance information of the
belief or expectation of a third person, in reference to a material fact,
is material.
§ 1573. Presumed knowledge.] A person insured by a contract of
marine insurance is presumed to have had knowledge, at the time of
insuring, of a prior loss, if the information might possibly have reached
him in the usual mode of transmission, and at the usual rate of com
munication.
§ 1574. Partial exoneration.] A concealment in marine insurance,
in respect to any of the following matters, does not vitiate the entire
contract, but merely exonerates the insurer from a loss resulting from
the risk concealed:
1. The national character of the insured.
2. The liability of the thing insured to capture and detention.
3. The liability to seizure from breach of foreign laws of trade.
4. The want of necessary documents; and.
5. The use of false and simulated papers.
Article IV.

Representations.

§ 1575. Falsity rescinds.] If a representation, by a person insured
by contract fo marine insurance, is intentionally false in any respect,
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whether material or immaterial, the insurer may rescind the entire
contract. ,
§ 1576. Same.] The eventual falsity of a representation as to
expectation does not, in the absence of fraud, avoid a contract of
insurance.
Article V.—Implied Warranties.
§ 1577. Seaworthiness.] In every marine insurance upon a ship,
or freight, or freightage, or upon anything which is the subject of
marine insurance, a warranty is implied that the ship is seaworthy.
'§ 1578. Definition of.] A ship is seaworthy when reasonably fit to
perform the services, and to encounter the ordinary perils of the
voyage, contemplated by the parties to the policy.
§ 1579. When seaworthy—exceptions.] An implied warranty of
seaworthiness is complied with if the ship be seaworthy at the time of
the commencement of the risk, except in the following cases:
1. When the insurance is made for a specified length of time, the
implied warranty is not complied with, unless the ship be seaworthy
at the commencement of every voyage she may undertake during that
time; and,
2. When the insurance is upon the cargo, which by the terms of the
policy, or the description of the voyage, or the established custom of
the trade, is to be transhipped at an intermediate port the implied
warranty is not complied with, unless each vessel upon which the
cargo is shipped, or transhipped, be seaworthy at the commencement
of its particular voyage.
§ 1580. What included in.] A warranty of seaworthiness extends
not only to the condition of the structure of the ship itself, but
requires that it be properly laden, and provided with a competent
master, a sufficient number of competent officers and seamen, and the
requisite appurtenances and equipments, such as cables and anchors,
food, fuel, and lights, and other necessary or proper stores and imple
ments for the voyage.
§ 1581. Degrees of in parts.] Where different portions of the
voyage, contemplated by a policy, differ in respect to the things requi
site to make the ship seaworthy therefor, a warranty of seaworthiness
is complied with, if, at the commencement of each portion, the ship
is seaworthy with reference to that portion.
§ 1582. Delayed repairs.] When a ship becomes unseaworthy
during the voyage to which an insurance relates, an unreasonable
delay in repairing the defect, exonerates the insurer from liability for
any loss arising therefrom.
§ 1583. Seaworthiness for cargo.] A ship which is seaworthy for
the purpose of an insurance upon the ship, may, nevertheless, by reason
of being unfitted to receive the cargo, be unseaworthy for the purpose
of insurance upon the cargo.
§ 1584. Neutral papers.] Where the nationality or neutrality of
a ship or cargo is expressly warranted, it is implied that the ship will
carry the requisite documents to show such nationality or neutrality,
and that it will not carry any documents which cast reasonable
suspicion thereon.
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The Voyage and Deviation.

§ 1585. Mercantile usage.] When the voyage contemplated by a
policy is described by the places of beginning and ending, the voyage
insured is one which conforms to the course from point to point fixed
by mercantile usage between those places.
§ 1586. Same —exception.) If the course of sailing is not fixed by
mercantile usage, the voyage insured by a policy is the way between
the places specified, which, to a master of ordinary skill and discretion,
would seem the most natural, direct, and advantageous.
§ 1587. Deviation defined.] Deviation is a departure from the
course of the voyage insured, mentioned in the last two sections, or an
unreasonable delay in pursuing the voyage: or the commencement of
an entirely different voyage.
§ 1588. Proper deviations.] A deviation is proper:
1. When caused by circumstances over which neither the master
nor the owner of th6 ship has any control.
2. When necessary to comply with a warranty, or to avoid a peril,
whether insured against or not.
3. When made in good faith, and upon reasonable grounds of belief
in its necessity to avoid a peril; or,
4. When made in good faith, for the purpose of saving human life,
or relieving another vessel in distress..
§ 1589. Others improper.] Every deviation, not specified in the
last section, is improper.
§ 1590. Exonerates insurer,] An insurer is not liable for any loss
happening to a thing insured subsequently to an improper deviation.
Article VII.

Loss.

§ 1591. Classified.] A loss may be either total or partial.
§ 1592. Partial.] Every loss which is not total is partial.
| 1593. Total.] A total loss may be either actual or constructive.
§ 1594. Causes of same.] An actual total loss is caused by:
1. A total destruction of the thing insured.
2. The loss of the thing by sinking, or by being broken up.
8. Any damage to the thing which renders it valueless to the owner
for the purposes for which he held it; or,
4. Any other event which entirely deprives the owner of the pos
session at the port of destination of the thing insured.
§ 1595. Constructive total loss.| A constructive total loss is one
which gives to a person insured a right to abandon under section
1603.
§ 1596. Actual presumed.] An actual loss may be presumed from
the continued absence of a ship without being heard of; and the length
of time which is sufficient to raise this presumption depends on the
circumstances of the case.
§ 1597. Voyage broken up. J When a ship is prevented, at an
intermediate port, from completing the voyage, by the perils insured
against, the master must make every exertion to procure, in the same
or contiguous port, another ship, for the purpose of conveying the
cargo to its destination; and the liability of a marine insurer thereon
continues after they are thus reshipped.
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§1598. Cost of reshipment.] In addition to the liability mentioned
in the last section, a marine insurer is bound for damages, expenses of
discharging, storage, reshipment, extra freightage, and all other
expenses incurred in saving cargo reshipped pursuant to the last
section, up to the amount insured.
>
§ 1599. Payment without notice.] Upon an actual total loss a
person insured is entitled to payment without notice of abandonment.
§ 1600. General average loss.] Where it has been agreed that
an insurance upon a particular thing, or class of things, shall be free
from particular average, a marine insurer is not liable for any
particular average loss not depriving the insured of the possession, at
the port of destination, of the whole of such thing, or class of things,
even though it become entirely worthless; but he is liable for his pro
portion of all general average loss assessed upon the thing insured.
§ 1601. Insurance against total loss.] An insurance confined in
terms to an actual total loss, does not cover a constructive total loss,
but covers any loss which necessarily results in depriving the insured
of the possession, at the port of destination, of the entire thing
insured.
Article VIII.—Abandonment.
§ 1602. Definition.] Abandonment is the act by which, after a
constructive total loss, a person insured by a contract of marine
insurance, declares to the insurer that he relinquishes to him his
interest in the thing insured.
§ 1603. When authorized.] A person insured by a contract of
marine insurance may abandon the thing insured, or any particular
portion thereof, separately valued by the policy, or otherwise separately
insured, and recover for a total loss thereof, when the cause of the loss
is a peril insured against:
1. If more than half thereof, in value, is actually lost, or would have
to be expended to recover it from the peril.
2. If it is injured to such an extent as to reduce its value more than
one-half.
3. If the thing insured being a ship, the contemplated voyage
cannot be lawfully performed, without incurring an expense to the
insured of more than half the value of the thing abandoned, or without
incurring a risk which a prudent man would not take under the cir
cumstances; or,
4. If the thing insured being cargo or freightage, the voyage cannot
be performed, nor another ship procured by the master within a reason
able time, and with reasonable diligence, to forward the cargo,
without incurring the like expenses or risk. But freightage cannot in
any case be abandoned, unless the ship is also abandoned.
§ 1604. Must be absolute.] An abandonment must be neither
partial nor conditional.
§ 1605. When made.) An abandonment must be made within
a reasonable time after information of the loss, and after the com
mencement of the voyage, and before the party abandoning has
information of its completion.
§ 1606. When ineffectual.] Where the information upon which
■an abandonment has been made proves incorrect, or the thing insured
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was so far restored when the abandonment was made that there was
then in fact no. total loss, the abandonment becomes ineffectual.
§ 1607. Form of notice.] Abandonment is made by giving notice
thereof to the insurer, which may be done orally or in writing.
§ 1608. Requisites of.] A notice of abandonment must be explicit,
and must specify the particular cause of the abandonment; but need
state only enough to show that there is probable cause therefor, and
need not be accompanied with proof of interest or of loss.
§1609. Notice governs.] An abandonment can be sustained only
upon the cause specified in the notice thereof.
§ 1610. Is a transfer.] An abandonment is equivalent to a trans
fer by the insured, of his interest, to the insurer, with all the chances
of recovery and indemnity.
§ 1611. Payment entitles to salvage.] If a marine insurer pays for
a loss as if it were an actual total loss, he is entitled to whatever may
remain of the thing insured, or its proceeds or salvage, as if there had
been a formal abandonment.
§ 1612. Agents of insurer.] Upon an abandonment acts done in
good faith by those who were agents of the insured, in respect to the
thing insured, subsequent to the loss, are at the risk of the insurer,
and for his benefit.
§ 1613. Acceptance unnecessary.] An acceptance of an abandon
ment is not necessary to the rights of the insured, and is not to be
presumed from the mere silence of the insurer, upon his receiving
notice of abandonment.
§ 1614. Conclusive.] The acceptance of an abandonment, whether
express or implied, is conclusive upon the parties, and admits the loss
and sufficiency of the abandonment.
§ 1615. Irrevocable.] An abandonment once made and accepted
is irrevocable, unless the ground upon which it was made proves to be
unfounded.
§ 1616. Effect of freightage.] On an accepted abandonment of
a ship, freightage earned previous to the loss belongs to the insurer
thereof; but freightage subsequently earned, belongs to the insurer of
the ship.
§ 1617. Refusal to accept.] If an insurer refuses, to accept a valid
abandonment, he is liable as upon an actual total loss, deducting from
the amount any proceeds of the thing insured which may have come
to the hands of the insured.
§ 1618. Omission.] If a person insured omits to abandon, he may,
nevertheless, recover his actual loss.
Article IX.—Measure of Indemnity.
§ 1619. Valuation conclusive.] A valuation in a policy of marine
insurance is conclusive between the parties thereto, in the adjustment
of either a partial or total loss, if the insured has some interest at
risk, and there is no fraud on his part; except that when a thing has
been hypothecated by bottomry or respondentia, before its insurance,
and without the knowledge of the person actually procuring the
insurance, he may show the real value. But a valuation fraudulent in
fact entitles the insurer to rescind the contract.
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§ 1620. Partial loss.] A marine insurer, is liable, upon a partial
loss, only for such proportion ■ of the amount insured by him, as the
loss bears to the value of the whole interest of the insured in the
property insured.
§ 1621. Profits.] Where profits are separately insured in a con
tract of marine insurance, the insured is entitled to recover, in case of
loss, a proportion of such profits equivalent to the proportion which
the value of the property lost bears to the value of the whole.
§ 1622. Valuation proportioned.] In case of a valued policy of
marine insurance on freightage or cargo, if a part only of the subject
is exposed to risk, the valuation applies only in proportion to such
part.
§ 1623. Presumption.] When profits are valued and insured by a
contract of marine insurance, a loss of them is conclusively presumed
from a loss of the property out of which they were expected to arise,
and the valuation fixes their amount.
§ 1624. Rules for estimate.] In estimating a loss under an open
policy of marine insurance, the following rules are to be observed:
1. The value of a ship is its value at the beginning of the risk,
including all articles or charges which add to its permanent value, or
which are necessary to prepare it for the voyage insured.
2. The value of cargo is its actual cost to the insured, when laden
on board, or where the cost cannot be ascertained, its market value at
the time and place of lading, adding the charges incurred in purchas
ing and placing it on board, but without reference to any losses
incurred in raising money for its purchase, or to any drawback on its
exportation, or to the fluctuations of the market si the port of desti
nation, or to expenses incurred on the way, or on arrival.
3. The value of freightage is the gross freightage, exclusive of prim
age, without reference to the cost of earning it; and,
4. The cost of insurance is in each case to be added to the value thus
estimated.
§ 1625. Arrival damaged.] If cargo insured against partial loss
arrives at the port of destination in a damaged condition, the loss of
the insured is deemed to be the same proportion of the value which
the market price at that port of the thing so damaged bears to the
market price it would have brought if sound.
§ 1626. Expenses.] A marine insurer is liable for all the expenses
attendant upon a loss which forces the ship into port to be repaired;
and where it is agreed that the insured may labor for the recovery of
the property, the insurer is liable for the expense incurred thereby,
such expense, in either case, being in addition to the total loss, if that
afterwards occurs.
§ 1627. General average.] A marine insurer is liable for a loss
falling upon the insured, through a contribution in respect to the thing
insured, required to be made by him towards a general average loss
called for by a peril insured against.
§ 162S. Contribution.] Where a person insured by a contract of
marine insurance has a demand against others for contribution, he
may claim the whole loss from the insurer, subrogating him to his own
right to contribution. But no such claim can be made upon the
insurer after the separation of the interests liable to contribution, nor
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when the insured, having the right and opportunity to enforce con
tribution from others, has neglected or waived the exercise of that
right.
§ 1629. New for old.] In the case of a partial loss of a ship, or
its equipments, the old materials are to be applied toward payment
for the new, and whether the ship is new or old, a marine insurer is
liable for only two-thirds of the remaining cost of the repairs, except
that he must pay for anchors and cannon in full, and for sheathing
metal at a depreciation of only two and one-half per cent, for each
month that it has been fastened to the ship.

CHAPTER III.
FIRE INSURANCE.

§ 1630. Increasing risk.] An alteration in the use or condition of
a thing insured, from that to which it is limited by the policy,
made without the consent of the insurer, by means within the control
of the insured, and increasing the risk, entitles an insurer to rescind a
contract of fire insurance.
§ 1631. Same in use.] An alteration in the use or condition of a
thing insured, from that to which it is limited by the policy, which
does not increase the risk, does not affect a contract of fire insurance.
§ 1632. Act of insured.] A contract of fire insurance is not
affected by any act of the insured, subsequent to the execution of the
policy, which does not violate its provisions, even though it increases
the risk, and is the cause of a loss.
§ 1633. Measure of indemnity.] If there is no valuation in the
policy, the measure of indemnity in an insurance against fire is the
lull amount stated in the policy; but the effect of a valuation in a
policy of fire insurance is the same as in a policy of marine insurance.

CHAPTER IV.
life and health insurance.
§ 1634. When payable.] An insurance upon life may be made
payable on the death of the person, or on his surviving a specified
period, or periodically so long as he shall live, or otherwise contin
gently on the continuance or determination of life.
§ 1635. Insurable interest.] Every person has an insurable
interest in the life and health:
1. Of himself.
2. Of any person on whom he depends wholly or in part for educa
tion or support.
3. Of any person under a legal obligation to him for the payment of
money, or respecting property or services, of which death or illness
might delay or prevent the performance; and,
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4. Of any person upon whose life any estate or interest, vested in
him, depends.
§ 1636. Assignee.] A policy of insurance upon life or health may
pass by transfer, will, or succession, to any person, whether he has an
insurable interest or not, and such person may recover upon it what
ever the insured might have recovered.
§ 1637. Notice of transfer.] Notice to an insurer of a transferor
bequest thereof is not necessary to preserve the validity of a policy of
insurance upon life or health, unless thereby expressly required.
§ 1638. Measure of indemnity.] Unless the interest of a person
insured is susceptible of exact pecuniary measurement, the measure of
indemnity under a policy of insurance upon life or health is the sum
fixed in the policy.
§ 1639. Indemnity defined.] Indemnity is a contract by which
one engages to save another from a legal consequence of the conduct
of one of the parties, or of some other person.
§ 1640. Unlawful.] An agreement to indemnify a person against
an act thereafter to be done, is void, if the act be known by such per
son at the time of doing it to be unlawful.
§ 1641. Valid.] An agreement to indemnify a person against an
act already done, is valid, even though the act was known to be
wrongful, unless it was a felony.
§ 1642. Includes agents.] An agreement to indemnify against the
acts of a certain person, applies not only to his acts, and their conse
quences, but also to those of his agents.
§ 1643. Several means each.] An agreement to indemnify several
persons applies to each unless a contrary intention appears.
§ 1644. Joint and separate.] One who indemnifies another against
an act to be done by the latter, is liable jointly with the person indem
nified, and separately to every person injured by such act.
§ 1645. Rules of interpretation.] In the interpretation- of a con
tract of indemnity, the following rules are to be applied, unless a
contrary intention appears:
1. Upon an indemnity against liability, expressly, or in other equiva
lent terms, the person indemnified is entitled to recover upon becom
ing liable.
2. Upon an indemnity against claims or demands, or damages or
costs, expressly, or in other equivalent terms, the person indemnified
is not entitled to recover without payment thereof.
3. An indemnity against claims or demands, or liability, expressly,
or in other equivalent terms, embraces the costs of defense against
such claims, demands, or liability incurred in good faith, and in the
exercise of reasonable discretion.
4. The person indemnifying is bound, on request of the person
indemnified, to defend actions or proceedings brought against the lat
ter in respect to the matters embraced by the indemnity, but the per
son indemnified has the right to conduct such defenses, if he chooses
to do so.
5. If, after request, the person indemnifying neglects to defend the
person indemnified, a recovery against the latter, suffered by him in
good faith, is conclusive in his favor against the former.
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6. If the person indemnifying, whether he is a principal or a surety
in the agreement, has not reasonable notice of the action or proceed
ings against the person indemnified, or is not allowed to control its
defense, judgment against the latter is only presumptive evidence
against the former.
7. A stipulation that a judgment against the person indemnified
shall be conclusive upon the person indemnifying, is inapplicable if he
had a good defense upon the merits, which by want of ordinary care
he failed to establish in the action.
§ 1646. When a surety.] When one, at the request of another,
engages to answer in damages, whether liquidated or unliquidated, for
any violation of duty on the part of the latter, he is entitled to be
reimbursed in the same manner as a surety for whatever he may pay.
§ 1647. Bail.] Upon those contracts of indemnity which are taken
in legal proceedings, as security for the performance of an obligation
imposed or declared by the tribunals, and known as undertakings or
recognizances, the sureties are called bail.
§ 1648. How regulated.] The obligations of bail are governed by
the statutes specially applicable thereto.

TITLE XIII.
guaranty.

Chapter I.
II.

Guaranty in General.
Suretyship.

CHAPTER I.
guaranty in general

Article 1. Definition of Guaranty.
II. Creation of Guaranty.
III. Interpretation of Guaranty.
IV. Liability of Guarantors.
V. Continuing Guaranty.
VI. Exoneration of Guarantors.

Article I.—Definition of Guaranty.
§ 1649. Definition. | A guaranty is a promise to answer for the
debt, default, or miscarriage of another person.
§ 1650. Without consent.] A person may become guarantor even
without the knowledge or consent of the principal:
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Article II.- -Creation of Guaranty.
§ 1651. Consideration.] Where a guaranty is entered into at the
same time with the original obligation, or with the acceptance of the
latter by the guarantee, and forms with that obligation, a part of the
consideration to him, no other consideration need exist. In all other
cases there must be a consideration distinct from that of the original
obligation.
§ 1652. In writing.] Except as prescribed by the next section, a
guaranty must be in writing, and signed by the guarantor; but the
writing need not express a consideration.
§ 16f>3. Exception.] A promise to answer for the obligation of
another, in any of the following cases, is deemed an original obligation
of the promiser, and need not be in writing:
1. Where the promise is made by one wno has received property of
another upon an undertaking to apply it pursuant to such, promise;
or by one who has received a discharge from an obligation in whole
or in part, in consideration of such promise.
2. Where the creditor parts with value, or enters into an obligation,
in consideration of the obligation in respect to which the promise is
made, in terms or under circumstances such as to render the party
making the promise the principal debtor, and the person in whose
behalf it is made his surety.
3. Where the promise, being for an antecedent obligation of another,
is made upon the consideration that the party receiving it cancels the
antecedent obligation, accepting the new promise as a substitute
therefor; or upon the consideration that the party receiving it releases
the property of another from a levy, or his person from imprisonment
under an execution on a judgment obtained upon the antecedent
obligation; or upon a consideration beneficial to the promiser, whether
moving from either party to the antecedent obligation, or from another
person.
4. Where a factor undertakes, for a commission, to sell merchandise
and guaranty the sale.
5. Where the holder of an instrument for the payment of money,
upon which a third person is or may become liable to him. transfers it
in payment of a precedent debt of his own, or for a new consideration,
and in connection with such transfer enters into a promise respecting
such instrument.
§1654. Acceptance necessary.] A mere offer to guaranty is not
binding, until notice of ' its acceptance is communicated by the
guarantee to the guarantor; but an absolute guaranty is binding upon
the guarantor without notice of acceptance.
Article III.

Interpretation of Guaranty.

§ 1655. Implied guaranty.] In a guaranty of a contract, the terms
of which are not then settled, it is implied that its tevms shall be such
as will not expose the guarantor to greater risks than he would incur
under those terms which are most common, in similar contracts, at
the place where the pi'incipal contract is to be performed.
§ 1656. Of solvency.] A guaranty to the effect that an obligation
is good, or is collectible, imports that the debtor is solvent, and that
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the demand is collectible by the usual legal proceedings, if taken with
reasonable diligence.
§ 1657. Recovery.] A guaranty, such as is mentioned in the last
section, is not discharged by an omission to take proceedings upon the
principal debt, or upon any collateral security for its payment, if no
part of the debt could have been collected thereby.
§1658. Insolvency presumed.] In the cases mentioned in section
1656, the removal of the principal from the territory, leaving no
property therein from which the obligation might be satisfied, is
equivalent to the insolvency of the principal, in its effect upon the
rights an<i obligations of the guarantor.
Article IV.—Liability of Guarantors.
§ 1659. Guaranty construed.] A guaranty is to be deemed uncon
ditional, unless its terms import some condition precedent to the
liability of the guarantor.
§ 1660. Liability—when and how.] A guarantor of payment or
performance is liable to the guarantee immediately upon the default
of the principal, and without demand or notice.
§ 1661. Of conditional obligation.]
Where one guaranties a
conditional obligation, his liability is commensurate with that of the
principal, and he is not entitled to notice of the default of the prin
cipal, unless he is unable, by the exercise of reasonable diligence, to
acquire information of such default, and the creditor has actual notice
thereof.
§ 1662. Limitation of obligation.] The obligation of a guarantor
must be neither larger in amount nor in other respects more burden
some than that of the principal; and if, in its terms, it exceeds it, it
is reducible in proportion to the principal obligation.
§ 1663. Illegal contract void.] A guarantor is not liable if the
contract of the principal is unlawful; but he is liable notwithstand
ing any mere personal disability of the principal, though the
disability be such as to make the contract void against the principal.
Article V.—Continuing Guaranty.
§ 1664. Definition.]- A guaranty relating to a future liability of
the principal, under successive transactions, which either continue his
liability or from time to time renew it after it has been satisfied, is
called a continuing guaranty.
§ 1665. Revocation.] A continuing guaranty may be revoked at
any time by the guarantor, in respect to future transactions, unless
there is a continuing consideration as to such transactions which he
does not renounce.
Article VI. - Exoneration of Guarantors.
§ 1666. Exoneration.] A guarantor is exonerated, except so far as
he may be indemnified by the principal, if by any act of the creditor,
without the consent of the guarantor, the original obligation of the
principal is altered in any respect, or the remedies or rights of the
creditor against the principal, in respect thereto, in any way impaired
or suspended.

424

Guaranty.

-

Civil Code.

§1667. Void promise.] A promise by a creditor, which lor any
cause is void, or voidable by him at his option, does not alter the
obligation or suspend or impair the remedy, within the meaning of
the last section.
§ 1668. Alteration rescinded.] The rescission of an agreement
altering the original obligation of a debtor, or impairing the remedy
of a creditor, does not restore the liability of a guarantor who has
been exonerated by such agreement.
§ 1669. Part performance.] The acceptance, by a creditor, of any
thing in partial satisfaction of an obligation, reduces the obligation
of a guarantor thereof, in the same measure as that of the principal,
but does not otherwise affect it.
§ 1670. Delay no discharge.] Mere delay on the part of a creditor
to proceed against the principal, or to enforce any other remedy, does
not exonerate a guarantor.
§ 1671: Indemnity.] A guarantor, who has been indemnified by
the principal, is liable to the creditor to the extent of the indemnity,
notwithstanding that the creditor, without the assent of the guarantor,
may have modified the contract or released the principal.
§ 1672. Act of law.] A guarantor is not exonerated by the dis
charge of his principal by operation of law, without the intervention
or omission of the creditor.

CHAPTER II.
SURETYSHIP.

Article I.
II.
III.
IV.
V.

Who are Sureties.
Liability of Sureties.
Rights of Sureties.
Rights of Creditors.
Letter of Credit.

Article I.—Who are SuretIes.
§ 1673. Definition.] A surety is one who, at the request of
another, and for the purpose of securing to him a benefit, becomes
responsible for the performance by the latter of some act in favor of a
third person, or hypothecates property as security therefor.
§ 1674. Surety who appears principal.] One who appears to be a
principal, whether by the terms of a written instrument, or otherwise,
may show that he is in fact a surety, except a^ against persons who
have acted on the faith of his apparent character of principal.
Article II. —Liability of Sureties.
§1675. Obligation.] A surety cannot be held beyond the express
terms of his contract, and if such contract prescribes a penalty for its
breach, he cannot in any case be liable for more than the penalty.. .. ,
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§ 1676. Like other contracts.] In interpreting the terms of a
contract of suretyship, the same rules are to be observed in the case
of other contracts.
§ 1677. Continues as surety.] Notwithstanding the recovery of
judgment by a creditor against a surety, the latter still occupies the
relation of surety.
§ 1678. P^xoneration.] Performance of the principal obligation, or
an offer of such performance, duly made as provided in this , code,
exonerates a surety.
«
§ 1679. Same.] A surety is exonerated:
1. In like manner with a guarantor.
2. To the extent to which he is prejudiced by any act of the
creditor which would naturally prove injurious to the remedies of
the surety or inconsistent with his rights, or which lessens his security;
or.
3. To the extent to which he is prejudiced by an omission of the
creditor to do anything, when required by the surety, which it is his
duty to do.
Article III.—Rights op Sureties.
§ 1680. Rights of a guarantor.] A surety has all the rights of a
guarantor, whether he becomes personally responsible or not.
§ 1681. Proceedings against principal.] A surety may require his
creditor to proceed against the principal, or to pursue any other
remedy in his power which the surety cannot himself pursue, and
which would lighten his burden ; and if in such case 'the creditor
neglects to do so, the surety is exonerated to the extent to which he is
thereby prejudiced.
§ 1682. May compel principal.] A surety may compel his principal
to perform the obligation when due.
§ 1683. Reimbursement.] If a surety satisfies the principal obliga
tion, or any part thereof, whether with or without legal proceedings,
the principal is bound to reimburse what he has disbursed, including
necessary costs and expenses: but the surety has no claim for reimburse
ment against other persons, though they may have been benefited by
his act, except as prescribed by the next section.
§ 1684. Same.] A surety, upon satisfying the obligations of the
principal, is entitled to enforce every remedy which the creditor then
has against the principal, to the extent of reimbursing what he has
expended; and also to require all his co-sureties to contribute thereto,
without regard to the order of time in which they became such.
§ 1685. Entitled to all securities.] A surety is entitled to the
benefit of every security for the performance of the principal obliga
tion, held by the creditor, or by a co-surety, at the time of entering
into the contract of suretyship, or acquired by him afterwards,
whether the surety was aware of the security or not.
$ 1686. Principal's property first.] Whenever property of a
surety is hypothecated with the property of the principal, the surety
is entitled to have the property of the principal first applied to the
discharge of the obligation.
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Article IV.—Rights of Creditors.
§ 1687. Right to every security.] A creditor is entitled to the
benefit of everything which a surety has received from the debtor by
way of security for the performance of the obligation; and may, upon
the maturity of the obligation, compel the application of such
security to its satisfaction.
Article V. -Letter of Credit.
§ 1688. Definition.] A letter of credit is a written instrument,
addressed by one person to another, requesting the latter to give credit
to the person in whose favor it is drawn.
§ 1689. To several.] A letter of credit may be addressed to
several persons in succession.
§ 1690. When writer liable.] The writer of a letter of credit is,
upon the default of the debtor, liable to those who gave credit in
compliance with its terms.
§ 1691. Classes defined.] A letter of credit is either general or
special. When the request for credit, in a letter, is addressed to specified
persons by name or description, the letter is special. All other letters
of credit are general.
§ 1692. General.] A general letter of credit gives any person to
whom it may be shown, authority to comply with its request, and by
his so doing it becomes, as to him. of the same effect as if addressed
to him by name.
§ 1693. Successive credits on.] Several persons may successively
give credit upon a general letter.
§ 1694. Continuing guaranty.] If the parties to a letter of credit
appear by its terms to contemplate a course of future dealing between
the parties, it is not exhausted by giving a credit, even to the amount
limited by the letter, which is subsequently reduced or satisfied by
payments made by the debtor, but is to be deemed a continuing
guaranty.
§ 1695. Notice to writer.] The writer of a letter of credit is liable
for credit given upon it without notice to him, unless its terms express
or imply the necessity of giving notice.
§ 1696. Credit must agree with letter.] If a letter of credit
prescribes the persons by whom, or the mode in which, the credit is
to be given, or the term of credit, or limits the amount thereof, the
writer is not bound except for transactions which, in these respects,
conform strictly to the terms of the letter.
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TITLE XIV.
LIEN.

Chapter

I. Liens in General.
II. Mortgage.
III. Pledge.
IV. Bottomry.
V. Respondentia.
VI. Other Liens.
VII. Stoppage in Transit.

CHAPTER I.
LIENS IN GENERAL.

Article

I.
II.
III.
IV.
V.
VI.

Definition of Liens.
Creation of Liens.
Effect of Liens.
Priority of Liens.
Redemption from Liens
Extinction of Liens.

Article I.—Definition of Liens.
§ 1697. Definition.] A lien is a charge imposed upon specific
property, by which it is made security for the performance of an act.
§ 1698. Classified.] Liens are either general or special.
§ 1699. General lien.] A general lien is one which the holder
thereof is entitled to enforce as a security for the performance of all
the obligations, or all of a particular class of obligations, which exist in
his favor against the owner of the property.
§ 1700. Special—prior liens.] 1. A special lien is one which
the holder thereof can enforce only as a security for the performance
of a particular act or obligation, and of such obligations as may be
incidental thereto.
2. Where the holder of a special lien is compelled to satisfy a prior
hen for his own protection, he may enforce payment of the amount
so paid by him, as a part of the claim for which his own lien exists.
§ 1701. This chapter applies.] Contracts of mortgage, pledge,
bottomry, or respondentia, are subject to all the provisions of this
chapter.
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Article II.—Creation of Liens.
§ 1702., Two methods.] A lien is created:
1. By contract of the parties; or,
2. By operation of law.
§ 1703. When by law.] No lien arises by mere operation of law
until the time at which the act to be secured thereby ought to be per
formed.
§ 1704. On future interest.] An agreement may be made to
create a lien upon property not yet acquired by the party agreeing to
give the lien, or not yet in existence. In such case the lien agreed for
attaches from the time when the party agreeing to give it acquires
an interest in the thing to the extent of such interest.
§ 1705. Immediate effect.] A lien may be created by contract, to
take immediate effect, as security for the performance of obligations
not then in existence.
Article III.—Effect of Liens.
§ 1706. Transfers no title.] Notwithstanding an agreement to
the contrary, a lien or a contract for a lien transfers no title to the
property subject to the lien.
§ 1707. Void contracts.] All contracts for the forfeiture of prop
erty subject to a lien, in satisfaction of the obligation secured thereby,
and all contracts in restraint of the right of redemption from a lien,
are void, except in the case specified in section 1071.
§ 170S. Does not imply obligation.] The creation of a lien does
not of itself imply that any person is bound to perform the act for
which the lien is a security.
§ 1709. Extent limited.] The existence of a lien upon property
does not of itself entitle the person, in whose favor it exists, to a lien
upon the same property, for the performance of any other obligation
than that which the lien originally secured.
§ 1710. No compensation to holder.) One who holds property by
virtue of a lien thereon, is not entitled to compensation from the
owner thereof for any trouble or expense which he incurs respecting
it, except to the same extent as a borrower, under sections 1082 ana
1083.
Article IV.—Priority of Liens.
§ 1711. According to date.] Other things being equal, different
liens upon the same property have priority according to the time of
their creation, except in cases of bottomry and respondentia.
§ 1712. Priority of purchase price.] A mortgage given for the
price of real property, at the time of its conveyance, has priority over
all other liens created against the purchaser, subject to the operation
of the recording laws.
§ 1713. Order of resort. | Where one has a lien upon several
things, and other persons have subordinate liens upon, or interests in.
some but not all of the same things, the person having the prior lien,
if he can do so without risk of loss to himself, or of injustice to other
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persons, must resort to the property in the following order, on the
demand of any party interested:
1. To the things upon which he has an exclusive lien.
2. To the things which are subject to the fewest subordinate liens.
3. In like manner inversely to the number of subordinate liens upon
the same thing; and.
4. When several things are within one of the foregoing classes and
subject to the same number of liens, resort must be had:
1. To the things which have not been transferred since the prior
lien was created.
2. To the things which have been so transferred without a valuable
consideration; and,
3. To the things which have been so transferred for a valuable con
sideration.
Article V.—Redemption of Lien.
§ 1714. Right of every owner.] Every person, having an interest
in property subject to a lien, has a right to redeem it from the lien, at
any time after the claim is due, and before his right of redemption is
foreclosed.
§ 1715.] Inferior—subrogation.] One who has a lien, inferior to
another upon the same propei'ty, has a right:
1. To redeem the property in the same manner as its owner
might, from the superior lien ; and,
2. To be subrogated to all the benefits of the superior lien, when
necessary for the protection of his intei'ests, upon satisfying the claim
secured thereby.
§1716. How made.] Redemption from a lien is made by perform
ing, or offering to perform, the act for the performance of. which it is
a security, and paying, or offering to pay, the damages, if any, to which
the holder of the lien is entitled for delay.
Article VI. —Extinction of Liens.
§ 1717. Deemed accessory.] A lien is to be deemed accessory to
the act for the performance of which it is a security, whether any
person is bound for such performance or not, and is extinguishable in
like manner with any other accessory obligation.
§ 1718. Sale or conversion by lienor.] The sale of any property
on which tfiere is a lien, in satisfaction of the claim secured thereby,
or, in case of personal property, its wrongful conversion by the person
holding the lien, extinguishes the lien thereon.
§ 1719. Not by mere lapse of time.] A lien is not extinguished
by the mere lapse of the time within which, under the provisions of
the code of civil procedure, an action can be brought upon the prin
cipal obligation.
§ 1720. Apportionment of lien.] The partial performance of an
act secured by a lien does not extinguish the lien upon any part of
the property subject thereto, even if it is divisible.
§ 1721. When restoration extinguishes.] The voluntary restora
tion of property to its owner by the holder of a lien thereon,
dependent upon possession, extinguishes the lien as to such property,
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unless otherwise agreed by the parties, and extinguishes it, notwith
standing any such agreement, as to creditors of the owner and
persons subsequently acquiring title to the property, or a lien thereon,
in good faith, and for a good consideration.

CHAPTER II.
MORTGAGE.

Article I.
II.
III.

Mortgage in General.
Mortgage of Real Property.
Mortgage of Personal Property.

Article I.—Mortgage in General.
§1722. Definition—written formalities.] 1. Mortgage is a con
tract, by which specific property is hypothecated for the performance
of an act, without the necessity of a change of possession.
2. A mortgage of real propei*ty can be created, renewed, or extended,
only by writing, executed with the formalities required in the case of a
grant of real property.
§ 1723. Special lien.] The lien of a mortgage is special, unless
otherwise expressly agreed, and is independent of possession.
§ 1724. What deemed a mortgage.] Every transfer of an interest
in property, other than in trust, made only as a security for the per
formance of another act, is to be deemed a mortgage, except when in
the case of personal property it is accompanied by actual change of
possession, in which case it is to be deemed a pledge.
§ 1725.
Exceptions.]
Contracts of bottomry or respondentia,
although in the nature of mortgages, are not affected by any of the
provisions of this chapter.
§ 1726. Defeasibility may be proved.] The fact that a transfer
was made subject to defeasance on a condition, may, for the purpose
of showing such transfer to be a mortgage, be proved, except as against
a subsequent purchaser or incumbrancer, for value and without notice,
though the fact does not appear by the terms of the instrument.
§ 1727. Rules governing mortgage.] 1. Any interest in property,
which is capable of being transferred may be mortgaged.
2. Title acquired by the mortgagor subsequent to the execution of
the mortgage, inures to the mortgagee as security for the debt in like
manner as if acquired before the execution.
3. A mortgage does not bind the mortgagor personally to perform
the act for the performance of which it is a security, unless there is an
express convenant therein to that effect.
4. The assignment 'of a debt secured by mortgage carries with it the
security.
§ 1728. On property adversely held.] A mortgage may be
created upon property held adversely to the mortgagor.
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2. A mortgage of property held adversely to the mortgagor takes
effect from the time at which he, or one claiming under him, obtains
possession of the property; but has precedence over every lien upon
the mortgagor's interest in the property, created subsequently to the
recording of the mortgage.
§ 1729. Power of sale.] A power of sale may be conferred by a
mortgage upon the mortgagee or any other person, to be exercised
after a breach of the obligation for which the mortgage is a security.
§ 1730. Power of attorney.] 1. A power of sale under a mortgage
is a trust, and as to real property, can be executed only in the manner
prescribed by the code of civil procedure.
2. A power of attorney to execute a mortgage must be in writing,
subscribed, acknowledged, or proved, certified, and recorded in like
manner as powers of attorney for grants of real property.
§ 1731. Lien of mortgage.] A mortgage is a lien upon every
thing that would pass by a grant of the property, and upon nothing
more.
§ 1732. Against whom.] A mortgage is a lien upon the property
mortgaged, in the hands of every one claiming under the mortgagor
subsequently to its execution, except purchasers or incumbrancers in
good faith, without notice and for value, and except as otherwise
provided by article III of this chapter.
§1733. Possession —impairing security. | 1. A mortgage does not
entitle the mortgagee to the possession of the property unless author
ized by the express terms of the mortgage; but after the execution of
the mortgage, the mortgagor may agree to such change of possession
without a new consideration.
2. No person whose interest is subject to the lien of a mortgage may
do any act which will substantially impair the mortgagee's security.
§ 1734. Foreclosure.] A mortgagee may foreclose the right of
redemption of the mortgagor, in the manner prescribed by the code of
civil procedure.
§ 1735. Assignment—record—discharge.] 1. An assignment of a
mortgage may be recorded in like manner as a mortgage, and such
record operates as notice to all persons subsequently deriving title to
the mortgage from the assignor.
2. When the mortgage is executed as security for money due, or to
become due, on a promissory note, bond, or other instrument, desig
nated in the mortgage, the record of the assignment of the mortgage
is not, of itself, notice to a mortgagor, his heirs or personal representa
tives, so as to invalidate any payment made by them, or either of
them, to the person holding such note, bond, or other instrument.
3. A recorded mortgage may be discharged by an entry in the
margin of the record thereof, signed by the mortgagee, or his personal
representative or assignee, acknowledging the satisfaction of the
mortgage in the presence of the register, who must certify the ackowledgment in form substantially as follows:
Signed and acknowledged before me, this

day of

- . . ., in the year
A. B., Register.

4. A recorded mortgage, if not discharged as provided in the
preceding subdivision, must be discharged upon the record by the
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officer having custody thereof, on the presentation to him of a certifi
cate signed by the mortgagee, his personal representatives or assigns,
acknowledged, or proved and certified, as prescribed by the chapter
on recording transfers, stating that the mortgage has been paid, or
otherwise satisfied and discharged.
5. A certificate of the discharge of a mortgage, and a proof or
acknowledgment thereof, must be recorded at length, and a reference
made in the record to the book and page where the mortgage is
recorded, and in the minute of the discharge made upon the record of
the mortgage, to the book and page where the discharge is recorded.
6. When any mortgage has been satisfied, the mortgagee or his
assignee must immediately, on demand of the mortgagor, execute and
deliver to him a certificate of the discharge thereof, and must, at the
expense of the mortgagor, acknowledge the execution thereof, so as to
entitle it to be recorded, or he must enter satisfaction, or cause satis
faction of such mortgage to be entered of record; and any mortgagee,
or assignee of such mortgage, who refuses to execute and deliver to the
mortgagor the certificate of discharge, and to acknowledge the execu
tion thereof, or to enter satisfaction, or cause satisfaction to be entered
of the mortgage, as provided in this chapter, is liable to the mortgagor,
or his grantee or heirs, for all damages which he or they may sustain
by reason of such refusal, and also forfeit to him or them the sum of
one hundred dollars.
Article II. —Mortgage of Real Property.
§ 1736. Form.] A mortgage of real property may be made in sub
stantially the following form:
This mortgage made the
day of
, in the year
by A B, of
,
mortgagor, to C D, of
mortgagee, witnesseth :
That the mortgagor mortgages to the mortgagee (here describe the property), :is security for
the payment to him of
dollars, on or before the
day of
, in the
year
with interest thereon (or as security for the payment of an" obligation, describine
it, etc.)
A B.

§ 1737. Mortgage follows property.] When real property, subject
to a mortgage, passes by succession or will, the successor or devisee
must satisfy the mortgage out of his own property, without resorting
to the executor or administrator of the mortgagor, unless there is an
express direction in the will of the mortgagor that the mortgage shall
be otherwise paid.
§ 1738. Executed like grants.] Mortgages of real property may
be acknowledged or proved, certified and recorded, in like manner and
with like effect, as grants thereof.
§ 1739. Notice by record.] The record of a mortgage, duly made,
operates as notice to all subsequent purchasers and incumbrancers.
§ 1740. Record of accompanying paper.] Every grant of real prop
erty, or of any estate therein, which appears, by any other writing, to
be intended as a mortgage within the meaning of chapter I" of this
title, must be recorded as a mortgage; and if such grant and other
writing explanatory of its true character are not recorded together,
at the same time and place, the grantee can derive no benefit from
such record.
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§1741. Defeasance must be recorded.] When a grant of real
property purports to be an absolute conveyance, but; is intended to be
defeasable on the performance of certain conditions, such grant is not
defeated or affected as against any person, other than the grantee or
his heirs or devisees, or persons having actual notice, unless an instru
ment of defeasance, duly executed and acknowledged, shall have been
recorded in the office of the register of deeds of the county where the
property is situated.
Article 111.

Mortgage of Persona], Property.

$ 1742. Form. | A mortgage of personal property may be made in
substantially the following form:
This mortgage. m:i<fc> the
diiy of
in the year
by A 1?, of
by
occupation a
mortgagor, to C 1), of
, by occupation a
, mortgagee,
witnessoth :
Thai llit' mortgagor mortgages to the mortgagee (here describe the property), as security for
l lie payment to him of
dollars, on (or before) the
day of
in the year
with interest thereon (or as security for the payment of a note or obligation, describing
it, clc.j
A B.

§ 1743. Two methods of foreclosure.! A mortgage of personal
property, when the debt to secure which the mortgage was executed
becomes due, may foreclose the mortgagor's right of redemption by a
sale of the property, made in the manner and upon the notice pre
scribed by the title on pledge, or by proceedings under the code of civil
procedure.
§ 1(44. Void unless filed- how.| A mortgage of personal prop
erty is void as against creditors of the mortgagor, and subsequent
purchasers and incumbrancers of the property in good faith for value,
unless the original, or an authenticated copy thereof, be hied by
depositing the same in the office of the register of deeds of the county
where the property mortgaged, or any part thereof, is at such tiine
situated.
§ 1 745. Nottce of filing.] The filing of a mortgage of personal
property, in conformity to the provisions of this article, operates as
notice thereof to all subsequent purchasers and incumbrancers of so
much of stiid property as is at the time mentioned in the preceding
section situated in the county or counties wherein such mortgage or
authenticated copy thereof, is bled.
& 174(>. Property in transit- of carrier. | 1. For the purposes
of this article property in transit from the possession of the mortgagee
to the county of the residence of the mortgagor, or to a location for
use. is, during a reasonable time for transportation, to be taken as
situated in the county in which the mortgagor resides, or where it is
intended to be used.
2. For a like purpose personal property used in conducting .the
business of a common carrier is to be taken as situated in the county
in which the principal office or place of business of the carrier is
located.
§ 1747. Valid only where duly filed.] A single mortgage of
personal property, embracing several things of such character, or so
situated, that by the provisions of this article, separate mortgages
upon them would be required to be filed in different counties, is only
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valid in respect to the things as to which it is duly filed; but a copy
of the original mortgage may be authenticated by the register of deeds
in whose office it is filed, and such copy be filed in any other county
with the same effect as to the property therein that the original could
have been.
§ 1748. Piling valid three years—renewal.] A mortgage of per
sonal property ceases to be valid, as against creditors of the mortgagor,
and subsequent purchasers or incumbrancers in good faith, after the
expiration of three years from the filing thereof, unless, within thirty
days next preceding the expiration of such term, a copy of the mort
gage, and a statement of the amount of existing debt for which the
mortgagee claims a lien, sworn to and subscribed by him, are filed
anew in the office of the register of deeds, in the county in which the
mortgagor then resides. And in like manner the mortgage and state
ment of debt must be again filed every three years, or it ceases to be
valid, as against the parties above mentioned.
§1749. Execution —two witnesses.]
A mortgage of personal
property must be signed by the mortgagor in the presence of two
persons who must sign the same as witnesses thereto, and no further
proof or acknowledgment is required to admit it to be filed.
§ 1750. How filed—careful custody—cancellation.] The register
of deeds of each of the several counties must receive and file all such
instruments as are offered to him, and must keep the same in his
office in regular and orderly file, for the public information, and must
not permit them or any of them to be removed from his office until
canceled. Every such mortgage may be canceled by the register'©?
deeds upon the presentation to him of a receipt for the sum, money,
or property secured, or an acknowledgment of satisfaction thereof
signed by the mortgagee.
§ 1751. Registry index—entries.] Every register of deeds with
whom any such mortgage or authenticated copy thereof is filed, must
indorse a number upon the same in regular order, together with the
time of receiving the same, and must enter the name of every party
thereto in a book kept for that purpose, alphabetically, placing mort
gagors and mortgagees under a separate head, and stating in separate
columns, opposite each name, the number indorsed upon the mortgage,
the date thereof, and of the filing, the amount secured thereby, a brief
of the substance thereof not otherwise entered, and the time at which
it is due. A mortgage is not to be deemed defectively filed by reason
of any errors in the copy filed, which do not tend to mislead a party
interested; and the negligence of the officer with whom a mortgage is
filed does not prejudice the rights of the mortgagee.
§ 1752. When mortgagor may take property.] If the mortgagor
voluntarily removes or permits the removal of the mortgaged prop
erty from the county in which it was situated at the time it was
mortgaged, the mortgagee may take possession and dispose of the
property as a pledge for the payment of the debt, though the debt is
not due.
§ 1753. May be attached.] Personal property mortgaged may be
taken under attachment or execution issued at the suit of a creditor
of a mortgagor.
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§ 1754. Mortgagee's eights.] Before the property is so taken, the
officer must pay or tender to the mortgagee the amount of the mort
gage debt and interest, or must deposit the amount thereof with the
county treasurer, payable to the order of the mortgagee.
§ 1755. Proceeds how applied.] When the property thus taken is
sold under process, the officer must apply the proceeds of the sale as
follows:
1. To the payment of the sum paid to the mortgagee, with interest
from the date of such payment; and,
2. The balance, if any, in like manner as the proceeds of sales under
execution are applied in other cases.
§ 1756. Ship mortgages.] No mortgage of any ship or vessel, or
part thereof, of the United States, shall be valid against any person,
(other than the mortgagor, his heirs and devisees, and persons having
actual notice thereof), unless such mortgage is recorded in the office
of the collector of the customs where such vessel is registered or '
enrolled. [Sec. 4192 R. S. of U. S.]
2. Sections 1744 to 1755 inclusive, of this article, do not, therefore,
apply to any mortgage of a ship or vessel ( or any part thereof) which
is required as above, by act of congress, to be recorded in a particular
place or manner.

CHAPTER III.
PLEDGE.

§ 1757. Definition.] Pledge is a deposit of personal property by
way of security for the performance of another act.
§ 1758. Construction.] Every contract by which the possession of
personal property is transferred, as a security only, is to be deemed a
pledge.
§ 1759. Possession necessary.] The lien of a pledge is dependent
on possession, and no pledge is valid until the property pledged is
delivered to the pledgee, or to a pledge-holder, as hereafter
prescribed.
§ 1760. Increase.] The increase of property pledged is pledged
with the property.
§ 1761. Lien upon lien.] One who has a lien upon property may
pledge it to the extent of his lien.
§ 1762. Pledge by apparent owner.J One who has allowed another
to assume the apparent ownership of property for the purpose of
making any transfer of it, cannot set up his own title, to defeat a
pledge of the property, made by the other, to a pledgee who received
the property in good faith, in the ordinary course of business, and
for value.
§ 1763. For other person.] Property may be pledged as security
for the obligation of another person than the owner, and in so doing
the owner has all the rights of a pledgor for himself, except as here
inafter stated.
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% 1764. Pledge-holder.J A pledgor and pledgee may agree upon a
third person with whom to deposit the property pledged: who. if he
accepts the deposit, is called a pledge-holder.
§1765. Cannot withdraw.] One who pledges property as security
for the obligation of another, cannot withdraw the property pledged
otherwise than as a pledgor for himself might; and, if he receives
from the debtor a consideration for the pledge, he cannot withdraw it
without his consent.
§ 176(5. Exoneration of holder.] A pledge-holder for reward cannot
exonerate himself from his undertaking: and a gratuitous pledge
holder can do so only by giving reasonable notice to the pledgor and
pledgee to appoint a new pledge-holder, and, in case of their failure to
agree, by depositing the property pledged with some impartial person,
who will then be entitled to a reasonable compensation for his care of
the same.
§ 1767. Duties.] A pledge-holder must enforce all the rights of the
pledgee, unless authorized by him to waive them.
£ 1768. Depositary.] A pledgee, or a pledge-holder for reward,
assumes the duties and liabilities of a depositary for reward.
§ 1769. .Same.] A gratuitous pledge-holder assumes the duties and
liabilities of a gratuitous depositary.
§ 1770. Misrepresentation.] Where a debtor has obtained credit,
or an extension of time, by a fraudulent misrepresentation of the
value of property pledged by or for him, the creditor may demand a
further pledge to correspond with the value represented; and in
default thereof may recover his debt immediately, though it be not
actually due.
j? 1771. Sale—when.] When performance of the act for which a
pledge is given is due, in whole or in part, the pledgee may collect
what is due to him by a sale of property pledged, subject to the rules
and exceptions hereinafter prescribed.
8 1772. Demand required. | Before property pledged can be sold,
and after performance of the act for which it is security is due, the
pledgee must demand performance thereof from the debtor, if the
debtor can be found.
$? 177:5. Notice to pledgor.] A pledgee must give actual notice to
the pledgor of the time and place at which the property pledged will
be sold, at such a reasonable time before the sale, as will enable the
pledgor to attend.
8 1774. Waiver.] Notice of sale may be waived by a pledgor at
any time: but is not wraived bjT a mere waiver of demand of per
formance,
8 1775. Mow done.] A debtor or pledgor wTaives a demand of
performance as a condition precedent to a sale of the property pledged,
by a positive refusal to perform, after performance is due. but cannot
waive it in any other manner except by contract.
$ 1776. Auction.] The sale by a pledgee, of property pledged, must
be made by public auction, in the manner and ui>on the notice to the
public usual at the place of sale, in respect to auction sales of similar
property; and must be for the highest obtainable price.
^ 1777. .Securities. | A pledgee cannot sell any evidence of debt
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pledged to him, except the obligations of government*, states, or
corporations; but he may collect the same when due.
§ 1778. Sale required.] Whenever property pledged can be sold
for a price sufficient to satisfy the claim of the pledgee, the pledgor
may require it to be sold, and its proceeds to be applied to such satis
faction, when due/
§ 1779. Account.) After a pledgee has lawfully sold property
pledged, or otherwise collected its proceeds, he may deduct therefrom
the amount due under the principal obligation, and the necessary
expenses of sale and collection, and must pay the surplus to the
pledgor, on demand.
§ 1780. Same. | When property pledged is sold by order of the
pledgor before the claim of the pledgee is due. the latter may retain
out of the proceeds all that can possibly become due under his claim
until it becomes due.
§ 1781. Cannot purchase.] A pledgee or pledge-holder cannot pur
chase the property pledged except by direct dealing with the pledgor.
$ 1782. Foreclosure. Instead of selling property pledged as here
inbefore provided, a pledgee may foreclose the right of redemption
by a judicial sale under the direction of a competent court; and in
that case may be authorized by the court to purchase at the sale^

CHAPTER IV.
BOTTOMRY.

§ 1783. Definition.] Bottomry is a contract by which a ship or
its freightage is hypotheticated as security for a loan, which is to
be repaid only in case the ship survives a particular risk, voyage, or
period.
§ 1784. Owner may.] The owner of a ship may hypothecate it or
its freightage, upon bottomry, for any lawful purpose, and at any time
and place.
§ 1785. Master may.] The master of a ship may hypothecate it
upon bottomry, only for the purpose of procuring repairs or supplies
which are necessary for accomplishing the objects of the voyage, or
for securing the safety of the ship.
& 1786. Same limited.] The master of ship can hypothecate it
upon bottomry, only when he cannot otherwise relieve the necessities
of the ship, and is unable to reach adequate funds of the owner, or to
obtain any upon the. personal credit of the owner, and when previous
communication with him is precluded by the urgent necessity of the
case.
§ 1787. Same freightage.] The master of a ship may hypothe
cate freightage upon bottomry, under the same circumstances as those
which authorize an hypothecation of the ship by him.
§1788. Interest. | Upon a contract of bottomry, the parties may
lawfully stipulate for a rate of interest higher than that allowed by
the law upon other contracts. But a competent court may reduce
the rate stipulated when it appears unjustifiable and exorbitant.
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§ 1789. Foreclosure.] A ienrler upon a contract of bottomry,
made by the master of a ship as such, may enforce the contract,
though the circumstances necessary to authorize the master to hypoth
ecate the ship did not in fact exist, if, after due diligence and inquiry,
the lender had reasonable grounds to believe, and did in good faith
believe, in the existence of such circumstances.
§ 1790. Void.] A stipulation, in a contract of bottomry, imposing
any liability for the loan independent of the maritime risks, is void.
§ 1791. No recovery.] In case of a total loss of the thing hypoth
ecated, from a risk to which the loan was subject, the lender upon
bottomry, can recover nothing; in case of a partial loss, he can
recover only to the extent of the net value to the owner of the part
saved.
§ 1792. When loan due.] Unless it is otherwise expressly agreed,
a bottomry loan becomes due immediately upon the termination of
the risk, although a term of credit is specified in the contract.
# § 1793. Lost by omission.] A bottomry lien is independent of
possession, and is lost by omission to enforce it within a reasonable
time.
§ 1794. Preference over other lien.] A bottomry lien, if created
out of a real or apparent necessity in good faith, is preferred to every
other lien or claim upon the same thing, excepting only a lien for
seamen's wages, a subsequent lien of materialmen for supplies or
repairs, indispensible to the safety of the ship, and a subsequent lien for
salvage.
§ 1795. Among each other.] Of twO or more bottomry liens on
the same subject, the latter in date has preference, if created out of
necessity.

CHAPTER V.
RESPONDENTIA.

§ 1796. Definition.] Respondentia is a contract by which a cargo,
or some part thereof, is hypothecated as security for a loan, the repay
ment of which is dependent on maritime risk.
§ 1797. By owner.] The owner of cargo may hypothecate it upon
respondentia, at any time and place, and for any lawful purpose.
§ 1798. By master.] The master of a ship may hypothecate its
cargo upon respondentia, only in a case in which he would be author
ized to hypothecate the ship and freightage, but is unable to borrow
sufficient money thereon for repairs or supplies, which are necessary
for the successful accomplishment of the voyage; and he cannot do so,
even in such case, if there is no reasonable prospect of benefiting
the cargo thereby.
§ 1799. Reference.] The provisions of sections 1788 to 1795 apply
equally to loans on respondentia.
§ 1800. Cargo owner.] The owner of a ship is bound to repay to
the owner of its cargo all which the latter is compelled to pay, under
a contract of respondentia made by the master, in order to discharge
its lien.
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CHAPTER VI.
OTHER LIENS.

§ 1801. For price of realty.] One who sells real property has a
special or vendor's lien thereon, independent of possession, for so much
of the price as remains unpaid, and unsecured otherwise than by the
personal obligation of the buyer.
§ 1802. Waiver of same.] Where a buyer of real property gives to
the seller a written contract for- payment of all or part of the price,
an absolute transfer of such contract by the seller, waives his lien to
the extent of the sum payable under the contract, but a transfer of such
contract in trust to pay debts, and return the surplus, is not a waiver
of the lien.
§ 1803. Certain liens valid.] The liens defined in sections 1S01
and 1805 are valid against every one claiming under the debtor, except
a purchaser or incumbrancer in good faith and for value.
§ 1804. Same as pledge.] One who sells personal property has a
special lien thereon, dependent on possession for its price, if it is in his
possession when the price becomes payable; and may enforce his lien
in like manner as if the property was pledged to him for the price.
§ 1805. Purchaser's lien.] One who pays to the owner any part of
the price of real property, under an agreement for the sale thereof, has
a special lien upon the property, independent of possession, for such
part of the amount paid as he may be entitled to recover back, in case
of a failure of consideration.
§ 1806. For services.] Every person who, while lawfully in pos
session of an article of personal property, renders any service to the
owner thereof, by labor or skill employed for the protection, improve
ment, safe keeping, or carriage thereof, has a special lien thereon,
dependent on possession, for the compensation, if any, which is due to
him from the owner for such service.
§ 1807. Of factor.] A factor has a general lien, dependent on pos
session, for all that is due to him as such, upon all articles of commer
cial value that are intrusted to him by the same principal.
§ 1808. Banker.] A banker has a general lien, dependent on pos
session, upon all property in his hands belonging to a customer, for the
balance due to him from such customer in tne course of the business.
§ 1809. Ship master.] The master of a ship has a general lien,
independent of possession, upon the ship and freightage, for advances
necessarily made, or liabilities necessarily incurred by him for the
benefit of the ship, but has no lien for his wages.
§ 1810. Seamen.] The mate and seamen of a ship have a general
lien, independent of possession, upon the ship and freightage for their
wages, which is superior to every other lien.
§ 1811. By levy.] An officer, who levies an attachment or execu
tion upon personal property, acquires a special lien, dependent on
possession, upon such property, which authorizes him to hold it until
the process is discharged or satisfied, or a judicial sale of the property
is had.
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% 1S12. Various liens. | Innkeepers, boarding-house keepers, attorneys-at-law. and others, have liens which are denned and regulated by
and in the various codes.
8 1813. Judgment. | The lien of a judgment is regulated by 'the
code of civil procedure.
$ 18J4. Mechanics. | I. The liens of mechanics, for materials and
services upon real property, are regulated by the code of civil pro
cedure.
2. A person who makes, alters, or repairs any article of personal
property, at the request of the owner or legal possessor of the property,
has a lien on the same for his reasonable charges for work done and
materials furnished, and may retain possession of the same until the
charges are paid. If not paid within two months after the work is
done, the person may proceed to sell the property at public auction,
by giving, ten days' public notice of the sale, by advertising in some
newspaper published in the county in which the work was done:
or. if there be no newspaper published in the county, then by posting
up notices of the sale in three of the most public places in the town
where the work was done, for ten days previous to the sale. The pro
ceeds of the sale must be applied to the discharge of the lien, and the
cost of keeping and selling the property: the remainder, if any, must
be paid over to the owner thereof.

CHAPTKR VII.
STOPPAGE IN TRANSIT.

§ 1815. When operative. | A seller or consignor of, property, whose
claim for its price or proceeds has not been extinguished, may, upon
the insolvency of the buyer or consignee becoming known to him after
parting with the property, stop it while on its transit to the buyer or
consignee, and resume possession thereof.
§ 181(5. Insolvency defined.] A person is insolvent, within the
meaning of the last section, when he ceases to pay his debts in the
manner usual with persons of his business, or when he declares his
inability or unwillingness to do so.
S 1817. Transit ends.] The transit of property is at an end when
it comes into the posession of the consignee, or into that of his agent,
unless such agent is employed merely to forward the property to the
consignee.
S 1818. How effected.] Stoppage in transit can be effected only
by notice to the carrier or depositary of the property, or by taking
actual possession thereof.
§ 1819. Effect of. | Stoppage in transit does not of itself rescind
a sale, but is a means of enforcing the lien of the seller.

fiibil Code.

Negotiable Instruments.

441

TITLE XV.
NEG< >T1ABLE INSTRUMENTS.

Chapter

I. Negotiable Instruments in General.
II. Bills of Exchange.
III. Promissory Notes.
IV. Cheques.
V. Bank Notes and Certificates of Deposit.

CHAPTER

I.

•
NEGOTIABLE INSTRUMENTS IN GENERAL.

Article

I. General Definitions.
II. Interpretation.
III. Indorsement.
IV. Presentment for Payment.
V. Dishonor.
VI. Excuse of Presentment and Notice.
VII. Extinction.

Article I.- -General Definitions.
§ 1820. Scope op title. | The provisions of this title apply only to
negotiable instruments, as defined in this article.
%
§ 1821. Definition'. | A negotiable instrument is a written promise
or request for the payment of a certain sum of money, to order or
bearer, in conformity to the provisions of this article.
§ 1822. Payable in money certain.] A negotiable instrument
must be made payable in money only, and without any condition not
certain of fulfillment.
§ 1828. Payee certain. | The person to whose order a negotiable
instrument is made payable, must be ascertainable at the time the
instrument is made.
§ 1824. Not included.! A negotiable instrument may give to the
payee an option between the payment of the sum specified therein,
and the performance of another act; but as to the latter, the instru
ment is not within the provisions of this title.
S 1825. Date, place, and time.] A negotiable instrument may be
with or without date, and with or without designation of the time or
place of payment.
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§ 1826. Collateral.] A negotiable instrument may contain a
pledge of collateral security, with authority to dispose thereof.
§ 1827. Single contract.]
A negotiable instrument must not
contain any other contract than such as is specified in this article.
§ 1828. Nominal date.] Any date may be inserted by the maker
of a negotiable instrument, whether past, present, or future, and the
instrument is not invalidated.by his death or incapacity at the time of
the nominal date.
§ 1829. Classified.) There are six classes of negotiable instru
ments, namely:
1. Bills of exchange.
2. Promissory notes.
3. Bank notes.
4. Cheques.
5. Bonds.
6. Certificates of deposit.
Article II.

Interpretation of Negotiable Instruments.

§ 1830. When payable.] A negotiable instrument which does not
specify the time of payment, is payable immediately.
§ 1831. Where.] A negotiable instrument which does not specify
a place of payment, is payable at the residence or place of business of
the maker, or wherever he may be found.
§ 1832. To whom.] An instrument, otherwise negotiable in form,
payable to a person named, but adding the words, "or to his order," or
"or to bearer," or words equivalent thereto, is in the former case pay
able to the written order of such person, and the latter case, payable
to the bearer.
§ 1833. Same as to bearer.] A negotiable instrument, made
payable to the order of the maker, or of a fictitious person, if issued by
the maker for a valid consideration, without indorsement, has the
same effect against him and all other persons having notice of the
facts, as if payable to the bearer.
§ 1834. Same.] A negotiable instrument, made payable to the order
of a person obviously fictitious, is payable to the bearer.
§ 1835. Consideration presumed.] The signature of every drawer,
acceptor, and indorser of a negotiable instrument, is presumed to have
been made for a valuable consideration, before the maturity of the
instrument, and in the ordinary course of business.
Article III.—Indorsement.
§ 1836. Definition.] One who writes his name upon a negotiable
instrument, otherwise than as a maker or acceptor, and delivers it
with his name thereon to another person, is called an indorser, and
his act is called indorsement.
§ 1837. Agreement to indorse.] One who agrees to indorse a
negotiable instrument is bound to write his signature upon the back
of the instrument, if there is sufficient space thereon for that purpose.
§ 1838. • On annexed paper.] When there is not room for a signa
ture upon the back of a negotiable instrument, a signature equivalent
to an indorsement thereof may be made upon a paper annexed thereto.
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§ 1839. Classified.] An indorsement may be general or special.
§ 1840. General.] A general indorsement is one by which no
indorsee is named.
§ 1841. Special.] A special indorsement specifies the indorsee.
§ 1842. Changed to special.] A negotiable instrument bearing a
general indorsement, cannot be afterwards specially indorsed; but any
lawful holder may turn a general indorsement into a special one by
writing above it a direction for payment to a particular person.
§ 1843. Not negotiable.] A special indorsement may, by express
words for that purpose, but not otherwise, be so made as to render the
instrument not negotiable. .
§ 1844. Warranties implied.] Every indorser of a negotiable
instrument warrants to every subsequent holder thereof, who is not
liable thereon to him:
1. That it is in all respects what it purports to be.
2. That he has a good tible to it.
3. That the signatures of all prior parties are binding upon them.
4. That if the instrument is dishonored, the indorser will, upon
notice thereof duly given to him, or without notice, where it is excused
by law, pay the same in full, with interest, unless exonerated under
the provisions of sections 1894, 1932 or 1934.
§ 1845. Liability.] One man who indorses a negotiable instrument
before it is delivered to the payee, is liable to the payee thereon, as
an indorser.
§ 1846. Qualified indorsement.] An indorser may qualify his
indorsement with the words, "without recourse" or equivalent words;
and upon such indorsement he is responsible only to the same extent
as in the case of a transfer without indorsement.
§1847. Same.] Except as otherwise prescribed by the last section,
an indorsement without recourse has the same effect as any other
indorsement.
§ 1848. Prior indorsers.] An indorsee of a negotiable instrument
has the same rights against every prior party thereto, that he would
have had if the contract had been made directly between them in the
first instance.
§ 1849. Rights of guarantor.] An indorser has all the rights of a
guarantor, as defined by the chapter on guaranty in general, and is
exonerated from liability in like manner.
§ 1850. Accomodation.] One who indorses a negotiable instrument,
at the request, and for the accomodation of another party to the
instrument, has all the rights of a surety, as defined by the chapter on
suretyship, and is exonerated in like manner, in respect to every one
having notice of the facts, except that he is not entitled to contribu
tion from subsequent indorsers.
§ 1851. Not exonerated.] The want of consideration for the
undertaking of a maker, acceptor, or indorser of a negotiable insti'uraent, does not exonerate him from liability thereon to an indorsee in
yood faith for a consideration.
§ 1S52. Definition.] An indorsee in due course is one who, in good
faith, in the ordinary course of business," and for value, before its
apparent maturity or presumptive dishonor, and without knowledge
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of its actual dishonor, acquires a negotiable instrument duly indorsed
to linn, or indorsed generally, or payable to the bearer.
§ 1858. Absolute title.] An indorsee of a negotiable instrument,
in due course, acquires an absolute title thereto, so that it is valid in
his hands, notwithstanding any provision of law making it generally
void or voidable, and notwithstanding any defect in the title of the
person from whom he acquired it.
§ 1854. Blank indorsement. | One who makes himself a party to
an instrument intended to be negotiable, but which is left wholly or
partly in blank, for the purpose of tiling afterwards, is liable upon the
instrument to an indorsee thereof in due course, in whatever manner
and at whatever time it may be tilled, so long as it remains negotiable
in form.
Article IV. Presentment for Payment.
§1855. Demand. | It is not necessary to make a demand of pay
ment upon the principal debtor in a negotiable instrument, in order to
charge him; but if the instrument is by its terms payable at a
specified place, and he is able and willing to pay it there at maturity,
such ability and willingness are equivalent to an offer of payment
upon his part.
§ 1856. How presented.I Presentment of a negotiable instrument
for payment when necessary must be made as follows, as nearly as by
reasonable diligence it is practicable:
1. The instrument must be presented by the holder.
2. The instrument must lie presented to the principal debtor, if he
can be found at the place where presentment should be made; and if
not, then it must be presented to some other person having charge
thereof, or employed therein, if one can be found there.
3. An instrument which specifies a place for its payment must be
[iresented there: and if the place specified includes more than one
louse, then at the place of residence or business of the principal
debtor, if it can be found therein.
4. An instrument which does not specify a place for its payment
must be presented at the place of residence or business of the prin
cipal debtor, or wherever he may be found, at the option or the
presenter; and,
5. The instrument must be presented upon the day of its maturity,
or, if it be payable on demand.' it may be presented upon any day. It
must be presented within reasonable hours: and. if it be payable at a
banking house, within the usual hanking hours of the vicinity, but, by
the consent of the person to whom it should be presented, it may be
presented at any hour of the day.
6. If the principal debtor have no place of business, or if his place
of business or x-esidence cannot, with reasonable diligence, be ascer
tained, presentment for payment is excused.
$ 1857. Apparent maturity. | The apparent maturity of a nego
tiable instrument, payable at a particular time, is the day on which
by its terms it becomes due: or, when that is a holiday, the next
business day.
$ 185S. Presumed dishonor.] A bill of exchange, payable at a
certain time after sight, which is not accepted within ten days after
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its date, in addition to the time which would suffice, with ordinary
diligence, to forward it for acceptance, is presumed to have heen
dishonored.
§ 1859. Maturity defined.] The apparent maturity of a hill of
exchange, payable at sight or on demand, is:
1. If it bears interest, one year after its date; or,
2. If it does not bear interest, ten days after its date, in addition to
the time which would suffice, with ordinary diligence, to forward it
for acceptance.
§ I860. Same of note.) The apparent maturity of a promissory
note, payable at sight or on demand, is:
1. If it bears interest, one year after its date; or,
2. if it does not bear interest, six months after its date.
§ 1861. Added time.] Where a promissory note is payable at a
certain time after sight or demand, such time is to be added to the
periods mentioned in the last section.
§ 1862. Conditions required. | A party to a negotiable instrument
rjjay require, as a condition concurrent to its payment by him:
1. That the instrument be surrendered to him, unless it is lost or
destroyed, or the holder has other claims upon it; or,
2. If the holder has a right to retain the instrument, and does retain
it. then that a receipt for the amount paid, or an exoneration of the
party paying, be written thereon; or,
3. If the instrument is lost or destroyed, then that the holder give to
him a bond, executed by himself and two sufficient sureties, to indem
nify him against any lawful claim thereon.
Article V.—Dishonor op Negotiable Instruments.
§ 1863. Dishonor defined.] A negotiable instrument is dishonored
when it is either not paid, or not accepted, according to its tenor, on
presentment for the purpose, or without presentment, where that is
excused.
§ 1864. Notice how given.] Notice of the dishonor of a negotiable
instrument may lie given:
1. By a holder thereof: or,
2. By any party to the instrument who might be compelled to pay it
to the holder, and who would, upon taking it up. have a right to
reimbursement from the party to whom the notice is given.
§ 1S65. Form ok xotice.| A notice of dishonor may be given in any
form which describes the instrument with reasonable certainty, and
substantially informs the party receiving it that the instrument has
been dishonored.
§ 1866. How served.] A notice of dishonor may be given:
1. By delivering it to the party to be charged, personally, at any
place; or.
2. By delivering it to some person of discretion at the place of
residence or business of such party, apparently acting for him; or.
3. By properly folding the notice, directing it to the party to be
charged at his place of residence, according to the best information
that the person giving the notice can obtain, depositing it in the post
office most conveniently accessible from the place where the present
ment was made, and paying the postage thereon.
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§ 186.7. Service after death.] In case of the death of a party to
whom notice of dishonor should otherwise be given, the notice must
be given to one of his personal representatives; or if there are none,
then to any member of his family who resided with him at his death;
or if there is none, then it must be mailed to his last place of residence,
as prescribed by subdivision three of the last section.
§ 1868. Same valid.] A notice of dishonor sent to a party after his
death, but in ignorance thereof, and in good faith, is valid.
§ 1869. If not by mail, when.] Notice of dishonor, when given by '
the holder of an instrument, or his agent, otherwise than by mail,
must be given on the day of his dishonor, or on the next business day
thereafter.
§ 1870. Notice by mail.] When notice of dishonor is given by
mail, it must be deposited in the post office in time for the first mail
which closes after noon of the first business day succeeding the dis
honor, and which leaves the place where the instrument was
dishonored, for the place to which the notice should be sent.
§ 1871. By agent.] When the holder of a negotiable instrument,
at the time of its dishonor, is a mere agent for the owner, it is sufficient
for him to give notice to his principal in the same manner as to an
indorser, and his principal may give notice to any other party to be
charged, as if he were himself an indorser. And if an agent of the
owner employs a sub-agent, it is sufficient for each successive agent or
sub-agent to give notice in like manner to his own principal.
§ 1872. Notice to prior parties.] Every party to a negotiable
instrument receiving notice of its dishonor, has the like time there
after to give similar notice to prior parties, as the original holder had
after its dishonor. But this additional time is available only to the
particular party entitled thereto.
§ 1873. Benefits all parties.] A notice of the dishonor of a
negotiable instrument, if valid in favor of the party giving it, inures
to the benefit of all other parties thereto, whose right to give the
like notice has not then been lost.
Article VI.—Excuse of Presentment and Notice.
§ 1874. Excuses classified.] Notice of dishonor is excused:
1. When the party by whom it should be given cannot, with reason
able diligence, ascertain either the place of residence or business of the
party to be charged; or,
2. When there is no post office communication between the town of
the party by whom the notice should be given, and the town in which
the place of residence or business of the party to be charged is
situated; or,
3. When the party to be charged is the same person who dishonors
the instrument; or,
4. When the notice is waved by the party entitled thereto.
§1875. Presentment excused.] Presentment and notice are excused
as to any party to a negotiable instrument, who informs the holder,
within ten days before its maturity, that it will be dishonored.
§ 1876. Security excuses.] If, before or after the maturity of an
instrument, an indorser has received full security for the amount
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thereof, or the maker has assigned all his estate to him, as such secur
ity, presentment and notice to him are excused.
§ 1877. Delay excused.] Delay in presentment, or in giving notice
of dishonor, is excused, when caused by circumstances which the
party delaying could not have avoided by the exercise of reasonable
care and diligence.
§ 1878. Extent of waiver.] A waiver of presentment waives
notice of dishonor, also, unless the contrary is expressly stipulated;
but a waiver of notice does not waive presentment.
§ 1879. Waiver of protest.] A waiver of protest on any negoti
able instrument other than a foreign bill of exchange, waives
presentment and notice.
Article VII.—Extinction of Negotiable Instruments.
§ 1880. What does.] The obligation of a party to a negotiable
instrument is extinguished:
1. In like manner with that of parties to contracts in general; or,
2. By payment of the amount due upon the instrument, at or after
its maturity, in good faith and in the ordinary course of business, to
any person having actual possession thereof, and appearing, by its
terms, to be entitled to payment.
§ 1881. Revivor.] If, after its extinction, a negotiable instrument
comes into the possession of an indorsee in due course, the obligation
thereof revives in his favor.

OHAPTEB II.
BILLS of exchange.

OLE I.

II.
III.
IV.
V.
VI.
VII.
VIII.

Form and Interpretation.
Days of Grace.
Presentment for Acceptance.
Acceptance.
Acceptance or Payment for Honor.
Presentment for Payment.
Excuse of Presentment and Notice.
Foreign Bills.

Article I.—Form and Interpretation of a Bill.
§ 1882. Form of bill.1 A bill of exchange is an instrument,
negotiable in form, by which one, who is called the drawer, requests
another, called the drawee, to pay a specified sum of money.
§ 1883. Additional drawee.] A bill of exchange may give the
name of any person in addition to the drawee, to be resorted to in case
of need.
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§ 1884. Parts of a set.] A bill of exchange may be drawn in any
number of parts, each part stating the existence of the others, and all
forming one set.
§ 1885. In three parts.] An agreement to draw a bill of exchange
binds the drawer to execute it in three parts, if the other party to the
agreement desires it.
§ 1886. One part for whole. | Presentment, acceptance, or pay
ment, of a single part in a set of a bill of exchange, is sufficient for the
whole.
£ 1887. Place of payment.| A hill of exchange is payable:
I. At the place where, by its terms, it is made payable: or,
• 2. If it specify no place of payment, then at the place to which it is
addressed; or,
3. If it be not addressed to any place, then at the place of residence
or business of the drawee, or wherever he may lie found. If the
drawee has no place of business, or -if his place of business or resilience
cannot with reasonable diligence he ascertained, presentment for
payment is excused, and the bill may be protested for non-payment.
S 1888. Drawer. | The rights and obligations of the drawer of a
bill of exchange, are the same as those of the first indorser of any
- &v
other negotiable
instrument.
.,

Article II.— Days of (trace.

§ 1889. What instruments have grace.] Days of grace are allowed,
unless there be an express stipulation to the contrary, as follows:
1. On all bills of exchange, or drafts, payable at sight whether for
eign or inland, the party or parties upon whom the same are drawn shall
have three days of grace after presentation for payment of the same:
but Sundays and holidays are excluded from the computation of the
aforesaid days of grace.
2. The like days of grace, to be computed as above, shall be allowed
for the payment of all promissory notes, bills of exchange, and drafts,
on the face of which time is given or specified; and.
3. Notes due on demand shall also be subject to the like days of
grace, in manner as aforesaid, after demand is made for the payment
of the same.
Article III.- Presentment for Acceptance.
§ 1890. Before payment. | At any time before a bill of exchange
is payable the holder may present it to the drawee for acceptance, and
if acceptance is refused the bill is dishonored.
§ 1891. Manner of presentment.! Presentments for acceptance
must be made in the following manner, as nearly as by reasonable
diligence it is practicable.
1. The bill must be presented by the holder or his agent.
2. It must be presented on a business day, and within reasonable
hours.
3. It must be presented to the drawee, or. if he be absent from his
place of residence or business, to some person having charge thereof,
or employed therein; and.
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4. The drawee, on such presentment, may postpone his acceptance
or refusal until the next day. If the drawee have no place of busi
ness, or if his place of business or residence cannot with reasonable
diligence be ascertained, presentment for acceptance is excused, and
the bill may be protested for non-acceptance.
§ 1892. 3oint drawees.] Presentment for acceptance to one of
several joint drawees, and refusal by him, dispenses with presentment
to the others.
§ 1893. Drawee in need.] A bill of exchange which specifies a
drawee in case of need; must be presented to him for acceptance or
payment, as the case may be, before it can be treated as dishonored.
§ 1894. When made.] When a bill of exchange is payable at a
specified time after sight, the drawer and endorsers are exonerated, if
it is not presented for acceptance within ten days after the time which
would suffice, with ordinary diligence, to forward it for acceptance,
unless presentment is excused.
Article IV. —Acceptance.
§ 1895. How made.] An acceptance of a bill must be made in
writing, by the drawee, or by an acceptor for honor; and may be made
by the acceptor writing his name across the face of the bill, with or
without other words.
§ 1896. Holder entitled to.] The holder of a bill of exchange, if
entitled to an acceptance thereof, may treat the bill as dishonoi'ed, if
the drawee refuses to write across its face an unqualified acceptance.
§ 1897. What deemed sufficient.] The holder of a bill of exchange
may, without prejudice to his rights against prior parties, receive and
treat as a sufficient acceptance:
1. An acceptance written upon any part of the bill, or upon a sepa
rate paper.
2. An acceptance qualified so far only as to make the bill payable at
a particular place within the city or town, in which, if the acceptance
was unqualified, it would be payable; or,
8. A refusal by the drawee to return the bill to the holder after pre
sentment; in which case the bill is payable immediately, without
regard to its terms.
§ 1898. Upon separate paper.] The acceptance of a bill of
exchange, by a separate instrument, binds the acceptor to one, who,
upon the faith thereof, has the bill for value, or other good considera
tion.
§ 1899. Promise to accept.] An unconditional promise, in writing,
to accept a bill of exchange, is a sufficient acceptance thereof, in favor
of every person who, upon the faith thereof, has taken the bill for value
or other good consideration.
§ 1900. Cancellation of.] The acceptor of a bill of exchange may
cancel his acceptance at any time before delivering the bill to the
holder, and before the holder has, with the consent of the acceptor,
transferred his title to another person who has given value for it upon
the faith of such acceptance.
% 1901. Admissions by.] The acceptance of a bill of exchange
admits the signature of the drawer, but does not admit the signature
of any indorser to be genuine.
29
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Article V.—Acceptance or Payment for Honor.
§ 1902. When may be done.] On the dishonor of a bill of exchange
by the drawee, and, in case of a foreign bill, after it has been duly pro
tested, it may be accepted or paid by any person, for the honor of any
party thereto.
§ 1903. What holder must accept.] The holder of a bill of exchange
is not bound to allow it to be accepted for honor, but is bound to accept
payment for honor.
§ 1904. For honor, how made.] An acceptor or payer for honor
must write a memorandum upon the bill, stating therein for whose
honor he accepts or pays, and must give notice to such parties, with
reasonable diligence, of the fact of such acceptance or payment.
Having done so, he is entitled to reimbursement from such parties,
and from all parties prior to them.
§ 1905. How enforced.] A bill of exchange which has been
accepted for honor, must be presented at its maturity to the drawee
for payment, and notice of its dishoner by him must be given to the
acceptor for honor in like manner as to an indorser; after which the
acceptor for honor must pay the bill.
§ 1906. Notice by holder required.] The acceptance of a bill of
exchange for honor does not excuse the holder from giving notice of
its dishonor by the drawee.
Article VI.—Presentment for Payment.
§ 1907. Place.] If a bill of exchange is by its terms payable at a
particular place, and is not accepted on presentment, it must be
presented at the same place for payment, when presentment for pay
ment is necessary.
.
§ 1908. Presented when accepted.] A bill of exchange, accepted
payable at a particular place, must be presented at that place for pay
ment, when presentment for payment is necessary, and need not be
presented elsewhere.
§ 1909. Reasonable diligence.] If a bill of exchange, payable at
sight, or on demand, without interest, is not duly presented for pay
ment, within ten days after the time in which it could, with reasonable
diligence, be transmitted to the proper place for such presentment, the
drawer and indorsers are exonerated, unless such presentment is
excused.
§ 1910. No exoneration.] Mere delay in presenting a bill of
exchange payable with interest, at sight or on demand, does not
exonerate any party thereto.
Article VII.—Excuse of Presentment and Notice.
§ 1911. Lack of capacity to accept.] The presentment of a bill
of exchange for acceptance is excused if the drawee has not capacity
to accept it.
§ 1912. Beyond control.] Delay in the presentment of a bill of
exchange for acceptance is excused, when caused by circumstances
over which the holder has no control.
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§ 1913. When forbidden.] Presentment of a bill of exchange for
acceptance or payment, and notice of its dishonor, are excused as to
the drawer, if he forbids the drawee to accept, or the acceptor to pay
the bill; or if, at the time of drawing, he had no reason to believe that
the drawee would accept or pay the same.
Article VII.—Foreign Bills.
§ 1914. Definition.] An inland bill of exchange is one drawn and
payable within this territory. All others are foreign.
§ 1915. Protest necessary.] Notice of the dishonor of a foreign
bill of exchange can be given only by notice "of its protest.
§ 1916. By whom protested.] Protest must be made by a notary
public, if with reasonable diligence one can be obtained; and if not,
then by any reputable person in the presence of two witnesses.
§ 1917. Form of protest.] Protest must be made by an instrument
in writing, giving a literal copy of the bill of exchange, with all that
is written thereon, or annexing the original; stating the presentment,
and the manner in which it was made; the presence or absence of the
drawee or acceptor, as the case may be; the refusal to accept, or to
pafy, or the inability of the drawee to give a binding acceptance; and
in case of refusal, the reason assigned, if any; and finally protesting
against all the parties to be charged.
§ 1918. Place of protest.] A protest for non-acceptance must be
made in the city or town in which the bill is presented for acceptance;
and a protest for non-payment in the city or town in which it is
presented for payment.
,
§ 1919. When noted.] A protest must be noted on the day of the'
presentment, or on the next business day; but it may be written out
at any time thereafter.
§ 1920. Protest excused.] The want of protest of a foreign bill
of exchange or delay in making the same, is excused in like cases with
the want or delay of presentment.
§ 1921. Notice how given.] . Notice of protest must be given in
the same manner as notice of dishonor, except that it may be given
by the notary who makes the protest.
% 1922. Protest waived by bill.] If a foreign bill of exchange on
its face waives protest, notice of dishonor may be given to any party
thereto, in like manner as of an inland bill; eacept that if any indorser
of such a bill expressly requires protest to be made, by a direction
written on the bill at or before his indorsement, protest must be made,
and notice thereof given to him and to all subsequent indorsers.
§ 1923. Declaration for honor.] One who pays a foreign bill of
exchange for honor must declare, before payment, in the presence of
a person authorized to make protest, for whose honor he pays the
same, in order to entitle him to reimbursement.
% 1924. Damages include.] Damages are allowed as hereinafter
prescribed, as a full compensation for interest accrued before notice of
dishonor, re-exchange, expenses, and all other damages in favor of
holders for value only, upon bills of exchange drawn or negotiated
within this territory, and protested for non-acceptance or non
payment.
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§ 1925. Rates of damages.] Damages are allowed under the last
section upon bills drawn upon any person:
1 . If drawn upon any person in this territory, two dollars upon each
one hundred dollars of the principal sum specified in the bill.
2. If drawn upon any person out of this territory, but in the
states of Nebraska, Iowa, Minnesota, Wisconsin, Illinois, and Missouri,
or in the territory of Montana, three dollars upon each hundred
dollars of the principal sum specified in the bill.
3. If drawn upon any person in any of the United States or terri
tories other than those 'above named, five dollars upon each hundred
dollars of the principal sum specified in the bill.
4. Undrawn upon any person in any place in a foreign country, ten
dollars upon each hundred dollars of the principal sum specified in the
bill.
And from the time of notice of dishonor and demand of payment,
lawful interest must be allowed upon the aggregate amount of the
principal sum specified in the bill,, and the damages mentioned as
above.
§ 1926. In united states money.] If the amount of a protested
bill of exchange is expressed in money of the United States, damages
are estimated upon such amount without regard to the rate of
exchange.
§ 1927. In foreign money.] If the amount of a protested bill of
exchange is expressed in foreign money, damages are estimated upon
the value of a similar bill at the time of protest, in the place nearest
to the place where the bill was negotiated, and where such bills are
currently sold.

CHAPTER III.
PROMISSORY NOTES

§ 1928. Definition.] A promissory note is an instrument, negoti
able in form, whereby the signer promises to pay a specified sum of
money.
§ 1929. Certain bili* a note.] An instrument in the form of a bill
of exchange, but drawn upon and accepted by the drawer himself, is to
be deemed a promissory note.
§ 1930. Converted into note.] A bill of exchange, if accepted,
with the consent of the owner, by a person other than the drawee, or
an acceptor for honor, becomes in effect the promissory note of such
person, and all prior parties thereto are exonerated.
§ 1931. Laws applicable.] Chapter I of this title, and sections
1889 and 1910 of this code, apply to promissory notes.
§ 1932. Delay exonerates.] If a promissory note, payable on
demand or at sight, without interest, is not duly presented for payment
within six months from its date, the indorsers thereof are exonerated
unless such presentment is excused..
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CHAPTER IV..
CHEQUES.

§ 1933. Definition.] A cheque is a bill of exchange drawn upon a
bank or banker, or a person described as such upon the face thereof,
and payable on demand, without interest.
§ 1934. Like bill, except.1 A cheque is subject to all the provis
ions of this code concerning bills of exchange, except that:
1. The drawer and indorsers are exonerated by delay in presentment,
only to the extent of the injury which they suffer thereby.
2. An indorsee, after its apparent maturity, but without actual
notice of its dishonor, acquires a title equal to that of an indorsee
before such period.
3. No days of grace are allowed on cheques.

CHAPTER V.
BONDS* BANK NOTES AND CERTIFICATES OF DEPOSIT.

§ 1935. Continuing negotiablility.] A bank note remains nego
tiable, even after it has been paid by the maker.
' § 1936. Known dishonor.] A transferree of a bond, bank note, or
certificate of deposit, after its apparent maturity or actual dishonor
within his knowledge, acquires a title equal to that of a transferree
before such event.

TITLE XVI.
GENERAL PROVISIONS.

§1937. The contract may waive these titles.] Except- where it
is otherwise declared the provisions of the foregoing fifteen titles of
this part, in respect to the rights and obligations of parties to con
tracts, are subordinate to the intention of the parties, when ascer
tained in the manner prescribed by the chapter on the interpretation of
contracts: and the benefit thereof may be waived by any party entitled
thereto, unless such waiver would be against public policy.
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DIVISION FOURTH.
GENERAL PROVISIONS.

APPLICABLE TO PERSONS, PROPERTT AND OBLIGATIONS, OR TO TWO OF
THOSE SUBJECTS.

Part I.
II.
III.
IV.
V.

Relief.
Special Relations of Debtor and Creditor.
Nuisance.
Maxims of Jurisprudence.
Definitions and General Provisions.

PART I
Relief.
Title I. Relief in General.
II. Compensatory Relief.
III. Specific Relief.
IV. Preventive Relief.

TITLE I.
RELIEF IN GENERAL.

§ 193S. Species of relief.] As a general rule, compensation is the
relief or remedy provided by the law of this territory for the violation
of private i"ights. and the means of securing their observance: and
specific and preventive relief may be given in no other cases than
those specified in this part of the civil code.
§ 1939. Relief from forfeiture.] Whenever, by the terms of an
obligation, a party thereto incurs a forfeiture, or a loss in the nature
of a forfeiture, by reason of his failure to comply with its provisions,
he may be relieved therefrom, upon making full compensation to the
other party, except in case of a grossly negligent, willful, or fraudulent
breach of duty.
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TITLE II.
COMPENSATORY RELIEF

Chapter I.
II.

Damages in General.
Measure of Damages.

CHAPTER 1.
DAMAGES in general.

Article 1.
II.
III.

General Principles.
Interest as Damages.
Exemplary Damages.

Article I.—General Principles.
§ 1940. Damages for any injury.] Every person who suffers detri
ment from the unlawful act or omission of another, may recover frOm
the person in fault a compensation therefor in money, which is called
damages.
§ 1941. Definition.] Detriment is a loss or harm suffered in person
or property.
§ 1942. Future detriment.] Damages may be awarded in a judicial
proceeding for detriment resulting after the commencement thereof,
or certain to result in the future.
Article II.—Interest as Damages.
§ 1943. Interest upon damages.] Every person who is entitled to
recover damages certain, or capable of being made certain by calcula
tion, and the right to recover which is vested in him upon a particular
day, is entitled also to recover interest thereon from that day, except
during such time as the debtor is prevented by law, or by the act of the
creditor, from paying the debt.
§ 1944. Jury may allow-.] In an action for the breach of an obli
gation not arising from contract, and in every case of oppression, fraud,
or malice, interest may be given, in the discretion of the jury.
§ 1945. Waiver of interest.] Accepting payment of the whole
principal, as such, waives all claim to interest.
Article III. —Exemplary Damages.
§ 1946. When jury may give.] In any action for the breach of an
obligation not arising from contract, where the defendant has been
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guilty of oppression, fraud, or malice, actual or presumed, the jury, in
addition to the actual damages, may give damages for the sake of
example, and by way of punishing the defendant.

CHAPTER II.
MEASURE OF DAMAGES.

Article I.
II.
III.
IV.

Damages for Breach of Contract.
Damages for Wrongs.
Penal Damages.
General Provisions.

Article I. —Damages for Breach of Contract.
§ 1947. Proximate results.] For the breach of an obligation
arising from contract, the measure of damages, except where other
wise expressly provided by this code, is the amount which will
compensate the party aggrieved for all the detriment proximately
caused thereby, or which, in the ordinary course of things, would be
likely to result therefrom.
§ 1948. Must be certain.] No damages can be recovered for a
breach of contract, which are not clearly ascertainable in both their
nature and origin.
§ 1949. Principal and interest.] The detriment caused by the
breach of an obligation to pay money only is deemed to be the amount
due by the terms of the obligation, with interest thereon.
§ 1950. Foreign bills.] For the dishonor of foreign bills of
exchange, the damages are prescribed by sections 1925, 1926, and 1927
of this code.
§ 1951. Covenants in grants.] The detriment caused by the breach
of a covenant of seizin, of right to convey, of warranty, or of quiet
enjoyment, in a grant of an estate in real property, is deemed to be:
1. The price paid to the grantor, or if the breach is partial only, such
proportion of the price as the value of the property affected by the
breach, bore at the time of the grant to the value of the whole
property.
2. Interest thereon for the time during which the grantee derived no
benefit from the property, not exceeding six years; and,
3. Any expenses properly incurred by the covenantee in defending
his possession.
§1952. Incumbrances.! The detriment caused by the breach of a
covenant against incumbrances in a grant of an estate in real prop
erty, is deemed to be the amount which has been actually expended
by the covenantee in extinguishing either the principal or interest
thereof; not exceeding, in the former case, a proportion of the price
paid to the grantor, equivalent to the relative value at the time of
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the grant, of the property affected by the breach, as compared with
the whole; or in the latter case, interest on a like amount.
§ 1953. Agreement to convey.] The detriment caused by the breach
of an agreement to convey an estate in real property, is deemed)
to be the price paid, and the expenses properly incurred in
examining the title and preparing the necessary papers, with interest
thereon; but adding thereto, in case of bad faith, the difference between
the price agreed to be paid, and the value of the estate agreed to be
conveyed, at the time of the breach, and the expenses properly incurred I
in preparing!*) enter upon the land.
§ 1954. Same op buy.] The detriment caused by the breach of an
agreement to purchase an estate in real property, is deemed to be the
excess, if any, of the amount which would have been due to the seller
under the contract, over the value of the property to him.
§ 1955. Delivery of personality.] The detriment caused by the
breach of a seller's agreement to deliver personal property, the price
of which has not been fully paid in advance, is deemed to be the excess,
if any, of the value of' the property to the buyer, over the amount
which would have been due to the seller under the contract, if it had
been fulfilled.
§ 1956. Same.] The detriment caused by. the breach of a seller's
agreement to deliver personal property, the price of which has been
fully paid to him in advance, is deemed to be the same as in case of a
wrongful conversion.
§ 1957. Agreement to accept and pay.] The detriment caused by
the breach of a buyer's agreement to accept and pay for personal
property, the title to which is vested in him, is deemed to be the
contract price.
§ 1958. To buy personalty.] The detriment caused by the breach
of a buyer's agreement to accept and pay for personal property, the
title to which is not vested in him is deemed to be:
1. If the property has been resold, pursuant to section 1804. the
excess, if any, of the amount due from the buyer, under the contract,
over the net proceeds of the resale; or,
2. If the property has not been resold in the manner prescribed by
section 1804, the excess, if any, of the amount due from the buyer,
under the contract, over the value to the seller, together with the
excess, if any, of the expenses properly incurred in carrying the prop
erty to market, over those which would have been incurred for the
carriage thereof, if the buyer had accepted it.
§ 1959. Breach of warranty to title.] The detriment caused by
the breach of a warranty of the title of personal property sold, is
deemed to be the value thereof to the buyer, when he is deprived of its
possession, together with any costs which he has become liable
to pay, in an action brought for the property by the true owner.
§ 1960. As to quality.] The detriment caused by the breach of a
warranty of the quality of personal property, is deemed to be the excess,
if any, of the value which the property would have had at the time
to which the warranty referred, if it had been complied with, over its
actual value at that time.
§ 1961. Fitness.] The detriment caused by the breach of a
warranty of the fitness of an article of personal property for a partic

468

Compensatory Relief.

v

Civil Code.

ular purpose, is deemed to be that which is defined by the last section,
together with a fair compensation for the loss incurred by an effort in
good faith to use it for such purpose.
§ 1962. By carries to accept.] The detriment caused by the
breach of a carrier's obligation to accept freight, messages, or passenfers, is deemed to be the difference between the amount which he
ad a right to charge for the carriage, and the amount it would be
necessary to pay for the same service when it ought to be performed.
§ 1963. To deliver.] The detriment caused by the breach of a
carrier's obligation, to deliver freight, where he has not converted it to
his own use, is deemed to be the value thereof at the place and on the
day at which it should have been delivered, deducting the freightage
to which he would have been entitled, if he had completed the
delivery.
§ 1964. Delay by carrier.] The detriment caused by a carrier's
delay in the delivery of freight, is deemed to be the depreciation in the
intrinsic value of the freight during the delay, and also the deprecia
tion, if any, in the market value thereof, otherwise than by reason of
a depreciation in its intrinsic value, at the place where it ought to
have been delivered, and between the day at which it ought to have
been delivered and the dav of its actual delivery.
§ 1965. By agent of authority.] The detriment caused by the
breach of a warranty of an agent's authority, is deemed to be the
amount which could have been recovered and collected from his prin
cipal if the warranty had been complied with, and the reasonable
expenses of legal proceedings taken, in good faith, to enforce the act
of the agent against his principal.
§ 1966. Of marriaTje.] The damages for the breach of a promise of
marriage rest in the sound discretion of the jury.

CHAPTER II.
damages for wrongs.
§ 1967. Proximate detriment.] For the breach of an obligation
not arising from contract, the measure of damages, except where
otherwise expi-essly provided by this code, is the amount which will
compensate for all the detriment proximately caused thereby, whether
it could have been anticipated or not.
§ 1968. Wrongful occupation.] The detriment caused by the
wrongful occupation of real property, in cases not embraced in sec
tions 1969. 197o, 1976, and 1977, is deemed to be the value of the use
of the property for the time of such occupation, not exceeding six
years next preceding the commencment of the action or proceeding to
enforce the right to damages, and the costs, if any, of recovering the
possession.
§ 1969. Detainer by trustee.] For willfully holding over real
property by a person who entered upon the same, as guardian or
trustee for an infant, or by right of an estate terminable with any
life or lives, after the termination of the trust or peculiar estate, with

Civil Code.

Compensatory Belief.

459

out the consent of the party immediately entitled after such termina
tion, the measure of damages is the value of the profits received
during such holding over.
:
§1970. Conversion of personalty.] The detriment caused by
the wrongful conversion of personal property is presumed to be:
/
1. The value of the property at the time of the conversion, with \/
the interest from that time; and,
2. A fair compensation for the time and money properly expended ,
in pursuit of the property.
§ 1971. Same—presumption.] The presumption declared by the'
last section cannot be repelled, in favor of one whose possession was
wrongful from the beginning, by his subsequent application of the
property to the benefit of the owner; without his consent.
§ 1972. Damages to lienor.] One having a mere lien on personal
property, cannot recover greater damages for its conversion, from one
having a right thereto superior to his, after his lien is discharged,
than the amount secured by the lien, and the compensation allowed
by section 1970, for loss of time and expenses.
§ 1978. For seduction.] The damages for seduction rest in the
sound discretion of the jury.
§ 1974. Exemplary damages.] For wrongful injuries to animals,
being subjects of property, committed willfully, or by gross negligence,
in disregard of humanity, exemplary damages may be given.
Article III.—Penal Damages.
§ 1975. Double rent.1 For the failure of a tenant to give up the
premises held by him, when he has given notice of his intention to do
so, the measure of damages is double the rent which he ought other
wise to pay.
§ 1976. For willful holding over.] For willfully holding over
real property, by a tenant after the ena of his term, and after notice
to quit has been duly given, and demand of possession made,v the
measure of damages is double the yearly value of the property, for
the time of withholding, in addition to compensation for the detriment
occasioned thereby.
§ 1977. For forcible exclusion.] For forcibly ejecting or exclud
ing a person from the possession of real property, the measure of
damages is three times such a sum as would compensate for the det
riment caused to him by the act complained of.
§ 1978. Injuries to timber.] For wrongful injuries to timber, ti-ees.
or underwood upon the ■ land of another, or removal thereof, the
measure of damages is three times such a sum as would compensate
for the actual detriment, except where the trespass was casual and
involuntary, or committed under the belief that the land belonged to
the trespasser, or where the wood was taken by the authority of high
way officers for the purposes of a highway; in which cases the
damages are a sum equal to the actual detriment.
Article IV.—General Provisions.
§ 1979. Rule of value to seller.] In estimating damages, the
value of property to a seller thereof, is deemed to be the price which he

./
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could have obtained therefor in the market nearest to the place at
which it should have been accepted by the buyer, and at such " time
after the breach of the~crmtract~ as would have sufficed, with reason
able diligence, for the seller to effect a resale.
§ 1980. Value of equivalent.] In estimating damages, except as
provided by sections 1981 and 1982, the value of property, to a
buyer or owner thereof, deprived of its possession, is deemed to be the
price at which he might have bought an equivalent thing, in the
market nearest to the place where the property ought to haye__b_e_en
put_.into his possession, and at such time after"the~ breach of duty
upon which his right to damages is founded as would suffice, with
reasonable diligence, for him to make such a purchase.
§ 1981. Peculiar value.] Where certain property has a peculiar
value to a person recovering damages for deprivation thereof, or
injury thereto, that may be deemed to be its value against one who
had notice thereof before incurring a liability to damages in respect
thereof, or against a willful wrong-doer.
§ 19S2. Title papers.] For the purpose of estimating damages
the value of an instrument in writing is presumed to be equal to that
of the property to which it entitles its owner.
§1983. Explanation.] The damages prescribed by this chapter are
exclusive of exemplary damages and interest, except where those are
expressly mentioned.
§ 1984. Limitation.] Notwithstanding the provisions of this chap
ter, no person can recover a greater amount in damages for the breach
of an obligation, than he could have gained by the full performance
thereof on both sides, except in the cases specified in the articles on
exemplary damages and penal damages, and in sections 1966. 1973,
and 1974.
§ 1985. Damages must be reasonable.] Damages must, in all cases,
be reasonable, and where an obligation of any kind appears to create
a right to unconscionable and grossly oppressive damages, contrary
to substantial justice, no more than reasonable damages can be
recovered.
§ 1986. Nominal damages.] When a breach of duty has caused no
appreciable detriment to the party affected, he may yet recover nomi
nal damages.
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TITLE III.
SPECIFIC AND PREVENTIVE RELIEF.

Chapter 1.
II.
III.

General Principles.
Specific Relief.
Preventive Relief.

CHAPTER I.
GENERAL PRINCIPLES.

§ 1987. Certain relief—when.] Specific or preventive relief may
be given in the cases specified in this title, and in no others.
§ 1988. Methods of giving specific relief.] Specific relief is given:
1. By taking possession of a thing, and delivering it to a claimant.
2. By compelling a party himself to do that which ought to be
done; or,
3. By declaring and determining the rights of parties, otherwise
than by an award of damages.
§ 1989. Same—preventive.] Preventive relief is given by prohibit
ing a party from doing that which ought not to be done.
§ 1990. Limitation.] Neither specific nor preventive relief can be
granted to enforce a penal law, except in a case of nuisance, nor to
enforce a penalty or forfeiture in any case.

CHAPTER II.
special relief.

Article I. Possession of Real Property.
II. Possession of Personal Property.
III. Specific Performance of Obligations.
IV. Revision of Contracts.
V. Rescission of Contracts.
VI. Cancellation of Instruments.

Article I.—Possession of Real Property.
§ 1991. How enforced.] A person entitled to specific real property,
by reason either of a perfected title, or of a claim to title which ought
to be perfected, may recover the same in the manner prescribed by the
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code of civil procedure, either by a judgment for its possession, to be
executed by the sheriff, or by a judgment requiring the other party to
perfect the title, and to deliver possession of the property.
Article II.—Possession of Personal Property.
§ 1992. Judgment of recovery.] A person entitled to the immediate
possession of specific personal property may recover the same in the
manner provided by the code of civil procedure.
§1993. Specific delivery.] Any person having the possession or
control of a particular article of personal property, of which he is not
the owner, may be compelled specifically to deliver it to the person
entitled to its immediate possession.
Article III.—Specific Performance of Obligations.
§1994. May be compelled.] Except as otherwise provided in this
article, the specific performance of an obligation may be compelled.
§ 1995. Remedy mutual.] Neither' party to an obligation can be
compelled specifically to perform it, unless the other party thereto has
performed, or is compellable specifically to perform, everything to
which the former is entitled under the same obligation, either com
pletely or nearly so, together with full compensation for any want of
entire performance.
§ 1996. Different presumptions.] It is to be presumed that the
breach of an agreement to transfer real property cannot be adequately
relieved by pecuniary compensation, ana that the breach of an agree
ment to transfer personal property can be thus relieved.
§ 1997. When only one signed.] A party, who has signed a writ
ten contract maybe- compeUed specifically to perform it, though the
other party has not signed it, if the latter has performed, or offers to
perform it on his part, and the case is otherwise proper for enforcing
specific performance.
§ 1998. Performance instead of damages.] A contract otherwise
proper to be specifically enforced, may be thus enforced, though a
fienalty is imposed, or the damages are liquidated for its breach, and
he party in default is willing to jpay the same.
§ 1999. Not enforceable!] The following obligations cannot be
specifically enforced:
1. An obligation to render personal service.
.- _
2. An obligation to employ another in personal service.
8. An agreement to submit a controversy to arbitration.
4. Ah agreement to perform an act which the party has not power
lawfully to perform when required to do so.
5. An agreement to procure the act or consent of the wife of the
contracting party, or of any other third person; or,
6. An agreement, the terms of which are not sufficiently certain to
make the precise act which is to be done clearly ascertainable.
§ 2000. Not against party.]
Specific performance cannot be
enforced against a party to a contract, in any of the following cases:
1. If he nas not received an adequate consideration for the contract
.2. If it is not, as to him, just and reasonable.
-• -
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. 3. If his assent was obtained by the misrepresentation, concealment,
circumvention, or unfair practice of any party to whom performance
would become due under the contract, or by any promise of such party
which has not been substantially fulfilled; or,
4. If his assent was given under the influence of mistake, misappre
hension, or surprise, except that where the contract provides for com
pensation in case of mistake, a mistake within the scope of such
provision may be compensated for, and the contract specifically
enforced in other respects, if proper to be so enforced.
§ 2001. Not in favor of party.] Specific performance cannot be
enforced in favor of a party who has not fully and fairly performed all
the conditions precedent on his part to the obligation of the other
party, except where his failure to perform is only partial, and either
entirely immaterial or capable of being fully compensated; in which
case specific performance may be compelled, upon full compensation
being made for the default.
§ 2002. Not if title fails.J An agreement for the sale of property
cannot be specifically enforced in favor of a seller who cannot give to
the buyer a title free from reasonable doubt.
§ 2003. Against subsequent holder.] Whenever an obligation in
respect to real property would be specifically enforced against a partic
ular person, it may be in like manner enforced against any other
person claiming under him by a title created subsequently to the obli
gation, except a purchaser or incumbrancer in good faith and for value,
and except, also, that any such person may exonerate himself by con
veying all his estate to the person entitled to enforce the obligation.
Article IV.—Revision of Contracts.
§ 2004. For mistake or fraud.] When through fraud, or a mutual
mistake of the parties, or a mistake of one party, which the other at
the time knew or suspected, a writtep contract does not truly express
the intention of the parties, it may be revised on the application of a
party aggrieved, so as to express that intention, so far as it can be done
without prejudice to rights acquired by third persons, in good faith,
and for value.
§ 2005. Intention presumed.] For the purpose of revising a con
tract, it must be presumed that all the parties thereto intended to
make an equitable and conscientous agreement.
§ 2006. Substance not language.] In revising a written instru
ment, the court may inquire what the instrument was intended to
mean, and what were intended to be its legal consequences, and is not
confined to the inquiry what the language of the instrument was
intended to be.
§ 2007. Order of actions.] A contract may be first revised and
then specifically enforced.
Article V.—Rescission of Contracts.
§ 2008. When rescission adjudged.] The rescission of a written
contract may be adjudged on the application of a party aggrieved:
1. In any of the cases mentioned in section 965; or,
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2. Where the contract is unlawful, for causes not apparent upon its,
face, and the parties were not equally in fault; or,
3. When the public interest will be prejudiced by permitting it to
stand.
§ 2009. Not for mere mistake.] Rescission cannot be adjudged
for mere mistake, unless the party against whom it is adjudged can
be restored to substantially the same position as if the contract had
not been made.
§ 2010. Compensation.] On adjudging the rescission of a contract
the court may require the party to whom such relief is granted to
make any compensation to the other which justice may require.
Article VI.

Cancellation of Instruments.

§ 2011. When to be adjudged.] A written instrument, in respect
to which there is a reasonable apprehension that if left outstanding it
may cause serious injury to a person against whom it is void or void
able, may, upon " his application, be so adjudged and ordered to be
delivered up or cancelled.
§ 2012. Construction.] An instrument, the validity of which is
apparent upon its face, or upon the face of another instrument which
is necessary to the use of the former in evidence, is not to be deemed
capable of causing injury within the provisions of the last section.
| 2013. Part cancellation.] When an instrument Is evidence of
different rights or obligations, it may be cancelled in part, and allowed
to stand for the residue.

CHAPTER III.
PREVENTIVE RELIEF

§ 2014. By injunction.] Preventive relief is granted by injunction,
provisional or final.
§2015. How regulated.] Provisional injunctions are regulated by
the code of civil procedure.
§ 2016. When injunction . allowed.] Except where otherwise
provided by this title, a final injunction may be granted to prevent the
breach of an obligation existing in favor of the applicant:
1. Where pecuniary compensation would not afford adequate
relief.
2. Where it would be extremely difficult to ascertain the amount of
compensation which would afford adequate relief.
3. Where the restraint is necessary to prevent a multiplicity of
judicial proceedings; or,
4. Where the obligation arises from a trust.
§2017. When not granted.] An injunction cannot be granted:
1. To stay a judicial proceeding pending at the commencement of
the action in which the injunction is demanded, unless such restraint
is necessary to prevent a multiplicity of such proceedings.
2. To stay proceedings in a court of the United States.
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8. To stay proceedings in a state upon a judgment of a court of
that state.
4. To prevent the execution of a public statute, by officers of the
law. for the public benefit.
5. To prevent the breach of a contract, the performance of which
would not be specifically enforced.
6. To prevent the exercise of a public or private office, in a lawful
manner, by the person in possession.
7. To prevent a legislative act by a municipal corporation.

PART IT.
Special Relations of Debtor and Creditor.
Title I. General Principles.
II. Fraudulent Instruments and Transfers.
III. Assignments for the Benefit of Creditors.

TITLE I.
GENERAL PRINCIPLES.

§ 2018. Debtor defined.] A debtor, within the meaning of this
title, is one who, by reason of an existing obligation, is or may become
liable to pay money to another, whether such liability is certain or
contingent.
§ 2019. Creditor.] A creditor, within the meaning of this title, is
one in whose favor an obligation exists, by reason of which he is, or
may become, entitled to the payment of mone^v.
§ 2020. Fraud only invalidates.] . In the absence of fraud, every
contract of a debtor is valid against all his creditors, existing or sub
sequent, who have not acquired a lien on the property affected by such
contract.
§ 2021. Preferred creditors.] A debtor may pay one creditor in
preference to another, or may give to one creditor security for the
payment of his demand, in preference to another.
§ 2022. Alternative right to funds.] Where a creditor is
entitled to resort to each of several funds for the satisfaction of his
claim, and another person has an interest in, or is entitled as a creditor
to resort to some but not all of them, the latter may require the
so
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former to seek satisfaction from those funds to which the latter has
no such claim, so far as it can be done without impairing the right of
the former to complete satisfaction, and without doing injustice to
third persons.

TITLE II.
FRAUDULENT INSTRUMENTS AND TRANSFERS.

§ 2023. With intent to defraud.] Every transfer of property or
charge thereon made, every obligation incurred, and every judicial
proceeding taken, with intent to delay or defraud any creditor or
other person of his demands, is void against all creditors of the debtor
and their successors in interest, and against any persons upon whom
the estate of the debtor devolves in trust for the benefit of others than
the debtor.
§ 2024. Conclusive presumption.) Every transfer of personal
property other than a thing in action, or a ship or cargo at sea, or in a
foreign port, and every lien thereon, other than a mortgage, when
allowed
law, and if
a contract
or respondentia,
is condelusively bypresumed,
made byofabottomry
person having
at the time
the
possession or control of the property, and not accompanied by an
. immediate delivery, and followed by an actual and continued change
of possession of the things transferred, to be fraudulent and therefore
void, against those who are his creditors while he remains in posses
sion, and the successors in interest of such creditors, and against any
person on whom his estate devolves in trust for the benefit of others
than himself, and against purchasers or incumbrancers in good faith
subsequent to the transfer.
§ 2025. Fraud, how avoided.] A creditor can avoid the act or
obligation of his debtor, for fraud, only where the fraud obstructs the
inforceinent, by legal process, of his right to take the property
affected by the transfer or obligation.
§ 2020. Question ok fact, not law.] lu all cases arising under
section 676, or under the provisions of this title, except as otherwise
provided in section 2024, the question of fraudulent intent is one
of fact and not of law* nor can any transfer or charge be adjudged
fraudulent solely on the ground that it was not made for a valuable
consideration.
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TITLE III.'
ASSIGNMENTS FOR THE BENEFIT OF CREDITORS.

§ 2027. When allowable.] An insolvent debtor may, in good
faith, execute an assignment of property to one or more assignees, in
trust towards the satisfaction of his creditors, in conformity to the pro
visions of this title; subject, however, to the provisions of this code
relative to trusts and to fraudulent transfers, and to the restrictions
imposed by law upon assignments by special partnerships, by cor
porations, or by other specific classes of persons; Provided, moreover,
That such assignment snail not be valid if it be upon, or contain any
trust or condition by which any creditor is to receive a preference or
priority over any other creditor; but in such case the property of
the insolvent shall become a trust fund to be administered in equity,
in the district court, and shall inure to the benefit-of all the creditors
in proportion to their respective claims or demands.
§ 2028. Insolvency defined.] A debtor is insolvent, within the
meaning of this title, when he is unable to pay his debts from his own
means, as they become due.
§ 2029. What may provide.] An assignment for the benefit of
creditors may provide for any subsisting liability of the assignor which
he might lawfully pay, whether absolute or contingent.
§ 2030. Void in certain cases.] An assignment for the benefit of
creditors is void against any creditor of the assignor not assenting
thereto, in the following cases:
1. If it tend to coerce any creditor to release or compromise his
demand.
2. If it provide for the payment of any claim known to the assignor
to be false or fraudulent; or for the payment of more upon any claim
than is known to be justly due from the assignor.
8. If it reserve any interest in the assigned property, or in any part
thereof, to the assignor, or for his benefit, before all his existing debts
are paid, other than property exempt by law from execution.
4. If it confer upon the assignee any power which, if exercised,
might prevent or delay the immediate conversion of the assigned
property to the purposes of the trust.
5. If it exempt him from liability for neglect of duty or misconduct.
§ 2031. How executed.] An assignment for the benefit of credit
ors must be in writing, subscribed by the assignor, or by his agent,
thereto authorized by writing. It must be acknowledged, or proved
and certified, in the mode prescribed by the chapter on recording
transfers of real property, and recorded as required by sections 2036
and 2037,
§ 2032. Void unless so made.] Unless the provisions of the last
section are complied with, an assignment for the benefit of creditors
is void against every creditor of the assignor not assenting thereto.
§ 2033. Rights of assignee.] An assignee for the benefit of
creditors is not to be regarded as a purchaser for value, and has no
greater rights than his assignor had, in respect to things in action
transferred by the assignment.
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§ 2034. Inventory required.] Within twenty days after an
assignment is made for the benefit of creditors, the assignor must
make and file in the manner prescribed by section 1938 [2036], a full
and true inventory, showing:
1. All the creditors of the assignor.
2. The place of residence of each creditor if known to the assignor,
or if not known, that fact must be stated.
3. The sum owing to each creditor", and the nature of each debt, or
liability, whether arising on written security, account, or otherwise.
4. The true consideration of the liability in each case, and the place
where it arose.
5. Every existing judgment, mortgage, or other security for the pay
ment of any debt or liability of the assignor.
6. All property of the assignor at the date of the assignment which
is exempt by law from execution; and,
7. All the assignor's property at the date of the assignment, both
real and personal, of every kina not so exempt, and the incumbrances
existing thereon, and all vouchers and securities relating thereto, and
the value of such property according to the best knowledge of the
assignor.
§ 2035. Verification op same.] An affidavit must be made by every
person executing an assignment for the benefit of creditors, to be
annexed to and filed with the inventory mentioned in the last section,
to the effect that the same is in all respects just and true, according to
the best of such assignor's knowledge and belief.
§ 2036. Record and piling.] An assignment for the benefit of
creditors must be recorded, and the inventory required by section 2034
filed with the register of deeds of the county in which the assignor
resided at the date of the assignment; or if he did not then reside in
this territory, with the like officer of the county in which his principal
place of business was then situated; or if he had not then a residence
or place of business in this territory, with the like officer of the county
in which the principal part of the assigned property was then situated.
§ 2037. Same.] If an assignment for the benefit of creditors i9
executed by more than one assignor, it must be recorded, and a copy
of the inventory required by section 2034 must be filed with the
register of deeds of every county in which any of the assignors resided
at its date, or in which any of them, not then residing'in this territory,
had then a place of business.
§ 2038. Record within twenty days.] An assignment for the benefit
of creditors is void against creditors of the assignor, and against pur
chasers and incumbrancers in good faith and for value if the assign
ment is not recorded, and the inventory required by section 2034 filed,
pursuant to section 2036. within twenty days after the date of the
assignment.
§2039. Real property. | Where an assignment for the benefit of
creditors embraces real property, it is subject to the provisions of
article IV of the chapter on recording transfers, as well as to those of
this title.
§ 2040. Bond of assignee.] Within thirty days after the date of
an assignment for the benefit of creditors, the assignee must enter
into a bond to this territory in double the amount of the value of the
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property assigned, with sufficient sureties, to be approved by the judge
of the district court of the county in which the original inventory is
filed, and conditioned for the faithful discharge of the trust, and the
due accounting for all moneys received by the assignee, which bond
must be filed in the same office with the original inventory.
§ 2041. When authority begins.] Until the inventory and affi
davit required by sections 2034 and 203a have been made, and the
assignment has been duly recorded, and" the inventory filed, and the
assignee has given a bond as required by the last section, an assignee
for the benefit of creditors has no authority to dispose of the estate or
convert it to the purposes of the trust.
§ 2042. When assignee to account.] After six months from the
date of an assignment for the benefit of creditors, the assignee may
be required, on complaint of any creditor, to account before the district
court of the county where the accompanying inventory was filed, in
the manner prescribed by the code of civil procedure.
§ 2043. Property exempt.] Property exempt from execution, and
insurances upon the life of the assignor, do not pass to the assignee by
a general assignment for the benefit of creditors, unless the instru
ment specially mentions them, and declares an intention that they
should pass thereby.
§ 2044. Compensation.] In the absence of any provision in the
assignment to the contrary, an assignee for the benefit of creditors is
entitled to the same commissions as are allowed by law to executors
and guardians, but the assignment cannot grant more, and may restrict
the commissions to a less amount, or deny them altogether.
§ 2045. Good faith protects assignee.] An assignee for the benefit
of creditors is. not to be held liable for his acts done in good faith in
the execution of the trust, merely for the reason that the assignment
is afterward adjudged void.
§ 2046. Cannot be canceled.] An assignment for the benefit of
creditors, which has been executed and recorded so as to transfer the
property to the assignee, cannot afterwards be canceled or modified
by the parties thereto, without the consent of every creditor affected
thereby.
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PART III.
Nuisance.
Title I. General Principles.
II. Public Nuisances.
III. Private Nuisances.

TITLE I.
GENERAL PRINCIPLES

§ 2047. Nuisances defined.] A nuisance consists in unlawfully
doing an act, or omitting to perform a duty, which act or omission
either:
1. Annoys, injures, or endangers the comfort, repose, health, or
safety of others; or,
2. Offends decency; or,
3. Unlawfully interferes with, obstructs, or tends to obstruct, or ren
ders dangerous for passage, any lake or navigable river, bay, stream,
canal, or basin, or any public park, square, street, or highway; or,
4. In any way renders other persons insecure in life, or in the use of
property.
§ 2048. Public nuisance.] A public nuisance is one which affects
at the same time an entire community or neighborhood, or any con
siderable number of persons, although the extent of the annoyance or
damage inflicted upon individuals may be unequal.
§ 2049. Private.] Every nuisance not included in the definition of
the last section, is private.
§ 2050. Statute authority.] Nothing which is done or maintained
under the express authority of a statute can be deemed a nuisance.
§ 2051. Successive owners.] Every successive owner of property
who neglects to abate a continuing nuisance upon, or in the use of,
such property, created by a former owner, is liable therefor in the same
manner as the one who first created it.
§ 2052. Damages.] The abatement of a nuisance does not prejudice
the right of any person to recover damages for its past existence.
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TITLE II.
PUBLIC NUISANCES.

§ 2053. Time does not legalize.] No lapse of time can legalize a
public nuisance, amounting to an actual obstruction of public right.
§ 2054. Remedies.] The remedies against a public nuisance are:
1. Indictment.
2. A civil action ; or,
3. Abatement.
§ 2055. By indictment.] The remedy by indictment is regulated
by the penal code and the code of criminal procedure.
§ 2056. By action.] A private person may maintain an action for
a public nuisance if it is specially injurious to himself, but not
otherwise.
§ 2057. How abated.] A public nuisance may be abated by any
public body or officer authorized thereto by law.
§ 2058. Same.] Any person may abate a public nuisance which is
specially injurious to him, by removing, or, if necessary, destroying
the thing wnich constitutes the same, without committing a breach of
the peace, or doing unnecessary injury.

TITLE III.
PRIVATE NUISANCES.

§ 2059. Remedies against.] The remedies against a private nui
sance are:
1. A civil action; or,
2. Abatement.
§ 2060. How person may abate.] A person injured by a private
nuisance may abate it by removing, or, if necessary, destroying the thing
which constitutes the nuisance, without committing a breach of the
peace, or doing unnecessary injury.
§ 2061. When notice of required.] Where a private nuisance
results from a mere omission of the wrong-doer, and cannot be abated
without entering upon his land, reasonable notice must be given to
him before entering to abate it.
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PART IV.
Maxims of Jurisprudence.
§ 2062. How to be used and applied.] The maxims of jurispru
dence hereinafter set forth, are intended not to qualify any of the fore
going provisions of this code, but to aid in their just application.
§ 20o3. When- the reason of a rule-ceases, so should the rule itself.
§ 2064. Where the reason is the same, the rule should be the same.
§ 2065. One must not fhange his purpose to the injury of another.
§ 2066. Any one may waive the advantage of a law intended solely
for his benefit. But a law established for a public reason cannot be
contravened by a private agreement.
§ 2067. One must so use his own rights as not to infringe upon the
rights of another.
§ 2068. He who consents to an act is not wronged by it.
§ 2069. Acquiescence in error takes away the right of objecting to it.
§ 2070. No one can take advantage of his own wrong.
§ 2071. He who" has fraudulently dispossessed himself of a thing,
may be treated as if he still had possession.
§ 2072. He who can and does not forbid that which is done on his
behalf, is deemed to have hidden it.
| 2073. No one should suffer by the act of another.
§ 2074. He who takes the benefit must bear the burden.
§ 2075. One who grants a thing is presumed to grant also whatever
is essential to its use.
§ 2076. For every wrong there is a remedy.
' § 2077. Between those who are equally in the right, or equally in
the wrong, the law does not interpose.
§ 2078. Between rights otherwise equal, the earliest is preferred.
| 2079. No man is responsible for that which no man can control.
§ 2080. The law helps the vigilant before those who sleep on their
rights.
§ 2081. The law respects form less than substance.
§ 2082. That which ought to have been done is to be regarded as
done, in favor of him to whom, and against him from whom, perform
ance is due.
§ 2083. That which does not appear to exist is to be regarded as if it
did not exist.
§ 2084. The law never requires impossibilities.
§ 2085. The law neither does nor requires idle acts.
§ 2086. The law disregards trifles.
jj 2087. Particular expressions qualify those which are general.
§ 2088. Contemporaneous exposition is in general the best.
§ 2089. The greater contains the less.
§ 2090. Superfluity does not vitiate.
§ 2091. Thaf is certain which can be made certain.
8 2092. Time does not confirm a void act.
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§ 2093. The incident follows the principal, not the principal the
incident.
§ 2094. An interpretation which gives effect is preferred to one
which makes void.
§ 2095. Interpretation must be reasonable.
| 2096. Where one of two innocent persons must suffer by the act
of a third, he by whose negligence it happened must be the sufferer.

PART v:
Definition and General Provisions.
§ 2097. Meaning of words.] Words used in any statute are to be
understood in their ordinary sense, except when a contrary intention
plainly appears, and except also that the words hereinafter explained
are to be understood as thus explained.
§ 2098. Statutory meaning. J Whenever the meaning of a word or
phrase is defined in any statute, such definition is applicable to the
same word or phrase wherever it occurs, except where a contrary
intention plainly appears.
§ 2099. Degrees of care.] There are three degrees of care and of
diligence mentioned in this code, namely, slight, ordinary, and great.
The latter include the former.
§ 2100. Degrees defined.] Slight care or diligence is such as
persons of ordinary prudence usually exercise about their own affairs
of slight importance; ordinary care or diligence is such as they usually
exercise about their own affairs of ordinary importance; and gi*eat
care or diligence is such as they usually exercise about their own
affairs of great importance.
§ 2101. Degrees of negligence.] There are three degrees of neglifence mentioned in this code, namely, slight, ordinary, and gross,
'he latter include the former.
§ 2102. Degrees defined.] Slight negligence consists in the want
of great care and diligence; ordinary negligence, in the want of ordi
nary care and diligence; and gross negligence, in the want of slight
care and diligence.
§ 2103. Children.] The term children includes children by birth
and by adoption.
§ 2104. Debtor and creditor.] Except as defined and used in part
two of this division, and in sections 2018 and 2019, everyone who owes
to another the performance of an obligation is called a debtor, and the
one to whom he owes it is called a creditor.
§ 2105. Good faith.] Good faith consists in an honest intention to
abstain from taking any unconscientious advantage of another, even
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through the forms or technicalities of law, together with an absence
of all information or belief of facts which would render the transaction
unconscientious.
§ 2106. Notice classed.] Notice is either actual or constructive.
§ 2107. Actual.] Actual notice consists in express information of
a fact.
§ 2108. Constructive.] Constructive notice is notiee imputed by
the law to a person not having actual notice.
§ 2109. Presumption of.] Every person who has actual notice of
circumstances sufficient to put a prudent man upon inquiry as to a
particular fact, and who omits to make such inquiry with reasonable
diligence, is deemed to have constructive notice of the fact itself.
§ 2110. False notice.) A notice which is false when given, is not
made valid by the subsequent happening of the event.
§ 2111. Paper.] The word '"paper" means any flexible material
upon which it is usual to write.
§ 2112. Person includes corporation.] The word "person," except
when used by way of contrast, includes not only human beings, but
bodies politic or corporate.
§ 2113. Several.] The word "several," in relation to number,
means two or more.
§ 2114. Third persons.] The words "third persons" include all who
are not parties to the obligation or transaction concerning which the
phrase is used.
§2115. Holidays.] Holidays are: every Sunday, the first day of
January, the twenty-second day of Frebruary, the fourth day of July,
the twenty-fifth day of December, every day on which an election is
held throughout the territory, and every day appointed by the president
of the United States, or by the governor of this territory, for a public
fast, thanksgiving, or holiday.
§ 2116. Additional day.] If the first of January, the twenty-second
of Frebruary, the fourth of July, or the twenty-fifth of December,
falls upon a Sunday, the Monday following is a holiday.
§ 2117. Business days.] All other days than those mentioned in
the last two sections, are to be deemed business days, for all pur
poses.
§ 21 IS. Next business day.] Whenever any act of a secular
nature, other than a work of necessity, or mercy, is appointed by law
or contract to be performed upon a particular day, which day falls
upon a holiday, such act may be performed upon the next business
day, with the same effect as if it nad been performed upon the day
appointed.
§ 2119. Usage. |
Usage, is a reasonable and lawful public custom
concerning transactions of the same nature as those which are to be
affected thereby, existing at the place where the obligation is to be
performed, and either known to the parties, or so well established,
general, and uniform, that they must be presumed to have acted with
reference thereto.
§ 2120. Customary. The words "usual" and "customary" mean
"according to usage."
§ 2121. Value.] A valuable consideration, is a thing of value
parted with, or a new obligation assumed, at the time of obtaining a
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thing, which is a substantial compensation for that which is obtained
thereby. It it is also called simply "value."
§ 2122. Verdict.] The word "verdict," includes not only the
verdict of a jury, but also the finding upon the facts of a judge, or of
a referee appointed to determine the issues in a cause.
§2123. Time.] The word "year," means a calendar year, and
" month," a calendar month. Fractions of a year are to be computed
by the number of months, thus: half a year is six months. Fractions
of a day are to be disregarded in computions which include more than
one day, and involve no questions of priority.
§ 2124. Gender.] Words used in the masculine gender, include the
feminine and neuter.
§ 2125. Number.] Words used in the singular number include the
plural, and the plural the singular, except where a contrary intention
plainly appears.
§ 2126. Other definitions.] Words used in the present tense
include future as well as the present; the word " oath " includes
"affirmation;" and every mode of oral statement under oath or affirm
ation is embraced by the term " testify," and every written one in the
term "depose;" "signature" or " subscription " includes mark, when
the person cannot write, his name being written near it, and written
by a person who writes his own name as a witness. The following
words also have the signification attached to them in this section,
unless otherwise apparent from the context:
1. The word "property" includes property, real and personal.
2. The words "real property" are co-extensive with lands, tenements,
and hereditaments.
3. The words "personal property" include money, goods, chattels,
things in action, and evidences of debt.
4. The word "will" includes codicils.
§ 2127. Interest.] The words "compound interest" mean interest
added to the principal as the former becomes due, and thereafter
made to bear interest.
§ 2128. Writing and printing.] The words " writing " and
"written" include "printing" and " printed," except in the case of
signatures, and where the words are used by way of contrast to print
ing. Writing may be made in any manner, except that when a pei-son entitled to require the execution of a writing demands that it be
made with ink, it must be so made.
§2129. Code excludes common law. | The rule of the common law,
that statutes in derogation thereof are to be strictly construed, has no
application to this code. This code establishes the law of this terri
tory respecting the subjects to which it relates; and its provisions are
to be liberally construed with a view to effect its objects, and to
promote justice. Whenever this code is cited, enumerated, referred to,
or amended, it may be designated simply as "The Civil Code." adding,
when necessary, the number of the section.
§ 2130. Impression of seal.] When the seal of a court, public
officer, or person, is required by law to be affixed to any process, com
mission, paper, or instrument, the word " seal " includes an impression
of such seal upon the paper alone, as well as upon wax. or a waiter
affixed thereto.
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§ 2131. Majority power.] Words giving a joint authority to three
or more public officers or other persons, are construed as giving such
authority- to a majority of them, unless it is otherwise expresseain the
act giving the authority.
§2132. Repeal does not revive.] Whenever any act of the legis
lative assembly is repealed, which repealed a former act. such former
act shall not thereby be revived, unless it shall be expressly so pro
vided. [See section 12, It. S. of U. S.]
§2133. Effect of repeal.] The repeal of any statute by the
legislative assemby, shall not have the effect to release or extinguish
any penalty, forfeiture, or liability incurred under such statute, unless
the repealing act shall so expressly provide, and such statute shall be
treated as still remaining in force for the purpose of sustaining any
proper action or prosecution for the enforcement of such penalty, for
feiture or liability. [See section 13. R. S. of U. S.]
Approved, February 16, 1877.

CODE OF CIVIL PROCEDURE.
AN ACT to Establish a Code of Civil Procedure for Dakota Territory.
GENERAL DEFINITIONS AND DIVISIONS.

§ 1. Title and parts of act.] Be it enacted by the Legislative
Assembly of the Territory of Dakota: This act shall be known as the
Code of Civil Procedure of the Territory of Dakota, and is divided into
three parts, as follows:
Part 1. Of Courts of Justice.
Part "2. Of Civil Actions.
Part 3. Of Special Proceedings of a Civil Nature.
§ 2. Not retroactive.] No part of it is retroactive unless expressly
so declared.
§ 3. Code excludes common law.] The rule of the common law,
that statutes in derogation thereof are to be strictly construed, has no
application to this code. The code establishes the law of this terri
tory, respecting the subjects to which it relates, and its provisions and
all proceedings under it are to be liberally construed with a view to
effect its objects and to promote justice.
'
§4. Prior rights.] No action or. proceeding commenced before
this code takes effect, and no right accrued, is affected by its provisions,
but the proceedings therein must conform to the requirements of this
code as far as applicable.
•
§ 5. Limitations continue.] When a limitation or period of time
prescribed in any existing statute for acquiring a right, or barring a
remedy, or for any other purpose, has begun to run before this code
goes into effect, and the same or any limitation is prescribed in this
code, the time which has already run shall be deemed pari of the time
prescribed as such limitation by this code.
§ 6. Computation of time.J The time in which any act provided
by law is to be done is computed by excluding the first day, and includ
ing the last, unless the last is a holiday, and then it is also excluded.
1 7. . Construction of language.) Words and phrases are con
structed according to the context and the approved usage of the
language; but technical words and phrases, and such others as have
acquired a peculiar and appropriate meaning in law, or are defined by
statute, are to be construed according to such peculiar and appropriate
meaning or definition.
§ 8. Words defined.] The following words have in this code the
signification attached to them in this section, unless otherwise appar
ent from the context:
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1. The word "writ" signifies an order or precept in writing, issued in
the name of the territory or of a court or judicial officer; and the
word "process" a writ or summons issued in the course of judicial
proceedings.
2. The word "state," when applied to the different parts of the
United States, includes the District of Columbia and the territories;
and the words "United States" may include the district and territories.
§ 9. Effect upon former laws.] No statute, law, or rule is con
tinued in force because it is consistent with the provisions of this
code on the same subject; but in all cases provided for by this code, all
statutes, laws, and rules heretofore in force in this territory, whether
consistent or not with the provisions of this code, unless expressly
continued in force by it, are repealed and abrogated. This repeal or
abrogation does not revive any former law heretofore repealed, nor
does it affect any right already existing or accrued, or any action or
proceeding already taken, except as in this code provided; nor does it
affect any private statute not expressly repealed.
§ 10. Act how cited.] This act, whenever cited, enumerated,
referred to, or amended, may be designated simply as the code of civil
procedure, adding, when necessary, the number of the section.
§ 11. Remedies classified.] Remedies in the courts of justice are
divided into:
1. Actions.
2. Special proceedings.
§ 12. Action defined.] An action is an ordinary proceeding in a
court of justice, by which a party prosecutes another party for the
enforcement or protection of a right, the redress or prevention of a
wrong, or the punishment of a public offense.
§ 13. Special proceedings.] Every other remedy is a special
proceeding.
§ 14. Actions classified.] Actions are of two kinds:
1. Civil.
2. Criminal.
§ 15. Criminal defined.] A criminal action is one prosecuted by
the territory, as a party, against a person charged with a public offense,
for the punishment thereof.
§ 16. Civil—process.] Every other is a civil action; and all pro
cess in civil actions shall run in the name of the Territory of Dakota.
§ 17. Not merged.] Where the violation of a right admits of both
a civil and criminal remedy, the right to prosecute the one is not'
merged in the other.
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PART I.
Courts of Justice and their Jurisdiction.
CHAPTER 1.
/
OF THE COURTS IN GENERAL.

§ 18. Courts.] The following are the courts of justice of this
teiTitory:
1. The supreme court.
2. The district courts.
3. The probate courts; and,
4. The courts of justices of the peace.
§ 19. Jurisdiction continued.]
These courts shall continue to
exercise the jurisdiction now vested in them respectively, except as
otherwise prescribed by law.

CHAPTER If.
OF THE SUPREME COURT

§ 20. Jurisdiction classified. | The jurisdiction of the supreme
court is of two kinds:
1. Original; and,
2. Appellate.
§ 21. Original. J Its original jurisdiction extends to all writs which
by law may issue from this court, and to all writs necessary to the
exercise of its appellate jurisdiction.
§ 22. Exclusive appellate jurisdiction.] It has exclusive juris
diction to review upon appeal every actual determination hereafter
made at any regular or special terms of the district courts of this
territory, in the following cases, and no other:
1. In a judgment in an action commenced therein, or brought there
from another court, and upon the appeal from such judgment, to
review any intermediate order involving the merits, and necessarily
affecting the judgment.
2. In an order affecting a substantial right, made in such action,
when such order in effect determines the action, and prevents a judg
ment from which an appeal might be taken, or discontinues the action,
or strikes out a pleading, or any part of a pleading, or arises upon any
interlocutory proceeding, or any question of practice in the action and
does not involve any question of discretion, or grants or refuses a new
trial, or sustains or overrules a demurrer, or grants, refuses, continues
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or modifies a provisional remedy; but no appeal to the supreme court
from an order granting a new trial shall be effectual for any purpose,
unless the notice of appeal contain an assent on the part of the appel
lant that, if the order be affirmed, judgment absolute shall be rendered
against the appellant. Upon every appeal from an order granting a
new trial, if the supreme court shall determine that no error was com
mitted in granting the new trial, they shall render judgment absolute
upon the right of the appellant; and after the proceedings are remitted
to the court from which the appeal was taken, an assessment of dam
ages or other proceedings to render the judgment effectual, may be
there had, in cases where such subsequent proceedings are requisite.
3. In a final order affecting a substantial right made in a special
proceeding, or upon a summary application in an action after judg
ment, and upon such appeal to review any intermediate order involv
ing the merits and necessarily affecting the order appealed from.
4. Whenever the decision of any motion heretofore made, or any
motion hereafter to be made, in the district court of this territory at a
special term thereof, involves the constitutionality of any law of this
territory, or has been or shall be placed, in the opinion or reason for
such decision of the justice making such decision, upon the unconsti
tutionality of such law, then an appeal shall lie and may be made from
such decision or from the order entered, or to be entered upon such
decision, to the general term of said supreme court; Provided, however,
That the time for appealing from such decision, or from such order,
shall not be extended hereby.
§ 23. Scope of judgment.] The supreme court may reverse, affirm,
or modify, the judgment or order appealed from in whole or in part,
and as to any or all of the parties; and its judgment shall be remitted
to the court below, to be enforced according to law; and may direct
the proper judgment or order to be entered, or direct a new trial or
further proceedings to be had.
§ 24. Terms—calendar.] The times and places for holding the
terms of the supreme court shall be and remain as is now or may here
after be provided by law. The court may provide what causes shall
have a preference on the calendar, and regulate the practice and pro
ceedings therein by general rules not inconsistent with the organic act
and the statutes of this territory. On a second and each subsequent
appeal to the supreme court, or when an appeal has once been dis
missed for defect or irregularity, the cause shall be placed upon the
calendar as of the time of filing the first appeal; and whenever in any
action or proceeding in which the Territory of Dakota, or any terri
torial officer, or any board of territorial officers, is or are sole plaintiff
or defendant, an appeal has been or shall be brought from any judg
ment or order for or against him or them, in any court, such appeal
shall have a preference in the supreme court, and may be moved by
either party out of the order on the calendar.
§ 25. Two judges must concdr.] The concurrence of two judges is
necessary to pronounce a judgment. If two do not concur the cause
must be reheard. But no more than two rehearings shall be had;
and if on the second hearing two judges do not concur, the judg
ment shall be affirmed.
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§ 26. Adjournment to other rooms.] The supreme court may be held
in other buildings than those designated by law as places for holding
courts, and at a different place in the same city from that which it is
appointed to be held. Any one or more of the justices may adjourn
the court with the like effect as if all were present.

CHAPTER

III.

OF THE DISTRICT COURT.

§ 27. Chancery and common law.] The district courts possess
chancery as well as common law jurisdiction.
§ 28. Exclusive original jurisdiction.] They have exclusive
original jurisdiction in all actions or proceedings in chancery, and in
all actions at law where the debt or sum claimed exceeds one hundred
dollars; and in all cases in which the title to real property or the
boundary thereof in any wise comes in question, except in actions for
forcible entry or foroible and unlawful detainer: and in all actions for
divorce and to obtain a decree of nullity of marriage; and in all such
other cases as now are or may hereafter be provided by law.
.-■
§ 29. Of appeals. I They have jurisdiction of appeals from all
final judgments of justices of the peace, and from all judgments,
decrees, or orders of the probate court, dr other inferior officers or
tribunals, in the cases prescribed by statue. They have also the power
to issue writs of habeas corpus, mandamus, injunction, quo warranto,
certiorari, and all other writs necessary to carry into effect their judg
ments, decrees, and orders, and to give them a general control over
inferior courts, officers, boards, tribunals, and jurisdictions.
§ 80. Other jurisdiction.! They also possess all such criminal as
well as civil jurisdiction as is conferred by the organic laws, and the
statutes of this territory.
§ 31. Always open for certain purposes. | For the purpose of
hearing and determining special proceedings of a civil nature, motions
for new trials in civil actions, motions for and to dissolve or modify
injunctions, motions to set aside or vacate orders of arrest and writs
of attachment, and for the entry of orders and judgments, these
courts are always open.

CHAPTER IV.
of probate courts and courts of justices of the peace.
§32. Jurisdiction.] The probate courts and the courts of justices
of the peace possess only such jurisdiction as is conferred on them by
the organic laws and the statutes of this territory.
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PART II.
Civil Actions.

CHAPTER V.
FORM OF CIVIL ACTIONS.

§ 33. DISTINCTIONS ABOLISHED.] The distinction between actions at
law and suits in equity, and the forms of all such actions and suits,
heretofore existing, areabolished; and there shall be in this territory,
hereafter, but one form of action for the enforcement or protection of

rivate rights and the redress of private wrongs, which shall be
enominated a civil action.

§ 34.

.

PARTIES minim] In such action, the party complaining shall

be known as the plaintiff, and the adverse party as the defendant.
§ 35. ACTIONS UPON JUDGMENTS.] No action shall be brought upon
a judgment rendered in any court of this territory, except a court of a
justice of the peace, between the same parties, without leave of the
court for good cause shown, on notice to the adverse party; and no
action on a judgment rendered by a justice of the peace shall be

brought in the same county, within ﬁVe years after its rendition,
except in case of his death, resignation, incapacity to act, or removal
from the county, or that the process was not personally served on the
defendant, or on all the defendants, or in case of the death of some of
the parties, or where the docket or record of such judgment is or shall

have been lost or destroyed.
5’36. Issoss nus'r BE erman]

Feigned issues are abolished, and

instead thereof, in the cases where the power now exists to ordera
feigned issued, or when a question of fact, not put in issue by the
pleadin s, is to be tried by a jury, an order for the trial ma be made,
stating istinctly and plainly the question of fact to be trie f. and such
order shall be the only authority necessary for a trial.

CHAPTER VI.
TIME OF COMMENCING ACTIONS.
IN GENERAL.

§37. LIMITA'rlonsJ Civil actions can only be commenced within
,the periods rescribed in this code, after the cause of action shall
have accrue , BXCQPt Where, in special cases, a different limitation 18
prescribed by_statnte. But the objection that the action was not
commenced Within the time limited, can only be taken by answer.
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TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL PROPERTY.

§38. BY THE TERRITORY.]
The territory of Dakota will not sue
any person for or in respect to any real roperty, or the issues or

proﬁts thereof, by reason of the right or tit e of the territory to the
same, unless:

1. Such right or title shall have accrued within forty years before
any' action or other proceeding for the same shall be commenced; or,
un ess,
2. The territory. or those from whom it claims, shall have received
the rents and proﬁts of such real property, or of some part thereof,
within the space of forty years.
*
§ 39. Pnnsons CLAIMING UNDER] No action shall be brought for, or
in respect to, real property, by any person claimin by virtue of grants
from the territory, unless the same might have con commenced, as
herein speciﬁed, in case such grant had not been issued or made.
540. EXTENSION or sum] When grants of real property shall
have been issued or made by the territory, and the same shall be
declared void by the determination of a competent court, rendered
upon an allegation of a fraudulent suggestion, or concealment, or
forfeiture, or mistake, or ignorance of a material fact, or wrongful
detaining, or defective title, in such case an action for the recovery of
the premises so conveyed may be brought either by the territory, or
by any subsequent grantee of the same premises, his heirs or assi us,
within twenty years after such determinatiouwas made, but not a ter
that period.
. § 41. Snizm WITHIN TWENTY mane] No action for the recovery of
real property, or for the recovery of the ossession thereof, shall be
maintained, unless it appear that the plaintiff, his ancestor, predecessor,
or grantor was seized or possessed of the premises in question within
twenty years before the commencement of such action.
§ 42. Sana] No cause of action, or defense to an action, founded
upon the title to real property, or to rents or services out of the same,
shall be effectual unless it appear that the person prosecuting the
action, or making the defense, or under whose title the action is
prosecuted, or the defense is made, or the ancestor, predecessor, or
grantor
such person
of theotpthe
remises
question,ofwithin
twenty was
yearsseized
beforeor t eossessed
committing
act in
in
respect to which such action is prosecuted, or defense made.
§ 43. ONE YEAR AFTER unreal No entry upon real estate shall be
deemed sufﬁcient or valid as a c aim, unless an action be commenced

thereupon within one year after the making of such entry, and within ,
twenty years from the time when the right to make such entry
descended or accrued.
§44. Poss ssron PRESUMED.] In every action for the recovery of
real property, or the possession thereof, the person establishin a legal
title to the premises shall be presumed to have been possesse thereof
within the time required by law; and the occupation of such premises
by any other person shall be deemed to have been under and in
subordination to the legal title, unless it appear that such premises
have been held and possessed adversely to such legal title for twenty

years before the commencement of such action.
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§ 45r Occupation under written instrument.] Whenever it shall
appear that the occupant, or those under whom he claims, entered
into the possession of premises under claim of title, exclusive of any
other right, founding such claim upon a written instrument, as heing
a conveyance of the premises in question, or upon the decree or judg
ment of a competent court, and that there has been a continued occu
pation and possession of the premises included in such instrument,
decree, or judgment, or of some part of such premises, under such
claim, for twenty years, the premises so included shall be deemed to
have been held adversely; except that where the premises so included
consist of a tract divided into lots, the possession of one lot shall not
be deemed a possession of any other lot of the same tract.
§ 46. Adverse possession.] For the purpose of constituting an
adverse possession, by any person claiming a title founded upon a
written instrument, or a judgment, or a decree, land shall be deemed
to have been possessed and occupied in the following cases:
1. Where it has been usually cultivated or improved.
2. Where it has been protected by a substantial inclosure.
3. Where, although not inclosed, it has been used for the supply of
fuel or of fencing timber for the purposes of husbandry, or the
ordinary use of the occupant.
4. Where a known farm or a single lot has been partly improved,
the portion of such farm or lot that may have been left not cleared or
not inclosed, according to the usual course and custom of the adjoin
ing country, shall be deemed to have been occupied for the same length
of time as the part improved and cultivated.
§ 47. Actual adverse holding.] Where it shall appear that there
has been an actual continued occupation of premises, under a claim of
title exclusive of any other right, but not founded upon a written
instrument, or a judgment, or decree, the premises so actually occupied,
and no other, shall be deemed to have been held adversely.
§ 48. Under claim not written.] For the purpose of constituting
an adverse possession, by a person claiming title not founded upon a
written instrument, or judgment, or decree, land shall be deemed to
have been possessed and occupied in the following cases only:
1. Where it has been protected by a substantial enclosure.
2. Where it ha,s been usually cultivated or improved.
£ 49. Landlord and tenant.] Whenever the relation of landlord
and tenant shall have existed between any persons, the possession of
the tenant shall be deemed the possession of the landlord, until the
expiration of twenty years from the termination of the tenancy; or,
where there has been no written lease, until the expiration of twenty
years from the time of the last payment of rent, notwithstanding
that such tenant may have acquired, another title, or may have
claimed to hold adversely to his landlord. But such presumptions
shall not be made after the periods herein limited.
8 50. Effect of descent.] The right of a person to the possession
of any real property shall not be impaired or effected by a descent
being cast in consequence of the death of a person in possession of
such property.
§ 51. Disabilities extend time.] If a person entitled to commence
any action for the I'ecovery of real property, or to make an entry
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or defense founded on the title to real property, or to rents or
services on"t of the same, be, at the time such title shall first descend
or accrue, either:
1. Within the age of twenty-one years; or,
2. Insane: or,
3. Imprisoned on a criminal charge, or in execution upon conviction
of a criminal offense for a term less than for life.
The time during which such disability shall continue shall not be
deemed any portion of the time in this chapter limited for the com
mencement of such action, or the making of such entry or defense;
but such action may be commenced, or entry or defense made, after
the period of twenty years, and within ten years after the disability
shall cease, or after the death of the person entitled who shall die
under such disability; but such action shall not be commenced or
entry or defense made after that period.
TIME OP COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY OK REAL PROPERTY.

§ 52. Other periods.] The periods prescribed in section thirtyseven for the commencement of actions other than for the recovery of
real property, shall be as follows:
§ 53. Twenty years.) Within twenty years:
1. An action upon a judgment or decree of any court of the United
States, or of any state or territory within the United States.
2. An action upon a sealed instrument.
§ 54. Six years.] Within six years:
1. An action upon a contract, obligation, or liability, express or
implied, excepting those mentioned in section fifty-three.
2. An action upon a liability created by statute, other than a penalty
or forfeiture.
3. An action for trespass upon real property.
4. An action for taking, detaining, or injuring any goods or chattels,
including actions for the specific recovery of personal property.
5. An action for criminal conversation, or for any other injury to the
person or rights of another, not arising on contract, and not herein
after enumerated.
6. An action for relief on the ground of fraud, in cases which hereto
fore were solely cognizable by the court of chancery, the cause of
action in such case not to be deemed to have accrued until the dis
covery by the aggrieved party, of the facts constituting the fraud.
§55. Three years.] Within three years:
1. An action against a sheriff, coroner, oj constable, upon a liability
incurred by the doing of an act in his official capacity, and in virtue
of his office, or by the omission of an official duty, including the non
payment of money collected upon an execution. But this section
shall not apply to an action for an escape.
2. An action upon a statute, for a penalty or forfeiture, where the
action is given to the party aggrieved, or to such party and the people
of this territory, except where the statute imposing it prescribes a
different limitation.
§ 56. Two years.] Within two years:
1. An action for libel, slander, assault, battery, or false imprisonment.
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2. An action upon a statute, for a forfeiture or penalty to the people
of this territory.
*
§ 57. One year.] Within one year:
1. An action against a sheriff or other officer, for the escape of a
prisoner arrested or imprisoned on civil process.
§ 58. Balance of open account.] In an action brought to recover
a balance due upon a mutual, open, and current account, where there
have been reciprocal demands between the parties, the cause of action
shall be deemed to have accrued from the time of the last item proved
in the account on either side.
§ 59. Forfeiture by person -territory.] An action upon a statute
for a penalty or forfeiture given in whole or in part to any person who
will prosecute for the same, must be commenced within one year after the
commission of the offense: and if the action be not commenced within
the year by a private party, it may be commenced within two years
thereafter in behalf of the territory, by the district attorney where
the offense was committed.
§ 60. Other relief ten years.] An action for relief not herein
before provided for must be commenced within ten years after the
cause of action shall have accrued.
§ 61. Same to public and persons.] The limitations prescribed in
this chapter, shall apply to actions brought in the name of the terri
tory, or for its benefit, in the same manner as to actions by private
parties.
GENERAL PROVISIONS AS TO THE TIME OF COMMENCING ACTIONS.

§ 62. When action deemed commenced.] An action is commenced
as to each defendant when the summons is served on him, or on a
co-defendant who is a joint contractor or otherwise united in interest
with him. An attempt to commence an action is deemed equivalent
to the commencement thereof, when the summons is delivered, with
the intent that it shall be actually served, to the sheriff or other officer
of the county in which the defendants, or one of them, usually or
last resided; or, if a corporation be defendant, to the sheriff or other
officer of the county in which such corporation was established bylaw,
or where its general business was transacted, or where it kept an
office for the transaction of business. But such an attempt must be
followed by the first publication of the summons, or the service thereof,
within sixty days.
§ 63. Exception- absentee.] If, when the cause of action shall
accrue against any person, he shall be out of the territory, such action
may be commenced within the terms herein respectively limited, after
the return of such person imto this territory; and if, after such cause
of action shall have accrued, such person shall depart from and reside
out of this territory, the time of his absence shall not be deemed or
taken as any part of the time limited for the commencement of such
action.
§ 64. Same—disabilities.] If a person entitled to bring an action
other than for the recovery of real property, except for a penalty or
forfeiture, or against a sheriff or other officer for an escape, be at tlie
time the cause of action accrued, either:
1. Within the age of twenty-one years; or,
2. Insane: or.
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3. Imprisoned on a criminal charge; or in execution under the
sentence of a criminal court, for a term less than his natural life.
The time of such disability is not a part of the time limited for the
commencement of the action; Provided, That the period within which
the action must be brought cannot be extended more than five years
by any such disability except infancy, nor can it be extended in any
case longer than one year after the disability ceases.
§ 65. Death.] If a person entitled to bring an action die before
the expiration of the time limited for the commencement thereof, and
the cause of action survive, an action may be commenced by his repre
sentatives, after the expiration of that time, and within one year from
his death. If a person against whom an action may be brought die
before the expiration of the time limited for the commencement
thereof, and the cause of action survive, an action may be commenced
against his executors or administrators after the expiration of that
time, and within one year after the issuing of letters testamentary or
of administration.
§ 66. War.] When a person shall be an alien subject, or citizen of
a country at war with the United States, the time of the continuance
of the war is part of the period limited for the commencement of the
action.
§ 67. When judgment reversed.] If an action be commenced
within the time prescribed therefor, and a judgment therein be
reversed on appeal, the plaintiff, or if he die and cause of action
survive, his heirs or representatives may commence a new action
within one year after the reversal.
§68. Stay by injunction, &c] When the commencement of an
action is stayed by injunction or statutory prohibition, the time of the
continuance of the injunction or prohibition is not part of the time
limited for the commencement of the action.
§ 69. When disability available.] No person can avail himself
of a disability, unless it existed when his right of action accrued.
§ 70. Co-existing disabilities.] When two or more disabilities
co-exist at the time the right of action accrues, the limitation does not
attach until they are all removed.
§ 71. Bank notes.] This chapter does not affect actions to enforce
the payment of bills, notes, or other evidences of debt, issued by
moneyed corporations, or issued ■or put in circulation as money.
§ 72. Moneyed corporations.] This chapter shall not affect actions
against directors or stockholders of a moneyed corporation, or bank
ing association, to recover a penalty or forfeiture imposed, or to
enforce a liability created by law; but such actions must be brought
within six years after the discovery, by the aggrieved party, of the
facts upon which the penalty or forfeiture, attached, or the liability
was created.
§ 73. New promise in writing. | No acknowledgment or promise
is sufficient evidence of a new or continuing contract, whereby to
take the case out of the operation of this chapter, unless the same be
contained in some writing signed by the party to be charged thereby;
but this section shall not alter the effect of any payment of principal
or interest.
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CHAPTER VI I!
PARTIES TO CIVIL ACTIONS.

§ 74. Party in interest.] Every action must be prosecuted in the
name of the real party in interest, except as otherwise provided in
section seventy-six; but this section shall not be deemed to authorize
the assignment of a thing in action not arising out of contract. But
an action may be maintained by a grantee of land in the name of a
grantor, when the grant or grants are void by reason of the actual
possession of a person claiming under a title adverse to that of the
grantor at the time of the delivery of the grant, and the plaintiff
shall be allowed to prove the facts to bring the case within this
provision.
§ 75. Assignee equities. 1 Tn the case of an assignment of a
thing in action, the action by the assignee shall be without prejudice
to any set-off or other defense existing at the time of, or before notice
of, the assignment; but this section shall not apply to a negotiable
promissory note or bill of exchange, transferred in good faith, and
upon good consideration, before due.
§ 76. Executors and trustees.] An executor or administrator, a
trustee of an express trust, or a person expressly authorized by
statute, may sue. without joining with him the person for whose
benefit the action is prosecuted.
A trustee of an express trust,
within the meaning of this section, shall be construed to include a
person with whom or in whose name a contract is made for the benefit
of another.
§ 77. Married woman.] When a married woman is a party, her
appearance, the prosecution or defense of the action, and the joinder
with her of any other person or party, must be governed by the same
rules as if she was single.
§ 78. By guardian for infant. | When an infant is a party, he
must appear either by his general guardian, or by a guardian appointed
by the court in which the action is prosecuted, or by a judge thereof.
A guardian may be appointed in any case, when it is deemed
by the court in which the action is prosecuted, or by a judge thereof,
expedient to represent the infant in *fche action, notwithstanding he
may have a general guardian, and may have appeared by him.
§ 79. How guardian appointed.] The guardian shall be appointed:
1. When the infant is plaintiff, upon the application of the infant,
if he be of the age of fourteen years; or if under that age, upon the
application of his general or testamentary guardian, if he has any, or
of a relative or friend of the infant. If made by a relative or friend of
the infant, notice thereof must first be given to such guardian, if he
has one; if he has none, then to the person with whom such infant
resides.
• 2. When the infant is defendant, upon the application of the infant,
if he be of the age of fourteen years, and apply within twenty days
after the service of summons. If he be under the age of fourteen, or
neglects so to apply, then upon the application of any other party to
the action, or of a relative or friend of the infant, after notice of such
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application being first given to the general or testamentary guardian
of such infant, if he has "one within this territory; if he has none, then
to the infant himself, if over fourteen years of age, and within the
territory; or, if under that age, and within the territory, to the person
with whom such infant resides. And in actions for the partition of
real property, or for the foreclosure of a mortgage, or other instru
ment, when an infant defendant resides out of this territory, the plain
tiff may apply to the court, or a judge thereof, in which the action is
pending, and will be entitled to an order designating some suitable
person to be the guardian for the infant defendant, for the purposes of
the action, unless the infant defendant, or some one in his behalf,
within a number of days after .the service of a copy of the order, which
number of days shall be in the said order specified, shall procure to be
appointed a guardian for the said infant; and the court shall give
special directions in the order for the manner of the service thereof,
which may be upon the infant himself, or by service upon any relation
or person with whom the infant resides, and either by mail or person
ally upon the person so served. And in case an infant defendant,
having an interest in the event of the action, shall reside in any state
with which there shall not be a regular communication by mail, on
such fact satisfactorily appearing to the court, the court may appoint
a guardian ad litem for such absent infant party, for the purpose of
protecting the right of such infant in said action, and on such guardian
ad litem process, pleadings, and notices in the action may be served, in
the like manner as upon a party residing in this territory.
§80. Guardian's security. | No guardian appointed for an infant
under the provisions of this chapter, shall be permitted to receive any
money or other property of the infant, except costs and expenses
allowed to the guardian by the court, or recovered by the infant in the
action, until he has given sufficient security, approved by the judge of
the court, to account for and apply the same under the direction of the
court. And no person appointed a guardian for the purpose of defend
ing an action brought against an infant, shall be liable for costs of such
action, unless specially charged by the order of the court for some
personal misdemeanor therein.
§ 81. Who to be plaintiffs.] All persons having an interest in the
subject of the action, and in obtaining the relief demanded, may be
joined as plaintiffs, except as otherwise provided in this chapter.
§ 82. Defendants.] Any person may be made a defendant who has
or claims an interest in the controversy adverse to the plaintiff, or
who is a necessary party to a complete determination or settlement of
the questions involved therein; and in an action to recover possession
of real estate, the landlord and tenant thereof may be joined as
defendants, and any person claiming title or right of possession to
real estate may be made parties plaintiff or defendant, as the case
may require, to any such action.
§ 83. Parties to be joined.] Of the parties to the action, those
who are united in interest must be joined as plaintiffs or defendants;
but if the consent of any one who should have been joined as plain
tiff cannot be obtained, he may be made a defendant, the reason
thereof being stated in the complaint; and when the question is one
of a common or general interest of many persons, or when the parties
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are very numerous, and it may be impracticable to bring them all
before the court, one or more may sue or defend for the benefit of the
whole.
§ 84. Bills and notes.] Persons severally liable upon the same
obligation or instrument, including the parties to bills of exchange
and promissory notes, whether the action is brought upon the instru
ment, or by a party thereto to recover against other parties liable over
to him, and persons liable severally for the same debt or demand,
although upon different obligations or instruments, may all, or any of
them, be included in the same action, at the option of the plaintiff.
§ 85. Action does not abate.] No action snail abate by the death,
marriage, or other disability of a party, or by the transfer of any
interest therein, if the cause of action survive or continue. In case
of death, or other disability of a party, the court, on motion, at any
time within' one year thereafter, or afterwards on a supplemental
complaint, may allow the action to be continued by or against his
representatives or successor in interest. In case of any other transfer
of interest, the action shall be continued in the name of the original
party, or the court may allow the person to whom the transfer is made
to be substituted in the action. After a verdict shall be rendered in
any action for a wrong, such action shall not abate by the death of
any party, but the case shall proceed thereafter in the same manner
as in cases where the cause of action now survives by law. At any
time after the death, or other disability of the party plaintiff, the
court in which an action is pending, upon notice to such persons as it
may direct, and upon application of any person aggrieved, may, in its
discretion, order that the action be deemed abated, unless the same
be continued by the proper parties, within a time to be fixed by the
court, not less than six months nor exceeding one year from the
granting of the order.
§ 86. Successor may revive judgment.]
Where judgment has
heretofore or shall hereafter be recovered for the possession of real
property, and the party recovering such judgment shall have died
subsequent to the recovery thereof, his successor in interest in said
real property, whether by grant, devise, or inheritance, may revive
said judgment and enforce the same by execution, on motion, within
one year after said death, or afterwards on supplemental complaint.
§ 87. Non-resident intestate.] When an intestate not being an
inhabitant of the 'territory shall die out of the territory, not leaving
assets therein, and there shall be pending in the supreme court an
appeal brought by such intestate from a judgment against him, the
court in which such appeal is pending may order the judgment
appealed from affirmed, with costs, unless the attorney for the intestate
on said appeal procure such action to be revived within six months
after notice to perfect such appeal by the substitution of a representa
tive in said action.
S 88. Death of one of several parties! | Where one of two or
more plaiutiffs, or one of two or more defendants, in an action, dies,
and only part of the cause of action, or of several distinct causes of
action, survives to or against the others, the action may proceed with
out bringing in the person who has succeeded to the rights of the
deceased party; and the judgment shall not affect him or his interest
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in the subject of the action. But the court may order such successor
of a deceased party, or any person who claims to be such successor, to
be brought in as a party, either plaintiff or defendant, whenever it
appears proper to do so, upon his own application or upon the applica
tion of any party to the action, and if necessary, that supplemental
pleadings be put in. The defendant, or surviving defendant, in the
action, may proceed against such successor, in the same manner as a
plaintiff, to bring him in and have his rights settled by judgment.
§ 89. Power of court—interpleader.] The court may determine
any controversy between the parties before it. when it can be done
without prejudice to the rights of others, or by saving their rights; but
when a complete determination of the controversy cannot be had
without the presence of other parties, the court must cause them to.be
brought in.
§ 90. Intervention when.] Any person may, before the trial,
intervene in an action or proceeding, who has an interest in the
matter in litigation in the success of either party, or an interest
against both. An intervention takes place when a third person is
permitted to become a party to an action or proceeding between other
persons, either by joining the plaintiff in claiming what is sought by
the complaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the
plaintiff and the defendant, and is made by complaint, setting forth
the grounds upon which the intervention rests, filed by leave of the
court, and served upon the parties to the action or proceeding who
have not appeared, and upon the attorneys of the parties who have
appeared, who may answer or demur to it as if it were an original
complaint.
§ 91. Interpleader.] A defendant against whom an action is
pending upon a contract, or for specific, real, or personal property,
may at any time before answer, upon affidavit that a person not a
party to the action, and without collusion with him. makes against
him a demand for the same debt or property, upon due notice to such
person and the adverse party, apply to the court for an order to sub
stitute such person in his place, and discharge him from liability to
either party, on his depositing in court the amount of the debt, or
delivering the property or its value to such person as the court may
direct; and the court may in its discretion, make the order.

CHAPTER VIII.
OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

§ 92. Where subject matter is.] Actions for the following causes
must be tried in the county in which the subject of the action, or
some part thereof, is situated, .subject to the power of the court to
change the place of trial, in the cases provided by statute:
1. For the recovery of real property, or of an estate or interest
therein, or for the determination in any form of such right or inter
est, and for injuries to real property.
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2. For the partition of real property.
3. For the foreclosure of a mortgage of real property.
4. For the recovery of personal property distrained for any cause.
§ 93. Where the cause arose.] Actions for the following causes
must be tried in the county where the cause, or some part thereof,
arose, subject to the like power of the court to change the place of
trial :
1. For the recovery of a penalty or forfeiture imposed by statute,
except that, when it is imposed for an offense committed on a lake or
river, or other stream of water situated in two or more counties the
action may be brought in any county bordering on such lake, river or
stream, and opposite to' the place where the offense was committed.
2. Against a public officer, or person specially appointed to execute
his duties, for an act done by him in virtue of his office, or against a
person who, by his command or his aid, shall do anything touching the
duties of such officer.
*
§ 94. Where any party resides.] In all other cases the action
shall be tried in the county in which the parties or any of them shall
reside at the commencement of the action, or, if none of the parties
shall reside in the territory, the same may be tried in any county
which the plaintiff shall designate in his complaint, subject, however,
to the power of the court to change the place of trial in the cases
provided by statute.
§ 95. Defendant must ask change- court may change.] If the
county designated for that purpose in the complaint be not the proper
county, the action may. notwithstanding, be tried therein, unless the
defendant, before the time for answering expire, demand in writing
that the trial be had in the proper county, and the place of trial be
thereupon changed by consent of parties, or by order of the court, as
provided in this section. The court may change the place of trial in
the following cases:
1. When the county designated for that purpose in the complaint is
not the proper county.
2. When there is reason to believe that an impartial trial cannot
be had therein.
3. When the convenience of witnesses and the ends of justice would
be promoted by the change.
When the place of trial is changed, all other proceedings shall be
had in the county to which the place of trial is changed, unless other
wise provided by the consent of the parties, in writing, duly filed, or
order of the court; and the papers shall be filed or transferred accord
ingly-

CHAPTER IX.
MANNER of commencing civil actions.
8 96. By summons.] Civil actions in the courts of this territory
shall be commenced by the service of a summons.
§ 97. Requisites of same.] The summons shall be subscribed by
the plaintiff or his attorney, and directed to the defendant, and shall
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require him to answer the complaint, and serve a copy of his answer
on the person whose name is subscribed to the summons, at a place
within the territory, to be therein specified, in which there is a postOffice, within thirty days after the service of the summons, exclusive
of the day of service.
■ § 98. Notices required in.J The plaintiff shall also insert in the
summons a notice, in substance as follows:
1. In action arising on contract, for the recovery of money only,
that he will take judgment for a sum specified therein, if the
defendant fail to answer the complaint in thirty days after the service
of the summons.
2. In other actions, that if the defendant shall fail to answer the
complaint within thirty days after the service of the summons, the
plaintiff will apply to the court for the relief demanded in the
complaint.
§ »9. Service of complaint.] A copy of the complaint need not be
served with the summons. In such case the summons must state
where the complaint is or will be filed; and if the defendant, within
thirty days thereafter, cause notice of appearance to be given, and,
in person or by attorney, demand in writing a copy of the complaint,
specifying a place within the territory where it may be served, a copy
thereof must, within twenty days thereafter be served accordingly,
and after such service the defendant has thirty days to answer, but
only one copy need be served on the same attorney.
§ 100. Notice of no personal claim. | In the case of a defendant
against whom no personal claim is made, the plaintiff may deliver to
such defendant, with the summons, a notice subscribed by the plaintiff
or his attorney, setting forth the general object of the action, a brief
description of the property affected by it, if it affects specific, real, or
Sersonal property, and that no personal claim is made against such
efendant, in which case no copy of the complaint need be served on
such defendant, unless within the time for answering he shall, in writ
ing, demand the same. If a defendant on whom such notice is served
unreasonably defend the action, he shall pay costs to the plaintiff.
§ 101. Lis pendens—effect of. J In an action affecting the title to
real property, the plaintiff, at the time of filing the complaint, or at
any other time afterwards, or whenever a warrant of attachment of
Sroperty shall be issued, or at any time afterwards, the plaintiff or a
efendant when he sets up an affirmative cause of action in his answer,
and demands substantive relief, at the time of filing his answer, or at
any time afterwards, if the same be intended to affect real property,
may file with the register of deeds of each county in which the real
property is situated, a notice Of the pendency of the action, containing
the names of the parties, the object of the action, and the description
of the real property in that county atijected thereby; but if the action
be for the foreclosure of a mortgage, no such notice need be filed.
From the time of filing only shall the pendency of the action be con
structive notice to a purchaser or incumbrancer of the property
affected thereby; and every person whose conveyance or incumbrance is
subsequently executed, or subsequently recorded, shall be deemed a
subsequent purchaser or incumbrancer, and shall be bound by all pro
ceedings taken after the filing of such notice to the same extent as if
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he were a party to the action. For the purpose of this section, an
action shall be deemed to be pending from the time of tiling such
notice; Provided, however, That such notice shall be of no avail unless
it shall be followed by the first publication of the summons on an
order therefor, or by the personal service thereof on a defendant within
sixty days after such filing. And the court in which the said action
was commenced, may in its discretion, at any time after the action
shall be settled, discontinued, or abated, as is provided in section num
ber eighty-five, on application of any person aggrieved, and on good
cause shown, and on such notice as shall be directed or approved by
the court, order the notice authorized by this section to be canceled
of record by the register of deeds of any county in whose office the
same may have been filed or recorded; and such cancellation shall be
made by an indorsement to that effect on the margin of the record,
which shall refer to the order, and for which the register of deeds shall
be entitled to a fee of twenty-five cents.
§ 102. Summons—how served.] The summons shall be served by
delivering a copy thereof as follows:
1. If the action be against a corporation, to the president or other
head of the corporation, secretary, cashier, treasurer, a director, or
managing agent thereof; but such service can be made in respect to a
foreign corporation only when it has property in this territory, or the
cause of action arose therein, or when such service shall be made
within this territory personally upon the president, treasurer, secre
tary, or duly authorized agent thereof.
2. If against a minor under the age of fourteen years, to such
minor personally, and also to his father, mother, or guardian; or if
there be none within the territory, then to any person having the care
and control of such minor, or with whom he shall reside, or in whose
service he shall be employed.
3. If against a person judicially declared to be of unsound mind, or
incapable of conducting his own affairs in consequence of habitual
drunkenness, and for whom a guardian has been appointed, to such
guardian and to the defendant personally.
4. In all other cases, to the defendant personally; and if the defend
ant cannot conveniently be found, by leaving a copy thereof at his
dwelling house, in the presence of one or more of the members of his
family over the age of fourteen years; or, if the defendant reside in
the family of another, with one of the members of the family in
which he resides over the age of fourteen years.
Service made in any of the modes provided in this section shall be
taken and held to be personal service.
§ 103. By whom summons served.] The summons may be served by
the sheriff of the county where the defendant may be found, or by any
other person not a party to th% action. The service shall be made,
and the summons returned with proof of the service to the person
whose name is subscribed thereto, with all reasonable diligence. The
person subscribing the summons may, at his option* by an indorsement
on the summons, fix a time for the service thereof, and the service shall
then be made accordingly.
.
§ 104. By publication—cases and manner.] Where the person on
whom the service of the summons is to be made cannot, after due
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diligence, be found within the territory, and that fact appears by
affidavit to the satisfaction of the court or a judge thereof, and it in
like manner appears that a cause of action exists against the defendant
in respect to whom the service is to be made, or that he is a proper
party to an action relating to real property in this territory, such court
or judge may grant an order that tbe service be made by the publica
tion of a summons in either of the following cases:
1. Where the defendant is a foreign corporation, has property
within the territory, or the cause of action arose therein.
2. Where the defendant, being a resident of this territory, has
departed therefrom, with intent to defraud his creditors, or to avoid
the service of a summons, or keeps himself concealed therein with the
like intent.
3. Where he is not a resident of this territory, but has property
therein, and the court has jurisdiction of the subject of the action.
4. Where the subject of the action is real or personal property in
this territory, and the defendant has or claims a lien or interest,
actual -or contingent, therein, or the relief demanded consist wholly
or partly in excluding the defendant from any interest or lien therein.
5. Where the action is for divorce or for a decree annulling a
marriage.
The order must direct the publication to be made in some news
paper to be designated as most likely to give notice to the person to
be served, and for such lengths of time as may be deemed reasonable,
not less than once a week for six weeks. In case of publication, the
court or judge must also direct a copy of the summons and complaint
to
be forthwith
deposited
in the post
office,appear
directed
to .such
the person
to
be served,
at his place
of residence,
unlessNit
that
residence
is neither known to the party making the application, nor can with
reasonable diligence be ascertained by him. When publication is
ordered, personal service of a copy of the summons and complaint, out
of the territory, is equivalent to publication and deposit in the post
office. The defendant against whom publication is ordered, or his
representatives, on application and sufficient cause shown at any time
before judgment, must be allowed to defend the action ; and, except in
an action for divorce, the defendant against whom publication is
ordered, or his representatives, may. in like manner, upon good cause
shown, be allowed to defend after judgment, or at anytime within one
year after notice thereof, and within seven years after its rendition, on
such terms as may be just; and if the defense be successful, and the
judgment or any pai-t thereof have been collected, or otherwise
enforced, such restitution may thereupon be compelled as the court
directs; but the title to property sold under such judgment to a pur
chaser in good faith shall not be thereby affected. And in all cases
where publication is made, the complaint must be first filed, and the
summons, as published, must state the time and place of such tiling.
In actions for the foreclosure of mortgages on real estate, already
instituted, or hereafter to be instituted, if any party or parties having
any interest in or lien upon such mortgaged premises are unknown to
the plaintiff!, and the residence of such party or parties cannot, with
reasonable diligence, be ascertained by him, and such fact shall be
made to appear, by affidavit, to the court, or to a justice thereof, such
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court or justice may grant an order that the summons be served on
such unknown party or parties by publishing the same for six weeks,
once in each week successively, in a newspaper printed in the county
where the premises are situated, provided a paper be published in
such county; and if no paper be published in the county, then in a
paper published nearest the county seat of such county in the territory,
which publication shall be equivalent to a personal service on such
unknown party or parties.
§ 105. Joint and several debtors;] Where the action is against
two or more defendants, and the summons is served on one or more,
but not on all of them, the plaintiff may proceed as follows:
1. If the action be against defendants jointly indebted upon con
tract, he may proceed against the defendant served, unless the court
otherwise direct; and if he recover judgment, it may be entered against
all the defendants thus jointly indebted so far only as that it may be
enforced against the joint property of all, and the separate property of
the defendants served, and if they are subject to arrest, against the
persons of the defendants served; or,
2. If the action be against defendants severally liable, he may pro
ceed against the defendants served, in the same manner as if they
were the only defendants.
3. If all the defendants have been served, judgment may be taken
against any or either of them severally, when the plaintiff would be
entitled to judgment against such defendant or defendants, if the
action had been against them, or any of them alone.
4. If the name of one or more partners shall, for any cause, have
been omitted in any action in which judgment shall have passed
against the defendants named in the summons, and such omission shall
not have been pleaded in such action, the plaintiff, in case the judg
ment therein shall remain unsatisfied, may by action recover of such
partner separately, upon proving his joint liability, notwithstanding
he may not have been named in the original action; but the plaintiff
shall have satisfaction of only one judgment rendered for the same
cause of action.
§ 106. When service complete.] In the cases mentioned in section
104, the service of the summons shall be deemed complete at the
expiration of the time prescribed by the order for publication.
§ 107. Proof of service -acceptance.] Proof of the service of the
summons, and of the complaint or notice, if any, accompanying the
same, must be as follows:
1. If served by the sheriff, his certificate thereof; or, .
2. If by any other person, his affidavit thereof; or,
3. In case of publication, the affidavit of the printer, or his fore
man, or principal clerk, showing the same, and an affidavit of a
deposit of a copy of the summons in the postoffice, as required by law
if the same shall have been deposited; or,
4. The written admissions of' the defendant.
In cases of service otherwise than by publication, the certificate,
affidavit, or admission, must state the time, place, and manner of
service.
§ 108. Jurisdiction—appearance.] From the time of the service
of the summons in a civil action, or the allowance of a provisional
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remedy, the court is deemed to have acquired jurisdiction, and to have
control of all the subsequent proceedings. A voluntary appearance of
a defendant is equivalent to personal service of the summons upon
him.

CHAPTER X.
OF PLEADINGS IN CIVIL ACTIONS.
THE COMPLAINT.

§109. Forms abolished.] All forms of pleading heretofore existing
are abolished; and hereafter, the forms of pleading in civil actions in
courts of record, and the rules by which the sufficiency of tfye plead
ings is to be determined, are those prescribed by this act.
§ 110. Complaint.] The first pleading on the part of the plaintiff
is the complaint.
§ 111. What to contain.] The complaint shall contain:
1. The title of the cause, specifying the name of the court in which
the action is brought, the name of county in which the plaintiff
desires the trial to be had, and the names of the parties to the action,
plaintiff and defendant.
2. A plain and concise statement of the facts constituting a cause of
action, without unnecessary repetition.
-3. A demand of the relief to which the plaintiff supposes himself
entitled. If the recovery of money be demanded, the amount thereof
shall be stated.
THE DEMURRER.

§112. Defendant may demur or. answer.] The only pleading on
the part of defendant is either a demurrer or an answer. It must be
served within thirty days after the service of the copy of the com
plaint.
§ 113. When may demur.] The defendant may demur to the com
plaint when it shall appear upon the face thereof, either:
1. That the court has no jurisdiction of the person of the defendant,
or the subject of the action; or,
2. That the plaintiff has not legal capacity to sue; or,
3. That there is another action pending between the same parties,
for the same cause ; or,
4. That there is a defect of parties, plaintiff or defendant; oi\
5. That several causes of action have been improperly united; or,
6. That the complaint does not state facts sufficient to constitute a
cause of action.
§ 114. Requisites of demurrer.] The demurrer shall distinctly
specify the grounds of objection to the complaint. Unless it do so, it
may be disregarded. It may be taken to the whole complaint, or to
any of the alleged causes of action stated therein.
§ 115. If complaint be amended.] If the complaint be amended,
a copy thereof must be served on the defendant, who must answer it
within thirty days, or the plaintiff, upon filing with the clerk, on due
proof of the service, and of the defendant's omission, may proceed
38
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to obtain judgment, as provided by section 199, but where an appli
cation to the court for judgment is necessary, ten days' notice thereof
must be given to the defendant.
§ 116. When answer.] When any of the matters enumerated in
section 113 do not appear upon the face of the complaint, the objection
may be taken by answer.
§ 1 17. When objection waived.] If no such objection be taken
either by demurrer or answer, the defendant shall be deemed to have
Waived the same, excepting only the objection to the jurisdiction of
the court, and the objection that the complaint does not state facts
sufficient to constitute a cause of action.
THE ANSWER,

§ 118. Requisites of answer.] The answer of the defendant must
contain:
1. A general or specific denial of each material allegation of the
complaint controverted by the defendant, or any knowledge or infor
mation thereof sufficient to form a belief.
2. A statement of any new matter constituting a defense or counter
claim, in ordinary and concise language, without repetition.
§ 119. Requisites of counter-claim.] The counter-claim mentioned
in the last section must be one existing in favor of a defendant, and
against a plaintiff, between whom a several judgment might be had in
the action, and arising out of one of the following causes of action:
1. A cause of action arising out of the contract or transaction set
forth in the complaint as the foundation of the plaintiff's claim, or
connected with the subject of the action.
2. In an action arising on contract, any other cause of action aris
ing also on contract and existing at the commencement of the action.
The defendant may set forth by answer as many defenses and counter
claims as he may have, whether they be such as have been heretofore
denominated legal, or equitable, or both. They must each be separately
stated, and refer to the causes of action which they are intended to
answer, in such manner that they may be intelligibly distinguished.
§ 120. Demurrer and answer.] The defendant may demur to one
or more of several causes of action stated in the complaint, and answer
the residue.
§ 121. Sham defenses.] Sham and irrelevant answers and defenses
may be stricken out on motion, and upon such terms as the courts
may in their discretion impose.
THE REPLY.

§ 122. Reply when—demurrer to answer.] When the answer
contains new matter constituting a counter-claim, the plaintiff may,
within thirty days, reply to such new matter, denying generally or
specifically each allegation controverted by him, or any knowledge or
information thereof sufficient to form a belief; and he may allege, in
ordinary and concise language, without repetition, any new matter
not inconsistent with the complaint, constituting a defense to such
new matter in the answer; and the plaintiff may in all cases demur to
an answer containing new matter, where, upon its face, it does not
constitute a counter-claim or defense, and the plaintiff may demur to
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one or more of such defenses or counter-claims, and reply to the resi
due of the counter-claims. And in other cases, when an answer con
tains new matter constituting a defense by way of avoidance, the
court may, in its descretion, on the defendant's motion, require a
reply to such new matter; and in that case, the reply shall be sub
ject to the same rules as a reply to a counter-claim.
§ 123. Judgment on answer.] If the answer contain a statement
of new matter constituting a eounter-elaim, and the plaintiff fail to
reply or demur thereto within the time prescribed by law, the defend
ant may move, on a notice Of not less than ten days, forsuch judgment
as he is entitled to upon such statement, and if the case require it. a
writ of inquiry of damages may be issued.
§ 124. Demurrer to reply. | If a reply of the plaintiff to any
defense set up by the answer of the defendant be insufficient, the
defendant may demur thereto, and shall state the grounds thereof.
GENERAL RULES OF PLEADING.

.

.

§ 125. Subsrcibed—verification.] Every pleading in a court of
record must be subscribed by the party or his attorney; and when any
pleading is verified, every subsequent pleading, except a demurrer,
must be verified also.
§ 126. Requisites of verification.] The verification must be to
the effect that the same is true to the knowledge of the person makingit, except as to those matters stated on information and belief, and, as
to those matters, he believes it to be true, and must be by the affidavit
of the party, or if there be several parties united in interest, and plead
ing together, by one at least of such parties acquainted with the facts,
if such party be within the county where the attorney resides, and
capable of making the affidavit. The affidavit may also be made by
the agent or attorney, if the action or defense be founded upon a
written instrument for the payment of money only, and such instru
ment be in the possession of the agent or attorney, or if all the mate
rial allegations of the pleading be within the personal knowledge of
the agent or attorney. When the pleading is verified by any other
person than the party, he shall set forth in the affidavit his knowledge,
or the grounds of his belief on the subject, and the reasons why it is
not made by the party. When a corporation is a party, the verifica
tion may be made by any officer thereof; and when the territory, or
any officer thereof in its behalf, is a party, the verification may be
made by any person acquainted with the facts. The verification may
be omitted when an admission of the truth of the allegation might
subject the party to prosecution for felony. And no pleading can be
used in a criminal prosecution against the party, as proof of a fact
admitted or alleged in such pleading.
§ 127. Statement of account.] It shall not be necessary for a party
to set forth in a pleading the items of an account therein alleged; but
he shall deliver to the adverse party, within ten days after the demand
thereof in writing, a copy of the account, which, if the pleading is
verified, must be verified by his own oath, or that of his agent or
attorney, if within the personal knowledge of such agent or attorney,
to the effect that he believes it to be true, or be precluded from giving
evidence thereof. The court, or a judge thereof, may order a " further
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account," when the one delivered is defective; and the court may in
all cases order a bill of particulars of the claim of either party to be
furnished.
§ 128. Liberal construction.] In the construction of a pleading
for the purpose of determining its effect, its allegation shall be liber
ally construed, with a view of substantial justice between the parties.
§ 129. Making pleading definite.] If irrelevant or redundant
matter be inserted in a pleading, it may be stricken out, on motion of
any person aggrieved thereby. And when the allegations of a pleading
are so indefinite or uncertain that the precise nature of the charge or
defense is not apparent, the court may require the pleading to be
made definite and certain by amendment.
§ 130. Pleading a judgment.] In pleading a judgment, or other
determination of a court or officer of special jurisdiction, it shall not
be necessary to state the facts conferring jurisdiction, but such judg
ment or determination may be stated to have been duly given or made.
If such allegation be controverted, the party pleading shall be bound
to establish, on the trial, the facts conferring jurisdiction.
§ 131. Conditions precedent.] In pleading the performance of
conditions precedent in a contract, it shall not oe necessary to state
the facts showing such performance; but it may be stated generally
that the party duly performed all the conditions on his part; and if
such allegations be controverted, the party pleading shall be bound to
establish, on the trial, the facts showing such performance. In an
action or defense founded upon an instrument for the payment of
money only, it shall be sufficient for a party to give a copy of the
instrument and to state that there is due to him thereon from the
adverse party a specified sum which he claims.
§ 132. Private statute.] In pleading a private statute, or a right
derived therefrom, it shall be sufficient to refer to such statute by its
title and the day of its passage, and the court shall thereupon take
judicial notice thereof.
§ 133. Libel or slander.] In an action for libel or slander, it shall
not be necessary to state in the complaint any intrinsic facts, for the
purpose of showing the application to the plaintiff of the defamatory
matter out of which the cause of action arose, but it shall be suffi
cient to state generally that the same was published or spoken concern
ing the plaintiff, and if such allegation be controverted, the plaintiff
shall be bound to establish, on trial, that it was so published or spoken.
§ 134. Same—defendant's answer.] In the actions mentioned in
the last section, the defendant may, in his answer, allege both the
truth of the matter charged as defamatory and any mitigating circum
stances, to reduce the amount of damages; and whether he prove the
justification or not, he may give, in evidence, the mitigating cir
cumstances.
§ 135. Answer of possession.] In an action to recover the posses
sion of property distrained doing damage, an answer that the defendant
or person by whose command he acted was lawfully possessed of the
real property upon which the distress was made, and that the property
distrained was at the time doing damage thereon, shall be good, with
out setting forth the title to such real property.
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§ 136. Joinder op actions—mortgages.] The plaintiff may unite in
the same complaint several causes of action, whether they be such as
have been heretofore denominated legal, or equitable, or both, where
they all rise out of :
1 . The same transaction, or transactions connected with the same
subject of action.
2. Contract, express or implied; or.
3. Injuries, with or without force, to person and property, or either; or,
4. Injuries to character; or,
5. Claims to recover real property, with or without damages for the
withholding thereof and the rents and profits of the same, or for waste
committed thereon; or,
6. Claims to recover personal property, with or without damages
for the withholding thereof; or,
7. Claims against a trustee, by virtue of a contract, or by operation
of law.
But the causes of action, so united, must all belong to one of these
classes, and, except in actions for the forclosure of mortgages, must
affect all the parties to the action, and not require different places of trial,
and must be separately stated. In actions to foreclose mortgages, the
court shall have power to adjudge and direct the payment, by the
mortgagor, of any residue of the mortgage debt that may remain
unsatisfied after a sale of the mortgaged premises, in cases in which
the mortgagor shall be personally liable for the debt secured by such
mortgage; and if the mortgage debt be secured by the convenant or
obligation of any person other than the mortgagor, the plaintiff may
make such person a party to the action, and the court may adjudge
payment of the residue of such debt remaining unsatisfied after a sale
of the mortgaged premises against such other person, and may enforce
such judgment as in other cases.
§ 137. Allegations - when deemed true or denied.] Every
material allegation of the complaint, not controverted by the answer,
as prescribed in section 118, and every material allegation of new
matter in the answer, constituting a counter-claim, not controverted
by the reply, as prescribed in section 122, shall, for purposes of
the action be taken as true. But the allegation of new matter in the
answer, not relating to a counter-claim, or new matter in a reply, is
to be deemed controverted by the adverse party upon a direct denial
or avoidance, as the case may require.
MISTAKES IN PLEADING, AND AMENDMENTS.

§ 138. Material and misleading.] No variance between the
allegation in a pleading and the proof shall be deemed material, unless
it have actually so misled the adverse party to his prejudice, in main
taining his action of defense, upon the merits. Whenever it shall be
alleged that a party has been misled, the fact shall be proved to the
satisfaction of the court, and in what respect he has been misled; and
thereupon the court may order the pleading to be amended, upon such
terms as shall be just.
§ 139. If not material.] Where the variance is not material, as
provided in the last section, the court may direct the fact to be found
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according to the evidence, or may order an immediate amendment
without costs.
§ 140. Failure to prove variance.] Where, however, the .allega
tion of the cause of action or defense to which the proof is directed
is unproved, not in some particular or particulars only, but in its entire
scope and meaning, it shall not be deemed a case of variance, within
the last two sections, but a failure of proof.
§ 141. Amendments—when and how.j Any pleading may be once
amended by the party of course, without costs, and without prejudice
to the proceedings already had, and at any time within twenty days
after it is served, or at any time before the period for answering it
expires; or it can be so amended at any time within twenty days after
the service of the answer or demurrer to such pleading, unless it be
made to appear to the court that it was done for the purpose of delay,
and the plaintiff or defendant will thereby lose the benefit of a term
for which the cause is or may be noticed; and if it appear to the court
that such amendment was made for such purpose, the same may be
stricken out, and such terms imposed as to the court may seem just.
In such case a copy of the amended pleading must be served on the
adverse party. After the decision of a demurrer, either at a general
or special term, the court may, in its discretion, if it appear that the
demurrer was interposed in good faith, allow the party to plead over
such terms as may be just. If the demurrer be allowed for the cause
mentioned in the fifth subdivision of section 113, the court may, in its
discretion, and upon such terms as may be just, order the action to be
divided into as many actions as may be necessary to the proper deter
mination of the causes of action therein mentioned.
§ 142. Court may amend—tekms.] The court may, before or after
judgment, in furtherance of justice, and such terms as may be proper,
amend any pleading, process, or proceeding, by adding, or striking out
the name of any party; or by correcting a mistake in the name of a
party, or a mistake in any other respect; or by inserting other allega
tions material to the case; or, when the amendment does not change
substantially the claim or defense, by conforming the pleading or pro
ceeding to the facts proved.
§ 143. Pleading after time.] The court may likewise, in its dis
cretion, and upon such terms as may be just, allow an answer or reply
to be made, or other, act to be done, after the time limited by this
code, or, by an order, enlarge such time; and may also, in its dis
cretion, and upon such terms as may be just, at any time within one
year after notice thereof, relieve a party from judgment, order, or
other proceeding, taken against him through his mistake, inadvertence,
surprise, or excusable neglect, and may supply an omission in any pro
ceeding: and whenever any proceeding taken by a party fails to
conform in any respect to the provisions of this code, the court may.
in like manner and upon like terms, permit an amendment of such
proceedings so as to make it comformable thereto.
§ 144. Unknown name.] When the plaintiff shall be ignorant of
the name of a defendant, such defendant may be designated in any
pleading or proceeding, by any name; and when his true name shall
be discovered, the pleading or proceeding may be amended accord
ingly.
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§145. Trivial defects disregarded.] The court snail, in every
stage of action, disregard an error or defect in the pleadings, or pro
ceedings which shall not affect the substantial rights of the adverse
party; and no judgment shall be reversed or affected by reason of
such error or defect.
§ 146. Supplemental pleading.] The plaintiff and defendant, respect
ively, may be allowed, on motion, to make a supplemental complaint,
answer, or reply, alleging facts material to the case, occurring after
the former complaint, answer, or reply, or of which the party was
ignorant when his former pleading was made.

CHAPTER XI.
OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.

§ 147. Classified.] The provisional remedies in civil actions are:
1. Arrest and bail.
2. Claim and delivery of personal property.
3. Injunction.
4. Attachment.
5. Receivers.
6. Deposit in court.
Article I.—Arrest and Bail.
§ 148. Arrest limited- contempt.] No person shall be arrested in
a civil action, except as prescribed by this code; but this provision
shall not apply to proceedings for contempt.
§ 149. Cases when defendant arrested.] The defendant may be
arrested, as hereinafter prescribed, in the following cases:
1. In an action for the recovery of damages, on a cause of action
not arising out of contract, where the defendant is not a resident of
the territory, or is about to remove therefrom, or where the action is
for an injury to person or character, or for injuring, or for wrongfully
taking, detaining, or converting property.
2. In an action for a fine or penalty, or on a promise to marry, or
for money received, or for property embezzled or fraudulently mis
applied, by a public officer, or by an attorney, solicitor, or counselor,
or by an officer or agent of a corporation or banking association, in
the course of his employment as such, or by any factor, agent, broker.
or other person in a fiduciary capacity, or for any misconduct or
neglect in office, or in a professional employment.
3. In an action to recover the possession of personal property
unjustly detained, where the property or any part thereof has been
concealed, removed, or disposed of, so that it cannot be found or taken
by the sheriff, and with the intent that it should not be found or taken.
or with the intent to deprive the plaintiff of the benefit thereof.
4. When the defendant has been guilty of a fraud in contracting
the debt, or incurring the obligation for which the action is brought,
or in concealing or disposing of the property for the taking, detention.
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or conversion of which the action is brought, or when the action is
brought to recover damages for fraud or deceit.
5. When the defendant has removed or disposed of his property, or
is about to do so. with the intent to defraud his creditors.
But no female shall be arrested in any action, except for a willful
injury to person, character, or property.
§ 150. Where order obtained.] An order for the arrest of the
defendant must be obtained from a judge of the court in which the
action is brought.
8 151. Basis of order.] The order may be made whenever it
appears to the judge, by the affidavit of the plaintiff, or some other
person, that a sufficient cause of action exists, and that the case is one
of those mentioned in section 149. The affidavit must be either
positive or upon information and belief; and when upon information
and belief, it must state the facts upon which the information and
belief are founded. If an order of arrest be made, the affidavit must
be filed in the office of the clerk of the court.
§ 152. Undertaking from plaintiff.] Before making the order,
the judge shall require a written undertaking on the part of the plain
tiff, with or without sureties, to the effect that if the defendant recover
judgment, the plaintiff will pay all costs that may be awarded to the
defendant, and all damages which he may sustain by reason of the
arrest, not exceeding the sum specified in the undertaking, which shall
be at least one hundred dollars. If the undertaking be executed by
the plaintiff, without sureties, he shall annex thereto an affidavit that
he is a resident and householder or freeholder within the territory,
and worth double the sum specified in the undertaking, over all his
debts and liabilities, and exclusive of all property exempt from execu
tion by the laws of this territory.
§ 153. When order issued and served.] The order may be made
to accompany the summons, or at any time afterwards before judgment.
It shall require the sheriff of the county where the defendant may be
found, forthwith to arrest him and hold him to bail in a specified sum,
and return the order, at a place and time therein mentioned, to the
plaintiff or attorney, by whom it shall be subscribed or indorsed. But
said order of arrest shall be of no avail, and shall be vacated or set
aside on motion, unless the same is served upon the defendant, as
provided by law, before the docketing of any judgment in the action;
and the defendant shall have twenty days, after the service of the order
of arrest, in which to answer the complaint in the action, and to move
to vacate the order of arrest, or to reduce the amount of bail.
§ 154. Papers to defendant.] The affidavit and order of arrest
shall be delivered to the sheriff, who upon arresting the defendant,
shall deliver to him a copy thereof.
§ 155. Sheriff's duties bail.] The sheriff must execute the order
by arresting the defendant, and keeping him in custody until dis
charged by Taw, and may call the power of the county to his aid in the
execution of the arrest, as in case of process. The defendant may give
bail whenever arrested, at any hour of the day or night, and must
have reasonable opportunity to procure it. before being committed to
prison.
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§ 156. Discharge.] The defendant, at any time before execution,
shall be discharged from the arrest, either upon giving bail, or upon
depositing the amount mentioned in the order of arrest, as provided
in this article.
§ 157. Bail how given.] The defendant may give bail by causing
a written undertaking, in the sum specified in the order of arrest, to
be executed by two or more sufficient bail, stating their places of
residence and occupations, to the effect that the defendant shall at all
times render himself answerable to the process of the court during the
pendency of the action, and to such as may be issued to enforce the
judgment thereon, or if he be arrested for the cause mentioned in the
third subdivision of section 149, an undertaking to the same effect as
that provided in section 181.
§ 158. Surrender by bail.] At anytime before a failure to comply
with the undertaking, the bail may surrender the defendant in their
exoneration, or he may surrender himself to the sheriff of the county
where he was arrested, in the following manner:
1. A certified copy of the undertaking of the bail shall be delivered
to the sheriff, who shall detain the defendant in his custody thereon,
as upon an order of arrest, and shall by a certificate in writing
acknowledge the surrender.
2. Upon the production of a copy of the undertaking and sheriff's
certificate, a judge of the court may, upon a notice to the plaintiff of
eight days, with a copy of the certificate, order that the bail be exon
erated ; and on filing the order and the papers used on said application,
they shall be exonerated accordingly. But this section shall not apply
to an arrest for cause mentioned in subdivision three of section 149, <*0
as to discharge the bail from an undertaking given to the effect pro
vided by section 181.
§ 159. Bail may arrest.] For the purpose of surrendering the
defendant, the bail, at any time or place, before they are finally
charged, may themselves arrest him, or by a written authority, indorsed
on a certified copy of the undertaking, may empower any person of
suitable age and discretion to do so.
§ 160. Action against bail.] In case of failure to comply with the
undertaking, the bail may be proceeded against by action only.
§ 161. Bail exonerated.] The bail may be exonerated either by
the death of the defendant, or his imprisonment in a state or terri
torial prison, or by his legal discharge from the obligation to render
himself amenable to the process, or by his surrender to the sheriff of
the county where he was arrested, in execution thereof, within twenty
days after the commencement of the action against the bail, or within
such further time as may be granted by the court.
§162. Plaintiff may except to bail.] Within the time limited for
that purpose, the sheriff shall deliver the order of arrest to the plaintiff,
or attorney by whom it is subscribed, with his return indorsed, and a
certified copy of the undertaking of the bail. The plaintiff, within ten
days thereafter, may serve upon the sheriff a notice that he does not
accept the bail, or he shall be deemed to have accepted it. and the
sheriff shall be exonerated from liability.
§ 163. Justification.] On the receipt of such notice, the sheriff or
defendant may, within ten days thereafter, give to the plaintiff or attor
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ney by whom the order of arrest is subscribed, notice of the justifica
tion of the same or other bail, specifying the place of residence
and occupation of the latter, before a judge of the court, at a specified
time and place; the time to be not less than five nor more than ten
days thereafter. In case other bail be given, there shall be a new
undertaking, in the form prescribed in section 157.
§ 164. Requisites of bail.] . The qualifications of bail must be as
follows:
1. Each of them must be a resident and householder or freeholder
within the territory.
2. They must each be worth the amount specified in the order of
arrest, exclusive of property exempt from execution; but the judge, or
a justice of the peace, on justification, may allow more than two bail
to justify severally in amounts less than that expressed in the order,
if the whole justification be equivalent to that of two sufficient
bail.
§ 165. Examination of bail.J For the purpose of justification, each
of the bail shall attend before the judge, or a justice of the peace, at
the time and place mentioned in the notice, and may be examined on
oath on the part of the plaintiff touching his sufficiency, in such man
ner as the judge or justice of the peace, in his discretion, may think
proper. The examination shall be reduced to writing, and subscribed
by the bail, if required by the plaintiff.
% 166. Allowance of.] If the judge or justice of the peace, find
the bail sufficient, he shall annex the examination to the undertaking,
indorse his allowance thereon, and cause them to be filed with the
clerk; and the sheriff shall thereupon be exonerated from liability.
§ 167. Deposit—discharge. j The defendant may, at the time of
his arrest, instead of giving bail, deposit with the sheriff the amount
mentioned in the order. The sheriff shall thereupon give the defend
ant a certificate of the deposit, and the defendant shall be discharged
out of custody.
§ 168. Payment into court.] The sheriff shall, within four days
after the deposit, pay the same into court, and shall take from the
officer receiving the same two certificates of such payment, the one of
which he shall deliver to the plaintiff and the other to the defendant
or his attorney. For any default in making such payment the same
proceedings may be had on the official bond of the sheriff to collect
the sum deposited as in other cases of delinquency.
§ 169. Refunded on approved bail.] If money be deposited, as
provided in the last two sections, bail may be given and justified upon
notice, as prescribed in section 163, any time before judgment; there
upon the judge before whom the justification is had, shalldirect in the
order of allowance, that the money deposited be refunded by the
sheriff to defendant, and it shall be refunded accordingly.
§ 170. Applied on judgment.] Where money shall have been so
deposited, if it remain on deposit at the time of an order or judgment
for the payment of money to the plaintiff, the clerk shall, under the
direction of the court, apply the same in satisfaction thereof, and after
satisfying the judgment, shall refund the surplus, if any, to the defend
ant. If the judgment be in favor of the defendant, the clerk shall
refund to him the whole sum deposited and remaining unpaid.
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§ 171. Sheriff's liability.] If. after being arrested, when there is
a jail to which the defendant may be committed, the defendant escape
or be rescued, or bail be not given or justified, or a deposit be not
made instead thereof, the sheriff shall himself be liable as bail. But
he may discharge himself from such liability, by the giving and
justification of bail, as provided in sections 163, 164, 165, and 166, at
any time before process against the person of the defendant, to enforce
an order or judgment in the action.
§ 172. Judgment against sheriff.] If a judgment be recovered
against the sheriff, upon his liability as bail, and an execution thereon
be returned unsatisfied, in whole or in part, the same proceedings may
be had on the official bond of the sheriff, to collect the deficiency, as
in other cases of delinquency.
§ 173. Bail liable to sheriff.] The bail taken upon the arrest
shall, unless they justify, or other bail be given or justified, be liable
to the sheriff by action for damages which he may sustain by reason
of such omission.
§ 174. Motion to vacate arrest.] A defendant arrested may, at
any time before judgment, apply, on motion, to vacate the order of
arrest, or to reduce the amount of bail.
§ 175. Heard upon affidavit.] If the motion be made upon
affidavits on the part of the defendant, but not otherwise, the plaintiff
may oppose the same by affidavits, or other proofs, in addition to those
on which the order of arrest was made.
Article II.—Claim and Delivery of Personal Property.
§ 176. When may claim.] The plaintiff, in an action to recover the
possession of personal property, may, at the time of issuing the sum
mons, or at any time before answer, claim the immediate delivery of
such property, as provided in this article.
§ 177. Plaintiff's affidavit.] Where a delivery is claimed, an
affidavit must be made by the plaintiff, or by some one in his behalf,
stating:
1. That the plaintiff is the owner of the property claimed, particu
larly describing it, or is lawfully entitled to the possession thereof,
by virtue of a special property therein, the facts in respect to which
shall be set forth.
2. That the property is wrongfully detained by the defendant. "
3. The alleged cause of the detention thereof, according to his best
knowledge, information, and belief.
4. That the same has not been taken for a tax, assessment, or fine,
pursuant to a statute; or seized under an execution or attachment
against the property of the plaintiff; or, if so seized, that it is, by
statute, exempt from such seizure; and,
5. The actual value of the property.
§ 178. Requisition to sheriff.] The plaintiff may. thereupon, by
an indorsement in writing upon the affidavit, require "the sheriff of the
county where the property claimed may be, to take the same from the
defendant and deliver it to the plaintiff.
§ 179. Security by plaintiff.] Upon the receipt of the affidavit
and notice, with a written undertaking executed by one or more
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sufficient sureties, approved by the sheriff, to the effect that they are
bound in double the value of the property, as stated in the affidavit for
the prosecution of the action, for the return of the property to the
defendant, if return thereof be adjudged, and for the payment to him
of such sum as may, for any cause, be recovered against the plaintiff,
the sheriff shall forthwith take the property described in the affidavit,
if it be in the possession of the defendant or his agent, and retain it in
his custody. He shall also, without delay, serve on the defendant a
copy of the affidavit, notice, and undertaking, by delivering the same
to him personally, if he can be found, or to his agent, from whose
possession the property is taken: or if neither can be found, by leaving
them at the usual place of abode of either, with some person of suitable
age and discretion.
§ 180. Exceptions by defendant.] The defendant may, within
three days after the service of a copy of the affidavit and undertaking,
give notice to the sheriff that he excepts to the sufficiency of the
sureties. If he fail to do so, he shall be deemed to have waived all
objection to them. When the defendant excepts, the sureties shall
justify on notice in like manner as upon bail on arrest. And the
sheriff shall be responsible for the sufficiency of the sureties, until the
objection to them is either waived as above provided, or until they
shall justify, or new sureties shall be substituted and justify. If the
defendant except to the sureties, he cannot reclaim the property, as
provided in the next section.
" §181. Re-delivery to defendant.] At any time before the delivery
of the property to the .plaintiff, the defendant may, if he do not except
to the sureties of the plaintiff, require the return thereof, upon giving
to the sheriff a written undertaking, executed by two or more sufficient
sureties, to the effect that they are bound in double the value of the
property, as stated in the affidavit of the plaintiff, for the delivery
thereof to the plaintiff, if such delivery be adjudged, and for the
payment to him of such sum as may, for any cause, be recovered
against the defendant. If a return of the property be not so required,
within three days after the taking and service of notice to the
defendant, it shall be delivered to the plaintiff, except as provided in
section 186.
§ 182. Justification.! The defendant's sureties, upon a notice to
the plaintiff of not less than two nor more than six days, shall justify
before a judge or justice of the peace, in the same manner as upon bail
on arrest; upon such justification the sheriff shall deliver the property
to the defendant. The sheriff shall be responsible for the defendant's
sureties, until they justify, or until justification is completed or
expressly waived, and may retain the property until that time; but if
they, or others in their place, fail to justify at the time and place
appointed, he shall deliver the property to the plaintiff.
§ 183. Same.] The qualifications of sureties, and their justification,
shall be as are prescribed by sections 164 and 165, in respect to bail
upon an order of arrest.
§ 184. Concealed property.] If the property, or any part thereof,
be concealed in a building or inclosure, the sheriff shall publicly
demand its delivery. If it be not delivered, he shall cause the build
ing or inclosure to be broken open, and take the property into his
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possession; and, if necessary, he may call to his aid the power of his
county.
§ 185. Keeping property.] When the sheriff shall have taken
property, as in this article provided, he shall keep it in a secure place,
and deliver it to the party entitled thereto, upon receiving his lawful
fees for taking, and his necessary expenses for keeping, the same.
§ 186. Claim by third persons.] If the property taken be claimed
by any other person than the defendant or his agent, and such person
shall make affidavit of his title thereto and right to the possession
thereof, stating the grounds of such right and title, and serve the
same upon the sheriff, the sheriff' shall not be bound to keep the
property, or deliver it to the plaintiff, unless the plaintiff, on demand
of him or his agent, shall indemnify the sheriff against such claim,
by an undertaking, executed by two sufficient sureties, accompanied
by their affidavits, that they are each worth double the value of the
property as specified in the affidavit of the plaintiff, exclusive of
property exempt from execution, and freeholders or householders of
the county. And no claim to such property, by any other person
than the defendant or his agent, shall be valid against the sheriff,
unless made as aforesaid; and notwithstanding such claim, when so
made, he may retain the property a reasonable time to demand such
indemnity.
§ 187. Papers filed with clerk.] The sheriff shall file the notice
and affidavit, with his proceedings thereon, with the clerk of the court
in which the action is pending, within twenty days after taking the
property mentioned therein.
•

Article III. —Injunction.
§ 188. Injunction by order.] The writ of injunction, as a provis
ional remedy, is abolished, and an injunction by order is substituted
therefor. The order may be made by the court in which the action is
brought, or by a judge thereof in the cases provided in the next
section, and, when made by a judge, may be enforced as the order of
the court.
§ 189. Cases when granted.] An injunction may be granted in
either of the following cases:
1. It shall appear by the complaint that the plaintiff is entitled to
the relief demanded, and such relief, or any part thereof, consists in
restraining the commission or continuance of some act the commission
or continuance of which, during the litigation, would produce injury
to theplaintiff; or,
2. When, during the litigation, it shall appear that the defendant is
doing, or threatens, or is about to do, or procuring or suffering some
act to be done in violation of the plaintiff's rights respecting the sub
ject of the action, and tending to render the judgment ineffectual, a
temporary injunction may be granted to restrain such act.
3. And when, during the pendency of an action, it shall appear by
affidavit that the defendant threatens, or is about to remove or dispose
of his property, with intent to defraud his creditors, a temporary
injunction may be granted to restrain such removal or disposition.
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§ 190. Time—papers served.] The injunction may be granted at
the time of commencing the action, or at any time afterwards, before
judgment, upon its appearing satisfactory to the court or judge, by the
affidavit of the plaintiff, or of any other person, that sufficient grounds
exist therefor. A copy of the affidavit must be served with the
injunction.
; § 191. After answer.] An injunction shall not be allowed after
the defendant shall have answered, unless upon notice, or upon an
order to show cause; but in such case the defendant may be restrained
until the decision of the court or judge granting or refusing the
injunction.
§192. Security — damages.] Where no provision is made by
statute as to security upon an injunction, the court or judge shall
require a written undertaking on the part of the plaintiff, with or
without sureties, to the effect that the plaintiff will pay to the party
enjoined, such damages, not exceeding an amount to be specified, as he
may sustain by reason of the injunction, if the court shall finally
decide that the plaintiff was not entitled thereto. The damages may
be ascertained by a reference, or otherwise, as the court shall direct.
§ 193. Order to show cause.] If the court or judge deem it proper
that the defendant, or any of the several defendants, should be heard
before granting the injunction, an order may be made requiring cause
to be shown, at a specified time and place, why the injunction should
not be granted; and the defendant may, in the meantime, be
restrained.
§ 194. Against corporation.] An injunction to suspend the
general and ordinary business of a corporation must not be granted
without due notice of the application therefor, to the proper officer of
the corporation, except when the territory is a party to the pro
ceeding.
§ 195. Application to vacate.] If the injunction be granted by a
judge of the court, without notice, the defendant, at any time before
the trial, may apply, upon notice, to a judge of the court in which the
action is brought, to vacate or modify the same. The application
may be made upon the complaint, and the affidavits on which the
injunction was granted, or upon affidavits on the part of the defend
ant, with or without the answer.
§ 196. Counter affidavits.] If the application be made upon
affidavits on the part of the defendant, but not otherwise, the plaintiff
may oppose the same by affidavit or other proofs, in addition to those
on which the injunction was granted.
Article IV.—Attachment.
§ 197. Property of non-residents, &c, may be attached,] In an
action arising on contract for the recovery of money only; or, in an
action for the wrongful conversion of personal property, against a
corporation created by or under the laws of any other territory,
state, government, or country; or, against a defendant who is not a
resident of this territory; or against a defendant who has absconded
or concealed himself; or whenever any person or corporation is about
to remove any of his or its property from this territory; or, has as
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signed, disposed of, secreted, or is about to assign, dispose of, or secrete
any of his or its property with intent to defraud creditors, as herein
after mentioned. The plaintiff, at the time of issuing the summons,
or any time afterwards, may have the property of such defendant
or corporation attached, in the manner hereinafter prescribed, as
a security for the satisfaction of such judgment as the plaintiff may
recover; and for the purposes of this section an action shall be deemed
commenced when the summons is issued; Provided, however, That
personal service of such summons shall be made, or publication
thereof commenced within thirty days.
§ 198. Warrant issued by clerk—seal.] A warrant of attach
ment must be obtained from the clerk of the court in which the action
is brought; and such warrant of attachment must be attested in the
name of the presiding judge and must be sealed with the seal of the
court.
§ 199. Affidavit — requisites.] The warrant may issue upon
affidavit, stating:
1. That a cause of action exists against such defendant, specifying
the amount of the claim and the grounds thereof; and.
2. That the defendant is either a foreign corporation, or not a
resident of this territory, or has departed therefrom with intent to
defraud his creditors, or to avoid the service of a summons, or keeps
himself concealed therein with the like intent; or,
3. That such corporation or person has removed, or is about to
remove, any of his or its property from the territory with intent to
defraud his or its creditoi's; or,
4. Has assigned, disposed of, or secreted, or is about to assign,
dispose of, or secrete, any of his or its property with the like intent,
whether such defendant be a resident of this territory or not.
§ 200. Plaintiff's undertaking.] Before issuing the warrant, the
clerk must require a written undertaking on the part of the plaintiff
with sufficient surety, to the effect that if the defendant recover judg
ment, or the attachment be set aside by the order of the court, the
plaintiff will pay all costs that may be awarded to the defendant, and
all damages which he may sustain by reason of the attachment, not
exceeding the sum named in the undertaking, -which must be at least
the amount of the claim specified in the affidavit, and in no case less
than two hundred and fifty dollars.
§ 201. Requisites of warrant.] The warrant must be directed to
the sheriff of any county in which property of such defendant
may be, and must require him to attach and safely keep all the prop
erty of such defendant within his county, not exempt from execution,
or so much thereof as may be sufficient to satisfy the plaintiffs demand,
the amount of which must be stated in conformity with the com
plaint, unless the defendant give him security by the undertaking
of at least two sufficient sureties, in an amount sufficient to satisfy
such demand, besides costs, or in an amount equal to the value of the
property which has been, or is about to be, attached; in which case,
to take such undertaking. Several writs may be issued at the same
time to the sheriffs of different counties.
§ 202. Execution of warrant.] The sheriff to whom such warrant
of attachment is directed and delivered, must immediately attach all
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the real property of such debtor and all his personal estate, or so much
thereof as may be sufficient to satisfy the plaintiff's demand, costs,
and expenses, and including debts, credits, money, and bank notes,
except property exempt from execution; and must take into his custody
all books of accounts, vouchers, evidences of indebtedness, and all
papers relating to the property, debts, credits, and effects of such
debtor, together with all evidences of his title to real property.
§ 203. inventory — perishable property.]
Immediately upon
making such seizure he shall make a just and true inventory of all the
Eroperty so seized, and of the books, vouchers, and papers, taken into
is custody, stating therein the estimated value of the several articles
and kinds of personal property, enumerating such of them as are
perishable, and giving a description of the real property so attached,
which inventory must be signed by the sheriff, attached to and made
a part of the return on the warrant of attachment. And any subse
quent execution of the warrant of attachment upon other property of
the. debtor, must be made and an inventory thereof made and returned
in like manner.
§ 204. Custody and collection of property.] The sheriff must
keep the property seized by him, or the proceeds of such as shall have
been sold, to answer any judgment which may be obtained in such
action, and must, subject to the direction of the court or judge, collect
and receive into his possession all debts, credits, and effects of the
debtor. The sheriff may also take such legal proceedings, either in
his own name or in the name of such debtor, as may be necessary for
that ' purpose, and discontinue the same at such times and on such
terms as the court or judge may direct.
§ 205. Perishable—sold under order.] If any of the property so
seized shall be perishable, the sheriff must sell the same at public
auction, under an order of the court, or a judge thereof, and must
retain in his hands the proceeds of such sale, after deducting his
expenses, which proceeds must be paid into court and there abide its
further order.
§ 206. Claimed property — sheriff's jury.] If any property so
seized be claimed by or on behalf of any person other than such
defendant, the sheriff may summon a jury and try the validity of such
claim in the same manner with like effect as in case of seizure
under execution.
§ 207. Stocks and corporate interests.] The rights or shares
which such defendant may have in the stock of any association or
corporation, together with the interest and profits thereon, and all
other property in this territory of such defendant, shall be liable to
be attached and levied upon, and sold to satisfy the judgment and
execution.
§ 208. Property incapable of delivery.] The execution of the
attachment upon any such rights, shares, or any debts, or- other prop
erty, incapable of manual delivery to the sheriff, must be made by
leaving a certified copy of the warrant of attachment with the presi
dent or other head of the association or corporation, or the secretary,
cashier, or managing agent thereof, or with the debtor or individual
holding or occupying such property, with a notice showing the prop
erty levied on, or, if the property attached be unoccupied real property,
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by putting a certified copy of such warrant upon the outer door of the
court house, or other building in which tlie district court shall be held
• within the county or judicial subdivision in which such unoccupied
real property shall be situated.
§ 209. Certificate of defendant's interest.]
Whenever the
sheriff shall, with a warrant of attachment, or execution against the
defendant, apply to such officer, debtor, or individual, for the purpose
of attaching or levying upon such property, such officer, debtor, or
individual shall furnish him with a certificate under his hand, desig
nating the number of rights or shares of the defendant in the stock of
such association or corporation, with any dividend or any incumbrance
thereon, or the amount and description of the property held by such
association, corporation, or individual, for the benefit of or debt owing
to the defendant. If such officer, debtor, or individual refuse to do so,
or if it be made to appear by affidavit or otherwise to the satisfaction
of the court or judge thereof, that there is reason to suspect that any
certificate given by him is untrue, or that it fails to fully set forth the
facts required to be shown thereby, he may be required by the court
or judge to attend before him, and be examined on oath concerning
the same, and obedience to such order may be enforced by attachment.
% 210. Judgment- how satisfied.] In case judgment be entered
for the plaintiff in such action, the sheriff shall satisfy the same out
of the property attached by him, if it shall be sufficient for that
purpose:
1. By paying over to such plaintiff the proceeds of all sales of
perishable property, and of any vessel, or share or interest in any ves
sel sold by him, or of any debts or credits collected by him, or so much
as shall be necessary to satisfy such judgment.
2. If any balance remain due, and an execution shall have been
issued on such judgment, he shall proceed to sell, under such execu
tion, so much of the attached property, real or personal, except as
provided in subdivision four of this section, as ma}r be necessary to
satisfy the balance, if enough for that purpose shall remain in his
hands; and incase of the sale of any rights or shares in the stock of
a corporation or association, the sheriff shall execute to the purchaser
a certificate of sale thereof, and the purchaser shall thereupon have
all the rights and privileges in respect thereto which were had by such
defendant.
3. If any of the attached property belonging to the defendant, shall
have passed out of the hands of the sheriff without having been sold
or converted into money, such sheriff shall repossess himself of the
same, and for that purpose shall have all the authority which he
had to seize the same under the attachment; and any person who shall
willfully conceal or withhold such property from the sheriff, shall be
liable to double damages, at the suit of the party injured.
4. Until the judgment against- the defendant shall be paid, the
sheriff may proceed to collect the notes and other evidences of debts
that may have been seized or attached under the warrant of attach
ment, and to prosecute any bond he may have taken in the course
of such proceedings and apply the proceeds thereof to the payment of
the judgment. At the expiration of six months from the docketing
of the judgment, the court shall have power upon the petition of
33
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the plaintiff, accompanied by an affidavit setting forth fully all the
proceedings which have been had by the sheriff since the service of
the attachment, the property attached, and the disposition thereof,
and also the affidavit of the sheriff that he has used diligence and
endeavored to collect evidences of debts in his hands so attached, and
that there remains uncollected of the same any part or portion thereof,
to order the sheriff to sell the same, upon such terms and in such man
ner as shall be deemed proper. Notice of such application shall be
given to the defendant or his attorney, if the defendant shall have
appeared in the action. In case the summons has not been personally
served on the defendant, the court shall make such rule or order, as to
the service of the notice and the time of service, as shall be deemed
just. When the judgment and all costs of the proceedings shall have
been paid, the sheriff upon reasonable demand, shall deliver over to
the defendant the residue of the attached property, or the proceeds
thereof.
§211. Plaintiff may prosecute actions—undertaking.] The actions
herein authorized to be brought by the sheriff may be prosecuted by
the plaintiff or under his direction, upon the delivery by him to the
sheriff of an undertaking executed by two sufficient sureties, to the effect
that the plaintiff will indemnify the sheriff from all damages, costs, and
expenses on account thereof, not exceeding two hundred and fifty dol
lars in any one action. Such sureties shall, in all eases, when required
by the sheriff, justify by making an affidavit that each is a house
holder, and worth double the amount of the penalty of the bond, over
and above all demands and liabilities, and exclusive of property
exempt- from execution.
§ 212. Delivery to defendant.] If the foreign corporation, or
absent, or absconding, or concealed defendant, recover judgment
against the plaintiff in such action, any bond taken by the sheriff,
except such as are mentioned in the last section, all the proceeds of sales
and moneys collected by him, and all the property attached remaining
in his hands shall be delivered by him to the defendant, or his agent
on request, and the warrant shall be discharged and the property
released therefrom.
8 213. Defendant may apply for discharge. | Whenever the
defendant shall have appeared in such action, he may apply to the
clerk who issued the attachment, or to the court, for the discharge of
the same; and, upon the discharge, all the proceeds of the sales and
moneys collected by him, and all property attached remaining in his
hands, must be delivered or paid by him to the defendant, or his agent,
and released from the attachment. And when there is more than one
defendant, and several property of either of the defendants has been
seized by virtue of the warrant of attachment, the defendant whose
several property has been seized, may apply to the clerk who issued
the warrant, or the court, for discharge of the attachment.
§214. Undertaking for discharge -plaintiff's exceptions.] Upon
such application the defendant must deliver to the court or clerk, an
undertaking executed by at least two sureties, who are residents and
freeholders or householders in this territory, approved by such court
or clerk to the effect that such sureties will, on demand, pay to the
plaintiff the amount of judgment that may be recovered against the
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defendant in the action, not exceeding the sum specified in the under
taking, which must he at least double the amount claimed hy the
plaintiff in his complaint. If it appear by affidavit that the prop
erty attached is worth less than the amount claimed by the plaintiff',
the court, or the clerk issuing the attachment, may order the same to
be appraised, and the amount of the undertaking shall then be double
the amount so appraised. And the plaintiff may within three days
after receiving written notice of the filing of such undertaking, give
notice to the sheriff that he excepts to the sufficiency of the sure
ties. If he fail so to do, he shall be deemed to have waived all
objection to them. When the plaintiff excepts, the sureties must
justify, on notice, in like manner as upon bail on arrest. And the
sheriff shall be responsible for the sufficiency of the sureties, and may
retain possession of the property attached, and the proceeds thereof
in his hands, until the objection to them be either waived, as above
provided, or until they justify, or new sureties are substituted and
justify.
§ 215. Lienor may move discharge.] In all cases the defendant or
any person who has acquired a lien upon or interest in the defendant's
property after it was attached, may move to discharge the attachment
as in the case of other provisional remedies, and when there is more
than one defendant, and several property of either of the defendants
has been seized by virtue of the warrant of attachment, such defend
ant may deliver to the court or clerk an undertaking in accordance
with the provisions of the preceding section, to the effect that he will,
on demand, pay to the plaintiff the amount of judgment that may be
recovered against such defendant: and all the provisions of the preced
ing section relating to such undertaking apply thereto.
§216. Partnership property undertaking.] If a warrant of
attachment lie levied upon the interest of one or more partners, in
personal property of a partnership, the other partners, or any of them,
may. at any time before judgment, apply to the court from which the
warrant of attachment issued, or a judge thereof, upon affidavit stat
ing such fact for an order to discharge the attachment as to the partnei^ship property. The applicant must give an undertaking with at
least two sufficient sureties to the effect that, if judgment shall be
rendered in the action in favor of the plaintiff', they will pay to
the sheriff on demand the amount of defendant's interest in such
partnership property, the amount of such interest to be determined
by reference or otherwise, as the court may direct. The amount of
such undertaking must be fixed by the court or judge thereof, and
must not be less than the value of the interest of the defendant in
the goods, chattels, credits, and effects of the partnership; and for the
purpose of fixing the amount of the undertaking, the court or judge may
hear affidavits or oral testimony, respecting the value of the defendant's
interest in the attached property. If the plaintiff' except to the suffi
ciency of the sureties they must justify, on notice, in like manner as
provided by section 214.
§ 217. Return by officer.] When the warrant shall be fully
executed or discharged, the sheriff must return the same with his pro
ceedings thereon, to the court in which the action was brought.
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§ 218. Action before claim due.] 1. When a debtor has sold, con- ,
veyed, or otherwise disposed of his property with the fraudulent intent
to cheat or defraud his creditors, or to hinder or delay them in the
collection of their debts; or,
2. Is about to make sale, conveyance, or disposition of his property,
with such fraudulent intent; or,
3. Is about to remove his property, or a material part thereof, with
the intent, or to the effect, of cheating or defrauding his creditors, or
of hindering and delaying them in the collection of their debts.
A creditor may bring an action on a claim before it is due, and have
attachment against the property of the debtor; and the proceedings on
such attachment shall be conducted in all respects as if the claim were
due, but judgment must not be rendered in the action under [until] the
debt or claim upon which such attachment is made and shall become
due and payable.
Article V.—Op Receivers.
§ 219. Oases when appointed.] A receiver may be appointed by
the court in which an action is pending, or by the judge thereof:
1. In an action by a vendor to vacate a fraudulent purchase of prop
erty, or by a creditor to subject any property or fund to his claim, or
between partners or others jointly owning or interested in any
property or fund, on the application of the plaintiff, or of any part}7
whose right to or interest in the property or fund, or the proceeds
thereof, is probable, and where it is shown that the property or fund
is in danger of being lost, removed, or materially injured.
2. In an action by a mortgagee for the foreclosure of his mortgage
and sale of the mortgaged property, where it appears that the mort
gaged property is in danger of being lost, removed, or materially
injured, or that the conditions of the mortgage have not been per
formed, *and that the property is probably insufficient to discharge the
mortgage debt.
3. After judgment, to carry the judgment into effect.
4. After judgment to dispose of the property according to the judg
ment, or to preserve it during the pendency of an appeal, or in
proceedings in aid of execution, when an execution has been returned
unsatisfied, or when the judgment debtor refuses to apply his property
in satisfaction of the judgment.
5. In the cases where a corporation has been dissolved, or is insol
vent, or is in imminent danger of insolvency, or has forfeited its
corporate rights.
6. In all other cases where receivers have heretofore been appointed
by the usages of courts of equity.
§ 220. Receivers for corporation dissolved.] Upon the dissolu
tion of any corporation, the district court of the county in which the
corporation carries on its business, or has its principal place of busi
ness, on application of any creditor of the corporation, or of any
stockholder or member thereof, may appoint one or more persons to
be receivers or trustees of the corporation, to take charge of the estate
and effects thereof, and to collect the debts and property due and
belonging to the corporation, and to pay the outstanding debts thereof.
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and to divide the moneys and other property that shall remain over,
among the stockholders or members.
§ 221. Who mat be receiver—undertaking by applicant.] No
party or person interested in an action can be appointed receiver
therein, without the written consent of the party, filed with the clerk.
If a receiver be appointed upon an ex parte application, the court,
before making the order, may require from the applicant an under
taking, with sufficient sureties, in an amount to be fixed by the court,
to the effect that the applicant will pay to the defendant all damages
he may sustain by reason of the appointment of such receiver, and the
entry by him upon his. duties, in case the applicant shall have procured
such appointment wrongfully, maliciously, or withdut sufficient cause;
and the court may, in its discretion, at any time after said appoint
ment, require an additional undertaking.
§ 222. Qualification of receiver.] Before entering upon his duties
the receiver must be sworn to perform them faithfully, and, with one
or more sureties, approved by the court or judge, execute an under
taking to such person and in such sum as the court or judge may
direct, to the effect that he will faithfully discharge the duties of
receiver in the action, and obey the orders of the court therein.
§ 233. Powers.] The receiver has, under the control of the court,
power to bring and defend actions in his own name as receiver, to
take and keep possession of the property, to receive rents, collect debts,
to compound for and compromise the same, to make transfers, and
generally to do such acts respecting the property as the court may
authorize.
§ 224. Investment of funds on consent.] Funds in the hands of a I
receiver may be invested upon interest, by order of the court; but no
such order can be made except upon the consent of all the parties to
the action.
Article VI.—Of Deposit.
§ 225. What subject to order of deposit.] When it is admitted
by the pleadings or the examination of a party that he has in his
possession, or under his control, any money or other thing capable of
delivery, which, being the subject of the litigation, is held by him as
trustee for another party, or which belongs or is due to another party,
.the court may order the same to be deposited in court, or delivered to
such party, with or without security, subject to the further direction
of the court.
§ 226. Disobedience —contempt.] Whenever in the exercise of its
authority, a court shall have ordered the deposit, delivery, or convey
ance of money or other property, and the order is disobeyed, the court,
besides punishing the disobedience as for contempt, may make an
order requiring the sheriff to take the money or property, and deposit,
deliver, or convey it in conformity with the direction of the court.
§ 227. Defendant's admissions.] When the answer of the defend
ant, expressly, or by not denying, admits part of the plaintiff's claim
to be just, the court, on motion, may order such defendant to satisfy
that part of the claim, and may enforce the order as it enforces a judg
ment or a provisional remedy.
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CHAPTER XEI.
OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.

Article I. —Judgment Upon Failure to Answer, &c.
§ 228. Judgment defined.] A judgment is the final determination
of the rights of the parties in the action.
§ 229. On failure to answer counter-claim— relief —published
service— restitution.] Judgment may be had if the defendant fail
to answer the complaint as follows:
1. In any action arising on contract for the recovery of money only,
the plaintiff may hie with the clerk proof of personal service of the
summons and complaint, on one or more of the defendants, or of the
summons according to the provisions of section 99, and that no
answer has been received. The court shall thereupon enter judgment
for the amount mentioned in the summons, against the defendant or
defendants, or against one or more of the several defendants in the
cases provided for in section 105. But if the complaint be not sworn
to, and such action be on an instrument for the payment of money
only, the court, mi its production shall assess the amount due to the
plaintiff' thereon, and in other cases shall ascertain the amount which
the plaintiff' is entitled to recover in such action from his examination,
under oath, or other proof, and enter the judgment for the amount so
assessed or ascertained. In case the defendant give notice of appear
ance in the action, he shall be entitled to five days' notice of the time
and place of such assessment. Where the defendant, by his answer
in any such action, shall not deny the plaintiff's claim, but shall set
up a counter-claim, amounting to less than the plaintiff's claim, judg
ment may be had by the plaintiff' for the excess of said claim over
the said counter-claim, in like manner in any such action, upon the
plaintiff's tiling with the clerk of the court a statement admitting
such counter-claim, which statement shall be annexed to and be a
part of the judgment roll.
2. In other actions the plaintiff may, upon the like proof, apply to
the court, after the expiration of the time for answering, for the relief
demanded in the complaint. If the taking of an account, or of the
proof of any fact, be necessary to enable the court to give judgment,
or to carry the judgment into effect, the court may take the account
or hear the proof, or may, in its discretion, order a reference for that
purpose. And where the action is for the recovery of money only, or
of specific real or personal property, with damages for the with
holding thereof, the court may order the damages to be assessed by a
jury, or, if the examination of a long account be involved, by a refer
ence as above provided. I f the defendant give notice of appearance
in the action before the expiration of the time for answering, he shall
be entitled to eight days' notice of the time and place of application
to the court for the relief demanded by the complaint.
3. In actions where the service of the summons was by publication,
the plaintiff may, in like manner, apply for judgment, and the court
must thereupon require proof to be made of the demand mentioned
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in the complaint; and if the defendant be not a resident of the terri
tory, must require the plaintiff or his agent to be examined on oath
respecting any payments that have been made to the plaintiff, or to
any one for his use, on account of such demand, and may render j udgment for the amount which he is entitled to recover. Before render
ing judgment the court may, in its discretion, require the plaintiff to
cause to be filed satisfactory security, to abide the order of the court,
touching the restitution of any estate or effects which may be directed
by such judgment to be transferred or delivered, or the restitution of
any money that may be collected under or by virtue of such judgment,
in case the defendant or his representatives shall apply and be admit
ted to defend the action, and shall succeed in such defense.
§ 230. On frivolous pleading.] If a demurrer, answer, or reply be
frivolous, the party prejudiced thereby, upon a previous notice of five
days, may apply to a judge of the court either in or out of the court,
for judgment thereon, and judgment may be given accordingly.
Article II.—Issues and Mode of Trial.
§231. Origin and classes of issues.) Issues arise upon the plead
ings when a fact of conclusion of law is maintained by the one party,
controverted by the other. They are of two kinds:
1. Of law; and, .
2. Of fact.
§ 232. Issues of law.] An issue of law arises upon a demurrer to
the complaint, answer or reply; or to some part thereof.
§ 233. Of fact classified.] An issue of fact arises:
1. Upon a material allegation in the complaint controverted by the
answer; or,
2. Upon new matter in the answer controverted by the reply; or,
3. Upon new matter in the reply, except an issue of law is joined
thereon.
§ 234. Both- order of trial.] Issues both of law and of fact may
arise upon different parts of the pleadings in the same action. In
such cases the issues of law must be first tried, unless the court other
wise direct.
§ 235. Trial defined.] A trial is the judicial examination of the
issues between the parties, whether they be issues of law or of fact.
§ 236. By whom triable.] An issue of law must be tried by the
couit, unless it be referred as provided in sections 271 and 272. An
issue of fact in an action for the recovery of money only, or of specific,
real or personal property, or for a divorce from the marriage contract,
must be tried by a jury, unless a jury trial be waived as provided in
section 265, or a reference be ordered, as provided in section 272. Every
other issue is triable by the court, which, however, may order the whole
issue, or any specific question of fact involved therein, to be tried by a
jury, or may refer it, as provided in section 272.
§ 237. Single judge—when issues tried.] All issues of fact, tria
ble by a jury or by the court, must be tried before a single judge.
Issues of fact must be tried at a regular term of the district court,
when the trial is by jury, otherwise at a regular or special term, as the
court may, by its rales, prescribe. Issues of law must be tried at a
regular or special term of the district court.
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§ 238. Note of issue—contents—order op trials.] At any time
after issue, and at least ten days before the court, either party may
give notice of trial. The party giving the notice shall furnish the
clerk, at least eight days before the court, with a note of the issue,
containing the title of the action, the names of the attorneys, and the
time when the last pleading was served; and the clerk shall thereupon
enter the cause upon the calendar, according to the date of the issue.
There need be but one notice of trial, and one note of issue from either
party, and the action must then remain on the calendar until disposed
of, and when called may be brought to trial by the party giving the
notice. The "issues on the calendar shall be disposed of in the follow
ing order, unless, for the convenience of parties or the dispatch of
business, the court shall otherwise direct:
1. Issues of fact to be tried by a jury.
2. Issues of fact to be tried by the court.
3. Issues of law.
§ 239. Either party proceeds separate trials.] Either party,
when the case is reached upon the calendar, and in the absence of the
adverse party, unless the court, for good cause, otherwise direct, may
proceed with his case, and take a dismissal of the complaint, or a ver
dict, or judgment, as the case may require. A separate trial between
a plaintiff and any of the several defendants may be allowed by the
court, whenever, in its opinion, justice will be promoted.
§ 240. Who to furnish papers.] When the issue shall be brought
to trial by the plaintiff, he shall furnish the court with a copy of the
summons and pleadings, with the offer of the defendant, if any shall
have been made. When the issue shall be brought to trial by the
defendant, and the plaintiff shall neglect or refuse to furnish the court
with a copy of the summons and pleadings, and the offer of the defend
ant, the same may be furnished by the defendant.
Article III.- Formation of the Trial Jury.
§ 241. Jury tickets.] At the opening of the court the clerk must
prepare separate ballots containing the names of the persons returned
as jurors, which must be folded as nearly alike as possible, and so that
the names cannot be seen, and must deposit them in the trial jury box.
§ 242. Clerk to draw jury.] When the action is called for trial by
jury, the clerk must draw from the trial jury box of the court the bal
lots containing the names of the jurors summoned, until the jury is
completed or the ballots are exhausted.
§ 243. Challenges classed -by whom.| Either party may challenge
the jurors, but where there are several parties on either side, they must
join in a challenge before it can be made. The challenges are to indi
vidual jurors, and are either peremptory or for cause. Each party is
entitled to three peremptory challenges. If no peremptory challenges
are taken until the panel is full, they must be taken by the parties
alternately, commencing with the plaintiff.
§ 244. For cause.] Challenges for cause may be taken on one or
more of the following grounds:
1. A want of any of the qualifications prescribed by the political
code to render a person competent as a juror.
,
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2. Consanguinity or affinity, within the fourth decree, to either party. "
3. Standing in the relation of guardian and ward, master and serv
ant, employer and clerk, or principal and agent to either party, or
being a member of the family of either party, or being a partner in
business with either party, or surety on any bond or obligation for
either party.
4. Having served as a juror or been a witness on a previous trial
between the same parties for the same cause of action.
5. Interest on the part, of the juror in the event of the action, or in
the main question involved in the action, except his interest as a mem
ber or citizen of a municipal corporation. .
6. Having an unqualified opinion or belief as to the merits of the
action, founded upon knowledge of its material facts, or some of them.
7. The existence of a state of mind in the juror evincing enmity
against, or bias to or against, either party.
8. That he does not understand the English language as used in the
courts.
§ 245. Trial of same.1 Challenges for cause must be tried by the
court. The juror challenged and any other person may be examined
as a witness on the trial of the challenge.
§ 246. Oath to jurors.] As soon as the jury is completed, the fol
lowing oath must be administered to the jurors:
" You, and each of you, do solemnly swear, that you will well and truly try the matters in
issue between
the plaintiff, and
defendant, and a true verdict render
according to the evidence. So help you God.

If any person be conscientiously scrupulous of taking an oath, he
shall be allowed to make affirmation, substituting for the words "So
help you God," at the end of the oath, the following: "This you do
affirm under the pains and penalties of perjury."
Article IV. —Of the Conduct of the Trial.
§ 247. Order of trial.] When the jury has been sworn, the trial
must proceed in the following order, unless the judge, for special
reasons, otherwise directs:
1. The plaintiff, after stating the issue and his case, must produce
the evidence on his part.
2. The defendant may then open his defense, and offer his evidence
in support thereof.
3. The parties may then respectively offer rebutting evidence only,
unless the court, for good reason, in furtherance of justice, permit
them to offer evidence upon their original case.
4. When the evidence is concluded, unless the case is submitted to
the jury on either side or on both sides without argument, the plaintiff
must commence and may conclude the argument.
5. If several defendants, having separate defenses, appear by
different counsel, the court must determine their relative order* in the
evidence and argument.
6. The court may then charge the jury.
§ 248. Charge wholly written- -giving and refusing.] The court,
in charging the jury, shall only instruct as to the law of the case; and
no judge shall instruct the petit jury in any case, civil or criminal,
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unless such instructions are reduced to writing; and when instructions
are asked which the judge cannot give, he shall write on the margin
thereof the word, "refused." and such as he approves, he shall write
on the margin thereof the word. " given ;" and he shall, in no case,
after instructions are given, qualify, modify, or in any manner explain
the same to the jury, otherwise than in writing; and all instructions
asked for by counsel shall be given or refused by the judge, without
modification or change, unless such modification or change be con
sented to by the counsel asking the same.
§ 249. Order of reading—by whom jury to have— exceptions
before judgment.] All instructions given by the judge shall be read
to the jury in the following order:
1. Defendant's instructions by defendant's counsel.
2. Plaintiff's instructions by plaintiff's counsel.
3. Instructions given by the judge, of his own motion, if any, by the
judge giving the same: and all instructions so given and read shall be
taken by the jury in their retirement, and returned into court, with
their verdict. Exceptions to the giving or refusing any instruction,
or to its modification or change, may be taken at any time before the
entry of final judgment in the case.
§ 250. View by jury.] When, in the opinion of the court, it is
proper for the jury to have a view of the propei'ty which is the subject
of litigation, or of the place in which any material fact occurred, it
may order them to be conducted, in a body, under the charge of an
officer, to the place, which shall be shown to them by some person
appointed by the court for that purpose. While the jury are thus
absent, no person, other than the person so appointed, shall speak to
them on any subject connected with the trial.
§ 251. Admonitions to jury.] If the jury are permitted to separate,
either during the trial, or after the case is submitted to them, they
shall be admonished by the court that it is their duty not to converse
with, or suffer themselves to be addressed by any other person, on any
subject of the trial, and that it is their duty not to form or express an
opinion thereon until the case is finally submitted to them.
§ 252. Papers jury may take.] Upon retiring for deliberation, the
jury may take with them all papers which have been received as
evidence in the cause, except depositions, or copies of such papers as
ought not, in the opinion of the court, to be taken from the person
having them in possession; and they may also take with them notes
of the testimony or other proceedings on the trial, taken by them
selves, or any of them, but none taken by any other person.
§253. Conduct of jury in retirement.! When the case is finally
submitted to the jury, they may decide in court or retire for delibera
tion. If they retire, they must be kept together in some convenient
place, under charge of an officer, until they agree upon a verdict or
are discharged by the court. Unless by order of the court, the officer
havirtg them under his charge must not suffer any communication to
be made to them, or make any himself, except to ask them if they
have agreed upon a verdict: and he must not, before their verdict is
rendered, communicate to any person the state of their deliberations,
or the verdict agreed upon.
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§ 254. Disagreement—information.] After the jury have retired
for deliberation, if there be a disagreement between them as to any
part of the testimony, or if they desire to be informed of any point of
law arising in the case, they may require the officer to conduct them
into court. Upon their being brought into court, the information
required must be given in the presence of, or after notice to, the
parties or counsel.
§ 255. Sick juror discharged.] If, after the empaneling of a jury,
and before a verdict, a juror become sick, so as to be unable to perform
his duty, the court may order him to be discharged. In that case, the
trial may proceed with the other jurors, or another juror may be sworn,
and the trial begin anew; or the jury may be discharged, and a new
jury then or afterwards empaneled.
§ 256. Prevented verdict—new trial.] In all cases where the
jury are discharged, or prevented from giving a verdict, by reason of
accident or other cause, during the progress of the trial, or after the
cause is submitted to them, the action may be again tried immediately,
or at a future time, as the court may direct.
§257. Sealed verdict—adjournment.] While the jury are absent,
the court may adjourn from time to time, in respect to other business;
but it is nevertheless open for every purpose connected with the cause
submitted to the jury, until a verdict is rendered or the jury dis
charged. The court may direct the jury to bring in a sealed verdict, at
the opening of the court, in case of an agreement during a recess or
adjournment for the day. A final adjournment of the court for the
term discharges the jury.
§ 258. Receiving verdict.] When the jury have agreed upon their
verdict, they must be conducted into court, their names called by the
clerk, and the verdict rendered by their foreman. The verdict must be
in writing signed by the foreman, and must be read by the clerk to the
jury, and the inquiry made whether it is their verdict. If any juror
disagrees, they must be sent out again; but if no disagreement be
expressed, and neither party requires the jury to be polled, the verdict
is complete, and the jury discharged from the case. Either party may
require the jury to be polled, which is done by the court or clerk ask
ing each juror if it is his verdict. If any one answer in the negative,
the jury must again be sent out.
§ 259. Correcting verdict.] When the verdict is announced, if it
be informal or insufficient, in not covering the issue submitted, it may
be corrected by the jury under the advice of the court, or the jury
may be again sent out.
Article V.—Of the Verdict.
§ 260. General and special verdict defined.] The verdict of a
jury is either general or special:
1. A general verdict is that by which they pronounce generally
upon all or any of the issues, either in favor of the plaintiff or defend
ant; and,
2. A special verdict is that by which the jury find the facts only,
leaving the judgment to the court.
The special verdict must present the conclusions of fact as estab
lished by the evidence; and not the evidence to prove them; and these
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conclusions of fact must be so presented as that nothing shall remain
to the court but to draw from them conclusions of law.
§ 261. When either—special when directed.] In an action for
the recover}7 of money only, or specific real property, the jury, in
their discretion, may render a general or special verdict. In all other
cases the court may direct the jury to find a special verdict in writing
upon all or any of the issues, and in all cases may instruct them, if
they render a general verdict, to find upon particular questions of fact
to be stated in writing, and may direct a written finding thereon. The
special verdict or finding must be filed with the clerk, and entered
. upon the minutes. Where a special finding of facts is inconsistent with
the general verdict, the former conti'ols the latter, and the court must
give judgment accordingly.
§ 262. Jury to find amount— assessment.] When a verdict is found
for the plaintiff in an action for the recovery of money, or for the
' defendant, when a counter-claim for the recovery of money is estab
lished, exceeding the amount of the plaintiff's claim as established,
the jury must also find the amount of the recovery; and they may
also, under the direction of the court, assess the amount of the
recovery, when the court gives judgment for the plaintiff on the
answer.
§ 263. Must find value and damages.] In an action for the
recovery of specific personal property, if the property has not been
delivered to the plaintiff, or' the defendant by his answer claim a
return thereof, the jury, if their verdict be in favor of the plaintiff, or,
if being in favor of the defendant, they also find that he is entitled to
a return thereof, must find the value of the property, and, if so
instructed, the value of specific portions thereof, and may at the same
time assess the damages, if any are claimed in the complaint or answer,
which the prevailing party has sustained by reason of the taking or
detention of such property.
§ 264. Verdict and entries.] Upon receiving a verdict an entry
must be made by the clerk in the minutes of the court, specifying the
time of trial, the names of the jurors and witnesses, and setting out
the verdict at length; and where a special verdict is found, either the
judgment rendered thereon, or, if the case be reserved for argument or
futher consideration, the order thus reserving it.
Article VI.—Of the Trial by the Court.
§ 265. How jury waived.] Trial by jury may be waived by the
several parties to an issue of fact in actions arising on contract, or
for the recovery of specific real or personal property, with or without
damages, and with the assent of the court in other actions, in manner
following:
1. By failing to appear at the trial.
2. By written consent, in person or by attorney, filed with the
clerk.
3. By oral consent, in open court, entered in the minutes.
§ 266. When court to decide.] Upon the trial of a question of fact
by the court, its decision must be given in writing and filed with the
clerk within thirty days after the cause is submitted for decision.
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§ 267. Sepakately stated.] In giving the decision, the facts found
and the conclusions must be separately stated. Judgment upon the
decision must be entered accordingly.
§ 268. Findings waived.] Findings of fact may be waived by the
several parties to an issue of fact:
1. By failing to appear at the trial.
2. By consent in writing, filed with the clerk.
3.. By oral consent, in open court, entered in the minutes.
§ 269. Preparation of findings by parties.] At the time the cause
is submitted the judge may direct either or both parties to prepare
findings of facts, unless they have been waived, and when so directed
the party must within two days prepare and serve upon his adversary,
and submit to the judge such findings, and may, within two days
thereafter, briefly suggest in writting to the judge why he desires
findings upon the points included within the findings prepared by
himself, or why he objects to findings upon the points included within
the findings prepared by his adversary. The judge may adopt, modify
or reject the findings so submitted. If at the time of the submission
of the cause, the judge does not direct the preparation of findings,
or those prepared are rejected, then he must himself prepare the
findings.
§ 270. Making up judgment.] On a judgment for the plaintiff upon
an issue of law he may proceed in the manner prescribed by the first
two subdivisions of section 229, upon the failure of the defendant to
answer. If judgment be for the defendant upon an issue of law, and
the taking of an account, or the proof of any fact, be necessary to
enable the court to complete the judgment, a reference may be ordered
as in that section provided.
Article VII.— Of References and Trials by Referees.
§ 271. Reference by consent.] A reference may be ordered upon
the agreement of the parties, filed with the clerk, or entered in the
minutes:
1. To hear and determine any or all of the issues of fact in an action
or proceeding, and to report a finding upon which judgment may be
entered by the court.
2. To ascertain a fact necessary to enable the court to determine an
action or proceeding.
§ 272. Without consent.) Where the parties do not consent, the
court may, upon the application of either, or of its own motion, direct
a reference in all cases formerly cognizable in chancery in which
reference might be made.
§ 273. To whom ordered.] A reference may be ordered to any per
son or persons, not exceeding three, agreed upon by the parties. If the
parties do not agree, the court or judge must appoint one or more
referees, not exceeding three, who reside in the county or subdivision
in which the action or proceeding is triable, and against whom there
is no legal objection.
§ 274. Challenges to referee.] Either party may object to the
appointment of any person as referee for the same cause for which
challenges for cause may be taken to a petit juror in the trial of a civil
action.
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§ 275. Court or judge hears.] The objections taken to the appoint
ment of any person as referee must be heard and disposed of- by the
court or judge thereof. Affidavits may be read and witnesses exam
ined as to such objections.
§ 276. Report by referees.] The referees must report their find
ings in writing to the court within twenty days after the testimony is
closed; but the time maybe extended by consent of the parties, or by
order of the court or judge.
§ 277. Finding only of facts—special verdict.] The reference in
all cases shall be to find the facts, and the finding reported has the
effect of a special verdict, and may be excepted to and set aside in like
manner.
278. Oath of referees.] The referees, before proceeding to hear
any testimony, must be sworn to well and truly hear and determine
the facts referred to them, and true findings render according to the
evidence; and they have power to administer oaths to all witnesses
produced before them.
Article VIII.—Exceptions.
§ 279. How stated.] No particular form of exception is required.
The objection must be stated, with so much of the evidence or other
matter, as is necessary to explain it, and no more. But when the
exception is to the verdict or decision, upon the grounds of the insuf
ficiency of the evidence to sustain it, the objection must specify the
particulars in which such evidence is alleged to be insufficient.
§ 280. Settled at time or after.] A bill containing the excep
tions to any ruling may be presented to the judge at the time the ruling
is made, or the exception may be entered on the judge's minutes, and
afterwards settled. The bill must be conformable to the truth, or be
at the time corrected until it be so, and signed by the judge and filed
with the clerk.
§281. Settled in ten days on three days' notice.] If a bill is not
presented at the time of the ruling, a bill containing the exceptions,
or any of them, relating to any ruling had up to the time of the entry
of judgment, may upon three days' notice to the adverse party, at any
time after such ruling is made, and within ten days after the entry of
judgment, or such other time as may be fixed by the court, be pre
sented to the judge and settled.
§ 282. Exceptions after judgment.J Exceptions to any decision
made after judgment, may be presented to the judge at the time of
such decision, and may be settled or noted as provided in section 280,
and a bill thereof may be presented and settled afterwards, as provided
in section 281, and within like periods after entry of the order, upon
appeal from which such decision is reviewable.
§ 283. Application to supreme court.] If the judge in any case
refuse to allow an exception in accordance with the facts, the party
desiring the bill settled may apply by petition to the supreme court to
prove the same. The application may be made in the mode and man
ner, and under such regulations as the court may prescribe, and the
bill, when proven, must be certified by a justice thereof as correct, and
filed with the clerk of the court in which the action was tried, and
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when so filed it has the same force and effect as if settled by the judge
who tried the cause.
§ 284. In case of vacancy.] If the judge who presided at the trial
ceases to hold office before the bill is tendered or settled, he may never
theless settle such bill, or the party may, as provided in the preceding
section, apply to the supreme court to prove the same.
Article IX.—Of New Trials.
§ 285. Definition.] A new trial is a re-examination of an issue of
fact in the same court after a trial and decision by a jury or court, or
by referees.
§ 286. Causes for—who applies.] The former verdict or other
decision may be vacated and a new trial granted, on the application
of the party aggrieved, for any of the following causes, materially
affecting the substantial rights of such party:
1. Irregularity in the proceedings of the court, jury, or adverse party,
or any order of the court, or abuse of discretion by which either party
was prevented from having a fair trial.
2. Misconduct of the jury; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict,
or to a finding on any question submitted to them by the court, by a
resort to the determination of chance, such misconduct may be proved
by the affidavit of any one of the jurors.
3. Accident or surprise, which ordinary prudence could not have
guarded against.
4. Newly discovered evidence, material to the party making the
application, which he could not, with reasonable diligence, have dis
covered and produced at the trial.
5. Excessive damages, appearing to have been given unde'r the
influen# of passion or prejudice.
6. Insufficiency of the evidence to justify the verdict or other
decision, or that it is against law.
7. Error in law, occuriug at the trial and excepted to by the party
making the application.
§ 287. Upon affidavits or record.] When the application is
made for a cause mentioned in the first, second, third, and fourth sub
divisions of the preceding section, it must be made upon affidavits; for
any other cause it may be made, at the option of the moving party,
either upon the minutes of the court, or a bill of exceptions, or a
statement of the case, prepared as hereinafter provided.
§ 288. Notice— contents—when heard.] The party intending to
move for a new trial must serve upon the adverse party a notice of
his intention, designating therein generally the grounds upon which
the motion will be made. Such motion must be made and determined
during the term at which the cause was tried, unless for good cause
further time be given by the court; and, except in cases of newly dis
covered evidence, the application must be made within three days
after the verdict or decision is rendered. Motions for new trial on the
ground of newly discovered evidence may be made at the term at
which the cause is tried or at the next succeeding term.
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§ 289. Verdict vacated by court.] The verdict of a jury may
also be vacated, and a new trial granted by the court in which the
action is pending, on its own motion, without the application of either
of the parties, when there has been such plain disregard by the jury
of the instructions of the court, or the evidence in the case, as to
satisfy the court that the verdict was rendered under a misapprehen
sion of such instructions, or under the influence of passion or
prejudice.
§ 290. Hearing at chambers or in other court.] When the action
is tried by a district judge in his district, out of the county of his
residence, the motion for a new trial may, upon the consent of parties,
be brought to a hearing before such judge at chambers, or in open
court, in the county of his residence, or in any other county.
Article X. —Manner op Giving, Entering, and Satisfying Judgments.
§ 291. Entered by clerk on order.J Judgment upon an issue of
law, or fact, or upon confession, or upon failure to answer, may be
entered by the clerk upon the order of the court or the judge thereof.
§292. Against whom—counter-claim.] 1. Judgment may be given
for or against one or more of several plaintiffs, and for or against one
or more of several defendants; and the court may determine the ulti
mate rights of the parties on each side as between themselves.
2. If a counter-claim, established at the trial, exceed the plaintiffs
demand, so established, judgment for the defendant must be given for
the excess; and the court may grant to the defendant any affirmative
relief to which he may be entitled.
3. In an action against several defendants, the court may. in its
discretion, render judgment against one or more of them, leaving the
action to proceed against the others, whenever a several judgment
may be proper.
4. The court may also dismiss the complaint, with costs in favor of
one or more defendants, in case of unreasonable neglect on the part of
the plaintiff to serve the summons on other defendants, or to proceed
in the cause against the defendant or defendants served. In an action
brought by or against a married woman, judgment may be given
against her as well for costs as for damages, or both for such costs and
for such damages, in the same manner as against other persons, to be
levied and collected of her separate estate, and not otherwise.
§ 293. Relief limited by complaint.] The relief granted to the
plaintiff, if there be no answer, cannot exceed that which he shall have
demanded in his complaint; but in any other case the court may
grant him relief consistent with the case made by the complaint and
embraced within the issue.
§ 294. Death before judgment.] If a party die after a verdict or
decision upon any issue of fact, and before judgment, the court may
nevertheless render judgment thereon. Such judgment is not a lien
on the real property of the deceased party, but is payable in the course
of administration on his estate.
§ 295. To recover personalty.] In an action* to recover the
possession of personal property, the judgment for the plaintiff may be
for the possession, or for the recovery of possession, or the value
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thereof in case a delivery cannot be had, and of damages for the deten
tion. If the property have been delivered to the plaintiff', and the
defendant claim a return thereof, judgment for the defendant may be
for a return of the property, or the value thereof in case a return
cannot be had, and damages for taking and withholding the same.
§ 296. Putting in possession.] Every judgment that contains a
direction for the sale of any specific real property may also direct the
delivery of the possession of such property to the purchaser; and the
officer receiving the execution or order of sale, may enforce such
judgment by putting the purchaser in possession of the premises, in
like manner and with like authority, as if special execution had been
directed to him for that purpose.
§ 297. Judgment book.] The clerk shall keep, among the records
of the court, a book for the entry of the judgments, to be called the
"judgment book."
§ 298. Entries.] The judgment shall be entered in the judgment
book, and shall specify clearly the relief granted, or other determina
tion of the action.
§ 299. Judgment roll—contents.] Unless the party or his attoi'ney
shall furnish a judgment roll, the clerk, immediately after entering
the judgment, shall attach together, and file the following papers,
which shall constitute the judgment roll:
1. In case the complaint be not answered by any defendant, the
summons and complaint, or copies thereof, proof of service, and that
no answer has been received, the report, if any, and a copy of the
judgment.
2. In all other cases, the summons, pleadings, or copies thereof, and
a copy of the judgment, with any verdict or report, the offer of the
defendant, exceptions, case, and all orders or papers in anyway involv
ing the merits and necessarily affecting the judgment.
§ 300. Docketing in other counties—secured on appeal—effect.]
On filing a judgment roll, upon a judgment directing, in whole or in
part, the payment of money, it may be docketed with the clerk of the
court in which it was rendered, in a book to be known as the judg
ment docket, and in any other county or subdivision, upon filing with
the clerk of the district court for said county or subdivision, a tran
script of the original docket; and it shall be a lien on all the real property,
except the homestead, in the county or subdivision where the same is
so docketed, of every person against whom any such judgment shall
be rendered, and which he may have at the time of the docketing
thereof in the county or subdivision in which such real property is
situated, or which he shall acquire at any time thereafter, for ten
years from the time of docketing the same in the county or subdi
vision where it was rendered. But whenever an appeal from any judg
ment shall be pending, and the undertaking requisite to stay execution
on such judgment shall have been given, and the appeal perfected as
provided in this code, the court in which such judgment was recovered
may, on special motion, after notice to the person owning the judg
ment, direct the clerk to make an entry on the judgment docket that
the same is "secured on appeal," and thereupon it shall cease, during
the pendency of the appeal, to be a lien on the real property of the
judgment debtor as against purchasers and mortgagees in good faith.
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§301. Form of judgment docket.] The clerk shall docket the judg
ment by entering alphabetically in the judgment docket the names of
the judgment debtor or debtors, the names of the party or parties in
whose favor the judgment was rendered, the sum recovered or directed
to be paid, in figures; the date of the judgment; the year, day, hour,
and minute when the judgment roll or transcript was filed; the year,
day, hour,- and minute when the judgment was docketed in his office,
and the page in the judgment book where the same is entered ; the
name of the court in which the judgment was rendered; the name of
the attorney or attorneys for the party recovering the judgment; and,
if there are two or more judgment debtors, such entries must be
repeated under the initial letter of the surname of each.
§ 302.

x^SSIGNMENT OF JUDGMENT- -FORMALITIES —ENTRIES.]

Every

clerk of the district court, upon the presentation to him of an assign
ment of any judgment rendered or docketed therein, signed by the
party in whose favor the judgment is rendered, his executor or admin
istrator, and acknowledged in the manner prescribed by law for the
' acknowledgment of deeds, must immediately enter the same in the
judgment book, and must note the fact of such assignment, the date
thereof, and the name of the assignee, in the margin of the entry of
such judgment, in such judgment book, and also upon the docket of such
judgment. And the clerk of the district court ot any other countjr or
subdivision where such judgment is docketed, must note the fact of
such assignment, the date thereof, and the uame of the assignee, upon
the presentation to and filing with him a certified copy of the original
judgment docket with the said facts of such assignment noted thereon.
§ 303. Cancellation and discharge.] Any judgment rendered
or docketed in the district courts of the territory, may be canceled
and discharged by the clerk thereof:
1. Upon the filing with him of an acknowledgment of the satisfaction
thereof, signed by the party in whose favor the judgment Was obtained,
his attorney of record, his executor, administrator, or assignee, and
duly acknowledged in the manner required to admit a deed of real
property to record.
2. Upon the return of any execution, issued upon such judgment
wholly satisfied, or the presentation of a satisfaction piece duly execu
ted and acknowledged as hereinbefore provided, to the clerk of any
district court, he must immediately note upon the judgment docket,
and in the margin of the judgment book where such judgment is
entered, the date of such cancellation and the manner thereof, by sat
isfaction piece filed, execution returned satisfied, or otherwise.
3. And any partial satisfaction of the judgment may be made and
noted upon the records in like manner; and thereupon all judgments
and liens thereby created, must be taken and deemed to be canceled
and discharged, to the extent of the entries so made upon the judg
ment docket, and no more.
4. And the clerk of any other district court, or the district court of
any other county or subdivision, wherein a transcript of any such
judgment docket shall have been filed, and judgment docketed
accordingly, must cancel the same in like manner upon his judgment
docket, upon the filing in his office of a certified copy of the original
judgment docket entry, duly canceled as hereinbefore provided.
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§ 304. Justice's judgment docketed by clerk—lien.] A justice
of the peace, on the demand of a party in whose favor he shall have ren
dered a judgment, must give a certified transcript thereof, which may
be filed in the office of the clerk of the district court of the county
or subdivision in which the judgment was rendered, and such clerk
must thereupon enter such judgment in the judgment book, and upon
the judgment docket; and from the time of the docketing thereof, it
becomes a judgment of such district court, and a lien upon real property,
and a certified transcript of the docket of such judgment may be
filed, and the judgment docketed accordingly, in any other county
or subdivision, with the like effect, in every respect, as if the judgment
had been rendered in the district court where such judgment is
filed.
§ 305. Set-off of judgments.1 Mutual final judgments may be
set off, pro tanto, the one against the other, by the court upon proper
application and notice.

CHAPTER XIII.
OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS.
THE EXECUTION AND LEVY.

§ 306. Within five years.] The party in whose favor judgment
has heretofore been, or shall hereafter be given, and, in case of his
death, his personal representatives, duly appointed, may, at any time
within five years after the entry of judgment, proceed to enforce the
same by writ of execution as provided in this chapter.
§ 307. After five years, by leave.] After the lapse of five years
from the entry of judgment, an execution can be issued only by leave
of the court, upon motion, with personal notice to the adverse party,
unless he be absent, or non-resident, or cannot be found to make such
service, in which case such service may be made by publication, or
in such other manner as the court shall direct. Such leave shall not
be given unless it be established by the oath of the party, or other
satisfactory proof, that the judgment, or some part thereof, remains
unsatisfied and due. But the leave shall not be necessary when execu
tion has been issued on the judgment within five years, and returned
unsatisfied in whole or in part.
§ 308. For delivery or sale.] Where a judgment requires the
payment of money, or the delivery of real or personal property, the
same may be enforced in those respects by execution, as provided in
this chapter. When the judgment requires the sale of property, the
same may be enforced by a writ reciting such judgment, or the
material points thereof, and directing the proper officer to execute the
judgment, by making the sale and applying the funds in conformity
therewith. Where it requires the performance of any other act,
a certified copy of the judgment may be served upon the party against
whom it is given, or the person or officer who is required thereby, or
by law, to obey the same, and his obedience thereto enforced. If he
refuse, he may be punished by the court as for contempt.
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§ 309. Kinds of execution.] There shall be three kinds of execu
tion: one against the property of the judgment debtor; another
against his person; and the third for the delivery of the possession of
real or personal property, or such delivery with damages for with
holding the same.
§ 310. Against property—to different counties.] When the exe
cution is against the property of the judgment debtor, it may be issued
to the sheriff of any county where the judgment is docketed. When
it requires the delivery of real or personal property, it must be issued
to the sheriff of the county where the property, or some part thereof, is
situated. Executions may be issued at the same time to different
counties. Real property adjudged to be sold must be sold in the county
where it lies, by the sheriff of such county, or by a referee appointed
by the court for that purpose, and thereupon the sheriff or referee must
execute a certificate of sale to the purchaser, as hereinafter provided.
An execution may issue against a married woman, and it must direct
the levy and collection of the amount of the judgment against hef
from her separate property, and not otherwise.
§ 311. Against person— when.] If the action be one in which the
defendant might have been arrested, as provided in section 149 and
section 151, an execution against the person of the judgment debtor
may be issued to any county within the jurisdiction of the court, after
the return of an execution against his property unsatisfied in whole or
in part. But no execution shall issue against the person of a judgment
debtor, unless an order of arrest has been served, as in this code pro
vided, or unless the complaint contains a statement of facts showing
One or more of the causes of arrest required by section 149.
>.
§ 312. Issue and contents of execution.] The writ of execution
must be issued in the name of the Territory of Dakota, attested in the
name of the judge, sealed with the seal of the court, and subscribed
by the clerk, and directed to the sheriff', or to the coroner when the
sheriff is a party or interested; and it must intelligibly refer to the
judgment, stating the court, the county where the judgment roll or
transcript is filed, the names of the parties, the amount of judgment,
if it be for money, and the amount actually due thereon, and the time
of docketing in the county to which the execution is issued, and shall
require the officer substantially as follows:
1. If it be against the property of the judgment debtor, to satisfy
the judgment, with interest and accruing costs, out of the personal
property of such debtor; and if sufficient personal property cannot be
found, out of the real property belonging to him on the day when the
judgment was docketed in the county, or at any time thereafter.
2. If it be against real or personal property in the hands of personal
representatives, heirs, devisees, legatees, or tenants of real property, or
trustees, to satisfy the judgment out of such property.
3. If it be against the person of the judgment debtor, to arrest such
debtor, and commit him to the jail of the county until he shall pay the
judgment, or be discharged according to law.
4. If it be for the delivery of the possession of real or personal prop
erty, to deliver the possession of the same, particularly describing it,
to the party entitled thereto, and may at the same time require th
officer to satisfy any costs, damages, or rents, or profits, recovered b
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the same judgment, out of the personal property of the part}' against
whom it was rendered, and the value of the property for which the
judgment was recovered, to be specified therein; if a delivery thereof
cannot be had, and if sufficient personal property cannot be found,
then out of the real property belonging to him on the day when the
judgment was docketed, or at any time thereafter, and shall in that
respect be deemed an execution against property.
§ 313. Time of return.] The execution shall be returnable within
sixty days, after its receipt by the officer, to the clerk with whom the
record of judgment is filed.
§ 314. What property taken.] All goods, chapels, moneys, and
other property, both real and personal, or any interest therein of the
judgment debtor, not exempt by law, and all property and rights of
property, seized and held under attachment in the action, are liable to
execution. Shares and interests in any corporation or company, and
debts and credits, and all other property, both real and personal, or any
interest in real or personal property, and all other property not capable
of manual delivery, shall be liable to be taken on execution and sold
as hereinafter provided.
§ 315. Officer's proceedings on.] When an execution is delivered
to any officer, he must indorse thereon the day and hour when he
received it, and must proceed to execute the same with diligence: and,
if executed, an exact description of the property at length, with the
date of the levy, sale, or other act done by virtue thereof, must be"
indorsed upon or appended to the execution; and if the writ was not
executed, or executed in part only, the reason in such case must be
stated in the return. If no personal property be found, an indoi-sement to that effect must be made on the writ, before levy is made on
real property.
§316. Levy any sale. | The officer must execute the writ by
levying on the property of the judgment debtor, collecting the things
in action by suit in his own name, if necessary, or by selling the same,
selling the other property, and paying to the plaintiff the proceeds, or
so much thereof as will satisfy the execution.
§ 317. Amount levied —lien on personalty.] The officer must in
all cases select such property, and in such quantities, as will be likely
to bring the exact amount required to be raised, as nearly as prac
ticable, and having made one levy, may, at any time thereafter, make
other levies if he deem it necessary. But no writ of execution shall
be a lien on personal property before the actual levy thereof.
§ 318. Things in action.] Judgments, bank bills, and other things
in action, may be sold, or appropriated, as provided in the next follow
ing section, and assignment thereof by the officer shall have the same
effect as if made by the defendant.
§ 319. Property not to be sold.] Money levied may be appro
priated without being advertised or sold. The same may be done with
bank bills, drafts, promissory notes, or other papers of the like
character, if the plaintiff will receive them at their par value as cash,
or if the officer can exchange them for cash at that value.
§ 320. Payment to sheriff.] After the rendition of the judgment,
any person indebted to the defendant in execution, may pay to the
sheriff the amount of such indebtedness, or so much thereof as is
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necessary to satisfy the execution; and the sheriffs receipt shall be a
sufficient discharge therefor.
§ 321. Claim by third person—sheriff's jury.] If the property
levied on be claimed by a third person as his property, the sheriff may
summon from his county six persons qualified as jurors, between the
parties, to try the validity of the claim. He must also give notice of
the claim and of the time of trial to the plaintiff, who may appear
and contest the claim before the jury. The jury and the witnesses
must be sworn by the sheriff; and if their verdict be in favor of the
claimant, the sheriff may relinquish the levy, unless the judgment
creditor give him a sufficient indemnity for proceeding thereon. The
fees of the jury, the sheriff, and the witnesses must be paid by the
claimant, if the verdict be against him; otherwise by the plaintiff.
Each party must deposit with the sheriff, before the trial, the amount
of his fees, and the fees of the jury, and the sheriff must return to the
prevailing party the amount so deposited by him.
EXEMPTIONS.

§ 322. Exempt from all process.] Except as hereinafter provided,
the property mentioned under this heading, is exempt from attach
ment or mesne process, and from levy and sale on execution, and from
any other final process issued from any court.
§ 323. Absolute exemptions.] The property mentioned in this
section is absolutely exempt from all such process, levy, or sale:
1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
4. The family bible, and all school books used by the family, and all
other books used as a part of the family library, not exceeding in value
one hundred dollars.
5. All wearing apparel and clothing of the debtor and his family.
6. The provisions for the debtor and his family, necessary -for one
year's supply, either provided or growing, or both, and fuel necessary
for one year.
7. The homestead, as created, defined and limited by law.
§ 324. Additional exemptions.] In addition to the property men
tioned in the preceding section, the debtor may. by himself or his
agent, select from all other of his personal property, not absolutely
exempt, goods, chattels, merchandise, money, or other personal prop
erty, not to exceed in the aggregate fifteen hundred dollars in value,
which is also exempt, and must be chosen and appraised as herein
after provided.
§ 325. Specific alternative exemptions.] Instead of the exemp
tion granted in the preceding section the debtor may select and Choose
the following property, which shall then be exempt, namely:
1. All miscellaneous books and musical instruments for the use of
the family, not exceeding five hundred dollars in value.
2. All household and kitchen furniture, including beds, bedsteads,
and bedding, used by the debtor and his family, not exceeding five
hundred dollars in value; and in case the debtor shall own more than
five hundred dollars worth of such property, he must select therefrom
such articles to the value of five hundred dollars, leaving the remainder
subject to legal process.
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3. Three cows; ten swine, one yoke of cattle, and two horses or
mules, or two yoke of cattle, or two span of horses or mules, one
hundred sheep and their lambs under six months old, and all wool of
the same, and all cloth or yarn manufactured therefrom, the necessary
food for the animals hereinbefore mentioned for one year, either
provided or growing, or both, as the debtor may choose; also one
wagon, one sleigh, two plows, one harrow, and farming utensils,
including tackle for teams, not exceeding three hundred dollars in
value.
4. The tools, and implements of any mechanic, whether a minor or
of age, used and kept for the purpose of carrying on his trade or busi
ness, and in addition thereto, stock in trade not exceeding two hundred
dollars in value. The library and instruments of any professional
person, not exceeding six hundred dollars in value.
§ 326. Those by number chosen; by value appraised.] All the
articles enumerated in the preceding section which are exempt by
limitation of number, must be chosen by the debtor, his agent or
attorney; so, also, all property exempt by limitation of value must be
determined by an appraisement made under the direction of the
sheriff or other officer.
§ 327. Appraisers selected.] To make the appraisement, the
debtor, his agent or attorney, must select one person, and the creditor,
his agent or attorney, another person, and these two, so selected, a
third person, who must all be disinterested citizens of the county not
related to either party nearer than the fourth degree. If the two fail
to agree upon the third person, the sheriff or other officer must select
the third person; and in like manner, if either the debtor or creditor
fail or refuse, upon notice, to select a person to act as one of the
appraiser*, the sheriff or other officer must select one for them.
§ 32S. Oath and duties of appraisers.] The three appraisers so
selected must take and subscribe an oath before the sheriff or other
officer, to be attached to the inventory of appraisement, that they will
truly, honestly, and impartially appraise trie property of the debtor.
The property must be appraised at the usual price of such articles at
sheriff's sales, as near as can be determined, and must be set down in
an inventory by articles or by lots when definitely descriptive, with
the value opposite. From the appraisement so made, if over the
limitation in value, the debtor, his agent or attorney, may select' the
amount in value of fifteen hundred dollars, or the alternative amounts
in value, of each class, leaving the remainder, if any, in either case,
subject to legal process.
§ 329. Wife, or child over sixteen, may act.] If, in any case, the
debtor neglect, or refuse, or for any cause fail to claim the whole or
any of the aforesaid exemptions, his wife is entitled to make such
claim or demand, and to select and choose the property, to select and
designate one of the .appraisers, and to do all other acts necessary in,
the premises, the same and with like effect as the debtor himself
might do; and if she neglect, refuse, or for any cause fail so to do, in
whole or in part, then one of their children, of sixteen years of age
and upwards, being a member of the family, may do so in like manner
and with like effect.
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§ 330. Sheriff to return exemptions.] The sheriff, or other officer
having any process of levy or sale, must make return with his writ
or warrant, of any inventory and appraisement of any such exempted
or other personal property.
§ 331. Notice by sheriff to debtor his claim.] In all cases of a
levy upon personal property by a sheriff, constable, or other officer, he
must give notice thereof to the debtor, his attorney, agent, or wife, or,
failing conveniently to find either, to such child as is described in
section 329; and the debtor, or such other person for him, must claim
or demand the benefit of these exemptions within three days after
such notice from the officer; and said notice of levy may be by copy
or by reading.
§ 332. Laborers' or mechanics' wages.] Nothing in this chapter
shall be so construed as to exempt any personal property from execu
tion for laborers' or mechanics' wages, except that absolutely exempt.
§ 333. Persons having no exemptions
partnerships.] Except
those made absolute, the exemptions herein provided for must not be
construed to apply to the following persons, namely:
1. To a corporation for profit.
2. To a non-resident.
3. To a debtor who is in the act of removing with his family from
the territory; or,
4. Who has absconded, taking with him his family.
5. A partnership firm can claim but one exemption of fifteen hun
dred dollars in value, or the alternative property, when so applicable,
instead thereof, out of the partnership property, and not a several
exemption for each partner.
§ 334. For fines, penalties, and costs-forfeitures of recog
nizances.] No property, either real or personal, except the homestead
and other exemptions made absolute, shall be exempt from levy, seiz
ure and sale, by virtue of any final writ or process issued on a judg
ment for fines, penalties, or costs of criminal prosecutions; and uo
property, except the homestead and other exemptions made absolute,
and personal property of any kind in addition thereto, to the value of
five hundred dollars; shall be exempt from levy, seizure, or sale,
by virtue of any final writ or process issued on a judgment for forfeitures
of undertakings and bonds, or of recognizance taken and entered in
criminal cases.
SALKS.

§ 335. Published notice —perishable property.] The officer who
levies upon personal property by virtue of an execution, must, before
he proceeds to sell the same, cause public notice to be given of the
time and place of such sale, for at least ten days before the day of
sale. The notice must be given by advertisement, published in some
newspaper printed in the county or subdivision, or, in case no news
paper be printed therein, by posting up advertisements in five public
places in the county. Perishable property may be sold by order of
the court or a judge thereof, prescribing such notice, time, and manner
of sale as may be reasonable, considering the character and condition
of the property.
§ 336. Real property.]
Before any real property or interest
therein, taken in execution, shall be sold, the officer making such sale
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must cause public- notice of the time and place thereof to be given by
advertisement, published in some newspaper printed in the county or
subdivision where the real property to be sold is situated, once a week
for at least thirty days, and in case there be no newspaper printed
therein, then the officer making such sale must cause such advertise
ment to be made in some newspaper having a general circulation in
such county or subdivision, and in addition thereto must post a copy
of such advertisement on the outer door of the court house, or building
wherein the district court of the county or subdivision was last held,
and in five other public places in the county. All sales made without
notice as herein provided must be set aside by the court to which the
execution is returnable, upon motion to confirm the sale.
§ 337. Sale at court house door.] All sales of real property, or
any interest therein, under execution, must be held at the court house,
if there be one in the county or subdivision in which such real prop
erty is situated, and if there be no court house, then at the door of the
house in which the district court was last held, and if there be no
court house, and no district court have been held in the county or
subdivision, then at such place, within the county or subdivision, as
the sheriff shall designate in his notice of sale.
§ 338. Manner and time of sale.] All sales of property under
execution must be made at public auction, to the highest bidder,
between the hours of nine in the morning and four in the afternoon.
After sufficient property has been sold to satisfy the execution, no
more can be sold. No sheriff or other officer, nor his deputy, holding
the execution or making the sale of property, either personal or real,
can become a purchaser, or be interested, directly or indirectly, in any
purchase, at such sale, and every purchase so made shall be considered
fraudulent and void. When the sale is of personal property, capable
of manual delivery, it must be within view of those who attend the
sale, and be sold in such parcels as are likely to bring the highest
price; and when the sale is of real property, consisting of several
known lots or parcels, they must be sold separately. The judgment
debtor, if present at the sale, may also direct the order in which prop
erty, real or personal, shall be sold, when such property consists of
several known lots or parcels, or of articles which can be sold to
advantage separately, and the sheriff or other officer must follow such
directions.
§ 339. Postponements.] When there are no bidders, or when the
amount offered is grossly inadequate, or when from any cause the sale
is prevented from taking place on the day fixed, the sheriff may post
pone the sale for not less [more] than three days, without being required
to give any further notice thereof; but he shall not make more than
two such postponements, and such postponement must be publicly
announced when and where the sale should have taken place.
§ 340. Overplus.] When the property sells for more than the
amount required to be collected, the overplus must be paid to the
defendant, unless the officer have another execution in his hands on
which said overplus may be rightfully applied.
§ 341. New sale—additional levy—alias writ.] When property
is unsold for want of bidders, the levy still holds good; and if there
be sufficient time it may again be advertised or the execution returned
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and one issued commanding the officer to sell the property, describing
it, previously levied on, to which a clause may be added, that if such
property do not produce a sum sufficient to satisfy such execution, the
officer must proceed to make an additional levy, on which he shall
proceed as on other executions; or the plaintiff may, in writing, filed
with the clerk, abandon such levy upon paying the costs thereof; in
which case execution may issue with the same effect as if none had
ever been issued.
§ 342. Purchaser's right—sheriff's certificate.] Upon a sale
of real property the purchaser is substituted to, and acquires all the
right, title, interest, and claim of the judgment debtor thereto; and
when the estate is less than a leasehold of two years' unexpired term,
the sale is absolute. In all other cases the real property is subject to
redemption as provided in this chapter. The officer must give to the
purchaser a certificate of sale, containing:
1. A particular description of the real property sold.
2. The price bid for each distinct lot or parcel.
3. The whole price paid.
4. When subject to redemption it must be so stated.
Such "certificate must be executed by the officer and acknowledged
or proved, as is or may be required by law for deeds of real property,
and may be recorded in the office of the register of deeds of the county
wherein the real property is situated; and the same, or a certified copy
thereof, certified by such register, shall be taken and deemed evidence
of the facts therein recited and contained.
CONFIRMATION.

§ 343. Proceedings upon confirmation.] If the court, upon the
return of any writ of execution, for the satisfaction of which any real
property or interest therein has been sold, shall, after having carefully
examined the proceedings of the officer, be satisfied that the sale has,
in all respects, been made in conformity to the provisions of this
chapter, the court must make an order confirming the sale, and direct
ing the clerk to make an entry on the journal, that the court is satisfied
of the legality of such sale, and an order that the officer make to the
purchaser a deed of such real property, or interest therein, at the
expiration of one year from the day of sale unless the same be
redeemed as herein provided. And the officer, after making such sale,
may retain the purchase money in his hands, until the court shall have
examined his proceedings, as aforesaid, when he must pay the same
to the person entitled thereto by order of the court.
REDEMPTION.

§ 344. Who may redeem —redemptioner.] Property sold subject
to redemption, or any part sold separately, may be redeemed in the
manner hereinafter provided, by the following persons, or their suc
cessors in interest:
1. The judgment debtor, or his successor in interest.
2. A creditor having a lien by judgment or mortgage on the property
sold, or on some share or part thereof, subsequent to that on which
the property was sold. The persons mentioned in the second sub
division of this section are, in this chapter, termed redemptioners.
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§ 345. Payment on and period for.] The judgment debtor or
redemptioner may redeem the property from the purchaser within one
year after the sale, on paying the purchaser the amount of his pur
chase, with twelve per cent, interest thereon, together with the amount
of any assessment of taxes which the purchaser may have paid
thereon after the purchase, and interest at the same rate on such
amount; and if the purchaser be also a creditor, having a prior lien to
that of the redemptioner, other than the judgment under which such
purchase was made, the amount of such lien, with interest.
§ 346. Successive redemptions -payments.] If property be so
redeemed by a redemptioner, another redemptioner may, within sixty
days after the last redemption, again, redeem it from the last redemp
tioner, on paying the sum paid on such last redemption, with the like
interest thereon in addition as provided by the preceding section, and
the amount of any assessment or taxes which the last redemptioner
may have paid thereon after the redemption by him. with like interest
on such amount, and, in addition, the amount of any liens held by said
last redemptioner prior to his own, with interest; but the judgment on
which the property was sold need not be so paid as a lien. The property may be again, and as often as a redemptioner is so disposed,
redeemed from any previous redemptioner, within sixty days after the
last redemption, on paying the sum paid on the last previous redemp
tion, with interest at the same rate as provided for the first redemption
in section 345, in addition, and the amount of any assessment or taxes
which the last previous redemptioner paid after the redemption by
him, with like interest thereon, and the amount of any liens other
than the judgment under which the property was sold, held by the
last redemptioner previous to his own, with interest.
§ 347. Record of redemption.] Written notice of redemption
must be given to the sheriff, and a duplicate filed with the register of
deeds of the county; and if any taxes or assessments are paid by the
redemptioner, or if he has or acquires any lien other than that upon
which the redemption \fras made, notice thereof must in like manner
be given to the sheriff, and filed with the register of deeds; and if such
notice be not filed, the property may be redeemed without paying such
tax, assessment, or lien.
§ 348. Period for deed -debtor's right.] If no redemption be
made within one year after the sale, the purchaser or his assignee is
entitled to a conveyance; or, if so redeemed, whenever sixty days have
elapsed, and no other redemption has been made, and notice thereof
given, and the time for redemption has expired, the last redemptioner,
or his assignee, is entitled to a sheriff's deed; but in all cases the judg
ment debtor shall have the entire period of one year from the date of
the sale to redeem the pi'operty.
§ 349. Debtor's redemption.] If the debtor redeem, he must make
the same payments as are required to effect a redemption by a redemp
tioner. If the debtor redeem, the effect of the sale is terminated, and
he is restored to his estate. Upon a redemption by the debtor, the
person to whom the payment is made must execute and deliver to him
a certificate of redemption, acknowledged or proved before an officer
authorized to take acknowledgments of conveyances of real property.
Such certificate must be filed and recorded in the office of the register
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of .deeds of the county in which the property is situated, and the
register of deeds must note the record thereof in the margin of the
record of the certificate of sale.
§ 350. Payments to whom.] The payments mentioned in the last
five sections may he made to the purchaser or redemptioner. or for
him, to the officer who made the sale.
§ 351. Requisite papers.] A redemptioner must produce to the
officer or person from whom he seeks to redeem and serve, with his
notice to the sheriff:
1. A copy of the docket of the judgment under which he claims the
right to redeem, cei"tified by the clerk of the district court of the
county where the judgment is docketed, or, if he redeem upon a mort
gage or other Hem a note of the record thereof certified by the register
of deeds.
2. A copy of the assignment necessary to establish his claim, verified
by the affidavit of himself, or of a subscribing witness thereto.
3. An affidavit by himself or his agent, showing the amount then
actually due on the lien.
§ 352. Use of premises- waste.] Until the expiration of the time
for redemption, the court may restrain the commission of waste on the
property, by order granted with or without notice, on the application
of the purchaser or the judgment creditor. But it is not waste for the
person in possession of the property at the time of the sale, or entitled
to possession afterwards, during the period allowed for redemption, to
continue to use it in the same manner in which it was previously used;
or to use it in the ordinary course of husbandry; or to make the neces
sary repairs of buildings thereon; or to use wood or timber on the
property therefor; or for the repair offences; or for fuel in his family,
while he occupies the property.
§ 353. Rents account for.| The purchaser, from the time of the
sale until a redemption, and a redemptioner, from the time of his
redemption until another redemption, is entitled to receive from the
tenant in possession, the rents of the property sold, or the value of the
use and occupation thereof. But when any rents or profits have been
received by the judgment creditor or purchaser, or his or their assigns,
from the property thus sold, preceding such redemption, the amounts
of such rents and profits shall be a credit upon the redemption
money to be paid: and if the redemptioner or judgment debtor, before
the expiration of the time allowed for such redemption, demands in
writing of such purchaser, or creditor, or his assigns, a written and
verified statement of the amounts of such rents and profits thus
received, the period for redemption is extended five days after such
sworn statement is given by such purchaser or his assigns,' to such
redemptioner or debtor. If the purchaser or his assigns shall, for- a
period of one month from and after such demand, fail or refuse to give
such statement, such redemptioner or debtor may bring an action in
the district court of the county where the real property is situated to
compel an accounting and disclosure of such rents and profits, and
until fifteen days from and after the final determination of such
action, the right of redemption is extended to such redemptioner or
debtor.
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THE SHERIFF'S DEED.

§354. Effect op—contents.] Upon the expiration ofthe period for
redemption, the proper officer must make the purchaser, or the party
entitled thereto, a deed of the real property sold. The deed shall be suffi
cient evidence of the legality of such sale, and the proceedings therein
until the contrary is proved, and shall vest in the purchaser, or other
party as aforesaid, as good and as perfect title in the premises therein
mentioned and described, as was vested in the debtor at or after the
time when such real property became liable to the satisfaction of the
judgment. And such deed or conveyance, to be made by the sheriff or
other officer, must recite the execution or executions, or the substance
thereof, and the names of the parties, the amount, and date of rendi
tion of such judgment, by virtue whereof the said real property was
sold as aforesaid, and must be executed, acknowledged, or proved, and
recorded, as is or may be provided by law to perfect the conveyance
of real property in other cases.
§ 355. Successors, same power.] If the term of service of the
sheriff, or other officer, who has made, or shall hereafter make sale
of any real property, shall expire; or, if the sheriff or other officer
shall be absent, or be rendered unable, by death or otherwise, to make
a deed or conveyance of the same, any succeeding sheriff or other
officer may execute to the purchaser or person entitled thereto, or
hjs legal representatives, a deed of conveyance of said real property
so sold; and such deed shall be as good and valid in law, and have the
same effect, as if the sheriff or other officer, who made the sale, had
executed the same.
GENERAL PROVISIONS.

§ 356. Printer's fees in advance.] The officer who levies upon
personal property or real property, or who is charged with the duty of
selling the same by virtue of any writ of execution, may refuse to
publish a notice of the.sale thereof by advertisement in a newspaper,
until the party for whose benefit such execution is issued, his agent or
attorney, shall advance to such officer so much money as will be
sufficient to discharge the fees of the printer for publishing such
notice. Before any officer shall be excused from publishing the notice,
as aforesaid, he must demand of the party for whose benefit the execu
tion was issued, his agent or attorney, provided either of them reside
in the county, the amount of money for such fees.
§ 357. Effect of reversal.] If any judgment, in satisfaction of
which any real property be sold, shall at any time thereafter be
reversed, such reversal shall not defeat or affect the title of the
purchaser; but in such case, restitution must be made by the judgment
creditor, of the money for which such real property was sold, with
lawful interest thereon from the day of sale.
§ 358. Principal and surety.] In all cases where judgment is
rendered upon any instrument in Vriting, in which two or more
persons are severally bound, and it shall be made to appear to the
court, by parol or other testimony, that one or more of said persons so
bound, signed the same as surety or bail for his co-defendant, the
court must, in entering judgment thereon, state which of the defend
ants is principal debtor, and which are sureties or bail. And execution
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issued on such judgment must command the sheriff or other officer to
cause the money to be made of the persoual property, and real
property of the principal debtor, but for want of sufficient property of
the principal debtor to make the same, to cause the same to be made
of the personal and real property of the surety or bail. In all cases
the property, both personal and real, of the principal debtor, within
the jurisdiction of the court, must be exhausted before any of the
property of the surety or bail shall be taken in execution.
§ 359. Amercement of sheriff.] If any sheriff or other officer shall
refuse or neglect to execute any writ of execution to him directed,
which has come to his hands; or to sell any personal or real property;
or to return any writ of execution to the proper court, on or before the
return day; or, on demand, to pay over to the plaintiff, his agent or
attorney of record, all moneys by him collected or received, for the
use of said party, at any time after collecting or receiving the same
except as otherwise provided; or, on demand made by the defendant,
his agent or attorney of record, to pay all overplus received from any
sale; such sheriff or other officer shall, on motion in court and two
days' notice thereof in writing, be amerced in the amount of said debt,
damages and costs, with ten per centum thereon to and for the use of
said plaintiff or defendant, as the case may be.
§ 360. Of clerk—same.] If any clerk of a court shall neglect or
refuse, on demand made by the person entitled thereto, his agent or
attorney of record, to pay over all money by him received, in his
official capacity, for the use of such person, every such clerk may be
amerced; and the proceedings against him and his sureties shall be
the same as provided for in the foregoing section against sheriffs and
their sureties.
§ 361. Measure of same.] When the cause of amercement is for
refusing to pay over money collected as aforesaid, the said sheriff, or
other officer shall not be amerced in a greater sum than the amount so
withheld, with ten per centum thereon.
§ 362. Return of writ by mail.] When execution shall be issued
in any county, and directed to the sheriff or coroner of another county,
it shall be lawful for such sheriff or coroner having the execution, after
having discharged all the duties required of him by law, to inclose such
execution by mail, to the clerk who issued the same. On proof being
made by such sheriff or coroner, that the execution was mailed soon
enough to have reached the said clerk within the time prescribed by
law, the sheriff or coroner shall not be liable for any amercement or
penalty, if it do not reach the office in due time.
§ 363. Proceedings against officer.] No sheriff shall forward, by
mail, any money made on such execution, unless he shall be specially
instructed to do it by the plaintiff, his agent or attorney of record. In
all cases of a motion to amerce, a sheriff, or other officer, of any county
other than the one from which the execution issued, notice in writing
shall be given to such officer, as hereinbefore required, by leaving it
with him, or at his office, at least fifteen days before the first day of
the term at which such motion shall be made, or by transmitting the
notice by mail at least sixty days prior to by the first day of the term
at which such motion shall be made. All amercements so procured
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shall be entered on the record of the court, and shall have the same
force and effect as a judgment.
§ 364. Surety made party.] Each and every surety of any sheriff
or other officer may be made a party to the judgment rendered as afore
said, against the sheriff or other officer, by action to be commenced
and prosecuted as in other cases; but the property, personal or real, of
any such surety, shall not be liable to be taken on execution when
sufficient property of the sheriff, or other officer, against whom execu
tion may be issued, can be found to satisfy the same. Nothing herein
contained shall prevent either party from proceeding against such
sheriff or other officer by attachment or other proceeding, at his
election.
§ 365. Officer's reimbursement.] In cases where a sheriff or other
officer may be amerced, and shall not have collected the amount of the
original judgment, he must be permitted to take out executions and
collect the amount of said judgment in the name of the original plain
tiff, for his own use.

CHAPTER XIV.
proceedings supplementary to the execution.
§ 366. Discovery—debtor's appearance —examination—arrest of
debtor—answers not excused.] 1. When an execution against prop
erty of the judgment debtor, or any one of the several debtors in the
same judgment, issued to the sheriff ofthe county where he resides or
has a place of business, or, if he do not reside in the territory, to the
sheriff of the county where a judgment roll, or a transcript of a
justice's judgment for twenty-five dollars or upwards, exclusive of
costs, is filed, is returned unsatisfied in whole or in part, the judgment
creditor, at any time after such return made, is entitled to an order
from a judge of the court, requiring such judgment debtor to appear
and answer concerning his property before such judge, at a time and
place specified in the order, within the county to which the execution
was issued.
2. After the issuing of an execution against property, and upon
proof by affidavit, of a party or otherwise, to the satisfaction of the
court, or a judge thereof, that any judgment debtor, residing in the
district where such judge resides, has property which he unjustly
refuses to apply towards the satisfaction of the judgment, such court
or judge may, by an order, require the judgment debtor to appear at a
specified time and place, to answer concerning the same; and such
proceedings may thereupon be had for the application of the property
of the judgment debtor towards the satisfaction of the judgment, as
are provided upon the return of an execution.
3. On an examination under this section, either party may examine
witnesses in his behalf, and the judgment debtor may be examined in
the same manner as a witness.
4. Instead of the order requiring the attendance of the judgment
debtor, the judge may, upon proof by affidavit or otherwise, to his
satisfaction, that there is danger of the debtor leaving the territory,
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or concealing himself, and that there is reason to believe he has prop
erty which Tie unjustly refuses to apply to such judgment, issue a
warrant requiring the sheriff of any county where such debtor may
be, to arrest him and bring him before such judge. Upon being
brought before the judge, he may be examined on oath, and if it then
appears that there is danger of the debtor leaving the territory, and
that he has property which he has unjustly refused to apply to such
judgment, ordered to enter into an undertaking, with one or more
sureties, that he will, from time to time, attend before the judge as he
shall direct, and that he will not, during the pendencjr of the proceed
ings, dispose of any portion of his property not exempt from execution.
In default of entering into such undertaking, he may be committed to
prison by warrant of the judge, as for contempt.
5. No person shall, on examination pursuant to this chapter, be
excused from answering any questions on the ground that his exam
ination will tend to convict him of the commission of a fraud; but his
answer shall not be used as evidence against him in any criminal
proceeding or prosecution. Nor shall he be excused from answering
any question on the ground that he has, before the examination,
executed any conveyance, assignment, or transfer of his property for
any purpose, but his answer shall not be used as evidence against him
in any criminal proceeding or prosecution.
§ 367. Debtor's debtor.] After the issuing of execution against
property, any person indebted to the judgment debtor may pay to the
sheriff the amount of his debt, or so much thereof as shall be neces
sary to satisfy the execution, and the sheriff's receipt shall be a
sufficient discharge for the amount so paid.
§ 368. Examination of same.] After the issuing or return of an
execution against property of the judgment debtor, or of any one of
several debtors in the same judgment, and upon an affidavit that any
person or corporation has property of such judgment debtor, or is
indebted to him in an amount exceeding ten dollars, the judge may,
by an order, require such person or corporation, or any officer or
member thereof, to appear at a specified time and place, and answer
concerning the same. The judge may also, in his discretion, require
notice of such proceeding to be given to any party to the action in
such manner as may seem to him proper. The proceedings mentioned
in this section, and in section 366, may be taken upon the return of
an execution unsatisfied, issued upon a judgment recovered in an action
against joint debtors, in which some of the defendants have not been
served with the summons by which said action was commenced, so far
as relates to the joint property of such debtors; and all actions by
creditors to obtain satisfaction of judgments out of the property of
joint debtors are maintainable in the like manner and to the like effect.
These provisions shall apply to all proceedings and actions now
pending, and not actually terminated by any final judgment or
decree.
§ 369. Witnesses.] Witnesses may be required to appear and
testify on any proceeding under this chapter, in the same manner as
upon the trial of an issue.
§ 370. Referee -answers on oath.[ The party or witness may be
required to attend before the judge, or before a referee appointed by the
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court or judge; if before a referee, the examination shall be taken by
the referee, and certified to the judge. All examinations and answers
before a judge or referee, under this chapter, shall be on oath, except
that when a corporation answers, the answer shall be on the oath of
an officer thereof.
§ 371. Property applied— wages exempt.] The judge may order
any property of the judgment debtor, not exempt from execution, in
the hands either of himself or any other person, or due the judgment
debtor, to be applied towards the satisfaction of the judgment; except
that the earnings of the debtor for his personal services, at any time
within sixty days next preceding the order, cannot be so applied when
it is made to appear by the debtor's affidavit or otherwise, that such
earnings are necessary for the use of a family supported wholly or
partly by his labor.
§ 372. Receiver—restraint of property transfers—record.] The
judge may also, by order, appoint a receiver of the property of the
judgment debtor, in the same manner, and with the like authority, as if
the appointment was made by the court, according to section 219.
But before the appointment of such receiver, the judge shall ascertain,
if practicable, by the oath of the party, or otherwise, whether any
other supplementary proceedings are pending against the judgment
debtor, and if such proceedings are so pending, the plaintiff therein shall
have notice to appear before him, and shall likewise have notice of
all subsequent proceedings in relation to said receivership. No more
than one receiver of the property of a judgment debtor shall be
appointed. The judge may also, by order, forbid a transfer or other
disposition of the property of the judgment debtor not exempt from
execution, and any interference therewith. Whenever the judge shall
grant an order for the appointment of a receiver of the property of
the judgment debtor, the same shall be filed in the office of the clerk
of the court where the judgment roll in the action or transcript from
justice's judgment, upon which the proceedings are taken, is filed; and
the said clerk shall record the order in a book to be kept for that pur
pose in his office, to be called "Book of orders appointing receivers of
judgment debtors," and shall note the time of filing of said order
therein. A certified copy of said order shall be delivered to the receiver
named therein, and he shall be vested with the property and effects of
the judgment debtor from the time of the filing and recording of the
order as aforesaid. The receiver of the judgment debtor shall be sub
ject to the direction and control of the court in which the judgment
was obtained upon which the proceedings are founded. But before
he shall be vested with any real property of such judgment debtor, a
certified copy of said order shall also be filed and recorded in the office
of the register of deeds of the county in which any real estate of such
judgment debtor sought to be affected by such order is situated, and
also in the office of the register of deeds of the county in which such
judgment debtor resides.
§ 373. Adverse claims—proceedings on.] If it appear that a per
son or corporation alleged to have property of the judgment debtor,
or indebted to him, claims an interest in the property adverse to
him, or denies the debt, such interest or debt shall be recoverable only
in an action against such person or corporation by the receiver; but
86
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the judge may, by order, forbid a transfer or other disposition of such
property or interest, till a sufficient opportunity be given to the receiver
to commence the action, and prosecute the same to judgment and
execution; but such order may be modified or dissolved by the judge
granting the same, at any time, on such security as he shall direct.
§ 374. Referee—appointment.] The judge may, in his discretion,
order a reference to a referee agreed upon by the parties, or appointed
by him, to report the evidence or the facts, and, may in his discretion,
appoint such referee in the first order, or at any time.
§ 875. Witness' fees—disbursements.] The judge may allow to
the judgment creditor, or any party so examined, whether a party to
the action or not, witness' fees and disbursements.
§ 376. Disobedience—contempt.] If any person, party, or witness,
disobey an order of the judge or referee, duly served, such person, party,
or witness, may be punished by the judge as for a contempt. And in
all cases of commitment under this chapter, the person committed
may, in case of inability to perform the act required, or to endure the
imprisonment, be discharged from imprisonment by the court or judge
committing him, or the court in which the judgment was rendered, on
such terms as may be just.

CHAPTER XV.
OF THE COSTS AND DISBURSEMENTS IN CIVIL ACTIONS.

§ 377. Fees by agreement.] The amount of fees of attorneys,
solicitors and counsel, in civil and criminal actions must be left to the
agreement, express or implied, of the parties.
§ 378. Same in written instrument.] When by the terms of any
written instrument, it appears that the debtor has made a written
contract for the allowance of attorney's fees, the same must be
allowed by the court, in conformity to the instrument, and must form
a part of the judgment and be incorporated therein.
§ 379. Costs taxed in judgment.] In all actions and special pro
ceedings, the clerk must tax as a part of the judgment, in favor of the
prevailing party, the allowance of his witnesses', the jury, officers'
and printers' fees, the compensation of referees, and the necessary
expenses of taking depositions, and procuring necessary evidence.
§ 380. Appeal from same.] Any person aggrieved by the taxation
of costs may appeal therefrom to the court or a judge thereof.
§ 381. Costs limited by damages—several actions.] In an action
for assault, battery, false imprisonment, libel, slander, malicious prose
cution, criminal conversation, or seduction, if the plaintiff recover less
than fifty dollars damages, he shall recover no more costs than
damages. And in an action to recover the possession of personal prop
erty, if the plaintiff recover less than fifty dollars damages, he shall
recover no more costs than damages, unless he recovers also property,
the value of which, with the damages, amounts to fifty dollars, or the
possession of property be adjudged to him, the value of which, with
the damages, amounts to fifty dollars; such value must be determined
by the jury, court, or referee, by whom the action is tried. When several
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actions shall be brought on one bond, recognizance, promissory note,
bill of exchange, or other instrument in writing, or in any other case
for the same cause of action, against several parties who might have
been joined as defendants in the same action, no costs shall be allowed
to the plaintiff in more than one of such actions, which must be at his
election; Provided, That the party or parties proceeded against in
such action or actions, shall, at the time of the commencement of the
previous action or actions, have been openly within this territory, and
not secreted.
§ 382. Costs to certain defendants.] In all actions where there
are several defendants, not united in interests, and making separate
defenses by separate answers, and the plaintiff fails to recover judg
ment against all, the court may award costs to such of the defendants
as have judgment in their favor.
§ 383. Discretion of court. | In the following cases the costs of an
appeal must be in the discretion of the court:
1. When a new trial shall be ordered.
2. When a judgment shall be affirmed in part and reversed in part.
§ 384. Against attempting party.] When an action is dismissed
from any court for want of jurisdiction, or because it has not been
regularly transferred from an inferior to a superior court, the costs
must be adjudged against the party attempting to institute or bring
up the action.
§ 385. On appeals.] Costs must be allowed to the prevailing party
in judgments rendered on appeal from justices' courts, in all cases,
including his costs taxed in the court below.
§ 386. Interest.]
When the judgment is for the recovery of
money, interest, from the time of the verdict or report until judgment
be finally entered, must be computed by the clerk and added to the
costs of the party entitled thereto.
§ 387. Notice of taxing costs—verification—items. The clerk
must insert in the entry of judgment, on the application of the prevail
ing party, upon five days' notice to the other, except when the attor
neys reside in the same city, village, or town, and then, upon two
days' notice, the sum of the allowances for costs, as provided by this
code. The costs must be stated in detail and verified by affidavit of
the party or his attorney, stating in substance that the items of
costs have been, or will necessarily be, incurred in the action or pro
ceeding. A copy of the items, of the costs and affidavit must be served
with a notice of adjustment. Whenever it shall be necessary to adjust
costs iri any interlocutory proceeding in an action, or in any special pro
ceeding the same shall be adjusted by the judge before whom the same
be heard, or the court before which the same may be decided or pend
ing, or in such other manner as the judge or court may direct.
§ 388. Referees' fees.] The fees of referees shall be three dollars
to each, for every day spent in the business of the reference; but the
parties may agree in writing upon any other rate of compensation.
§ 389. Costs of postponement.] When an application is made to
a court or referee to postpone a trial, the payment of costs occasioned
by the postponement, may be imposed, in the discretion of the court or
referee, as a condition of granting the same.
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§ 390. Op infant plaintiff by guardian.] When costs are adjudged
against an infant plaintiff, the guardian, by whom he appeared in the
action, must be responsible therefor, and payment thereof, may be
enforced by attachment.
§ 391. Of trustee from trust funds.] In an action prosecuted or
defended by an executor, administrator, trustee of an express trust, or
a person expressly authorized by statute, costs shall be recovered, as
in an action by and against a person prosecuting or defending in his
own right; but such costs must, by the judgment, be chargeable only
upon, or collected of, the estate, fund, or party represented, unless the
court shall direct the same to be paid by the plaintiff or defendant
personally, for mismanagement or bad faith in such action or defense.
§ 392. Against territory—exception.] In all civil actions prose
cuted in the name of the territory, by an officer duly authorized for
that purpose, the territory shall be liable for the costs in the same
cases and to the same extent as private parties. If a private person be
joined with the territory as plaintiff, he shall be liable in the first
instance for the defendant's costs, which shall not be recovered of the
territory until after execution be issued therefor against such private
party and returned unsatisfied.
§393. To party in interest.] In an action prosecuted in the name
of the territory, for the recovery of money or property, or to establish
a right or claim for the benefit of any county, city, town, village, cor
poration, or person, costs awarded against the party plaintiff shall be
charged against the party for whose benefit the action was prosecuted,
and not against the territory.
§ 394. Costs taxed to assignee.] In actions in which the cause of
action shall, by assignment, after the commencement of the action, or
in any other manner, become the property of a person not a party to
the action, such person shall be liable for the costs in the same manner
as if he were a party, and payment thereof may be enforced by
attachment.
§ 395. On change of venue.] Whenever a change of venue is
granted in any case pending in the district courts, all the costs and
fees paid by the county to which the case is ordered for trial shall be
charged to the county from which such case is sent.
§ 396. Account for same.] The board of county commissioners of
the county to which any case is ordered for trial, as provided by this
code, must make out and present for payment to the county from
which such case is sent, an itemized bill of all the costs and fees of the
trial of such case, paid by the county according to law; said bill must
be sworn to by the county clerk, and the board of county commis
sioners receiving such bill or account must examine the same and p&y
the whole thereof, or so much as is legal, proper, and correct.
§ 397. Surety for by non-resident.] In cases in which the
plaintiff is a non-resident of the territory or a foreign corporation,
before commencing such action, the plaintiff must furnish a sufficient
surety for costs. The surety must be a resident of the county or sub
division where the action is to be brought, and must be approved by
the clerk. His obligation shall be complete by simply endorsing the
summons, or signing his name on the complaint as security for costs.
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§ 398. Responsibility of.] He shall be bound for the payment of
all costs which may be adjudged against the plaintiff in the court in
which the action is brought, or in any other to which it may be
carried, and for costs of the plaintiffs witnesses, whether the plaintiff
obtain judgment or not.
§ 399. Dismissal.] An action in which security for costs is required
by the last section, and has not been given, shall be dismissed on the
motion and notice by the defendant at any proper time before judg
ment, unless in a reasonable time, to be allowed by the court, such
security for costs be given.
§ 400. Plaintiff becoming non-resident.] If the plaintiff in an
action, after its commencement, become a non-resident of the territory,
he shall give security for costs in the manner and under the restrictions
provided in the two preceding sections.
§ 401. Additional security.] In an action in which security for
costs has been given, the defendant may at any time before judgment,
after reasonable notice to the plaintiff, move the court for additional
security on the part of the plaintiff; and if, on such motion, the court
be satisfied that the surety has removed from this territory, or is not
sufficient, the action may be dismissed, unless in a reasonable time, to
be fixed by the court, sufficient surety be given by the plaintiff. ,
§ 402. Judgment against surety.] Alter final judgment ha^ been
rendered in an action, in which security for costs has been given, as
required by this chapter, the court, on motion of the defendant, or any
other person having a right to such costs or any part thereof, after ten
days' notice of such motion, may enter up judgment in the name of
the defendant or his legal representatives, against the surety for costs,
his executors or administrators, for the amount of the costs adjudged
against the plaintiff, or so much thereof as may be unpaid. Execution
may be issued on such judgment, as in other cases, for the use and
benefit of the person entitled to such costs.

CHAPTER XVI.
OF appeals in civil actions.
§ 403. Chapter governs.] The modes of reviewing a judgment or
order in a civil action, shall be those prescribed by this chapter.
§ 404. Order without notice. | An order made out of court,
without notice to the adverse party, may be vacated or modified,
without notice, by the judge who made it, or may be vacated or
modified on notice in the manner in which other motions are made.
§ 405. Appeals allowed.] Any party aggrieved may appeal in the
cases prescribed in section twenty-two of this code.
§406. Parties how termed.) The party appealing is known as
the appellant, and the adverse party as the respondent, but the title of
the action must not be changed in consequence of the appeal.
§ 407. Notice of appeal—amendment—service of notice.] An
appeal must be made*
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1. By the service of a notice in writing on the adverse party or his
attorney, and on the clerk with whom the judgment or order appealed
from is entered, stating the appeal from the same, or some specified
part thereof.
2. When a party shall, in good faith, give notice of an appeal from
a judgment or order, and shall omit, through mistake, to do any other
act necessary to perfect the appeal or to stay proceedings, the court
may permit an amendment on such terms as may be just.
3. If service of the notice of appeal upon the attorney for the
adverse party cannot, with due diligence, be made within the territory
in the manner prescribed by this code, the notice of appeal may be
served, and notice of the subsequent proceedings may be given to him,
in such manner as the court or a judge thereof shall direct.
§ 408. Transmission of papers.] if the appellant do not, within
twenty days after his appeal is perfected, cause a certified copy of the
notice of appeal and of the judgment roll, or if the appeal be from an
order or any part thereof, a certified copy of such order and the papers
upon which the order was granted, to be transmitted to the supreme
court by the clerk with whom the notice of appeal is filed, the respond
ent may cause such certified copy to be transmitted by such clerk to
the supreme court, and recover the expenses thereof as costs on such
appeal, in case the judgment or order appealed from be in whole or in
part affirmed.
§ 409. Dismissal upon failure.] If the appellant fail to cause the
requisite papers to be transmitted to the supreme court, as required
by the preceding section and the rules of the court, the appeal may
be dismissed. •
§ 410. Effect of.] The dismissal of an appeal is. in effect, an
affirmance of the judgment or order appealed from, unless the dismissal
be expressly made without prejudice to another appeal.
§411. What reviewable on appeal.] Upon an appeal from a
judgment the supreme court may review any verdict, decision, or
intermediate order, involving the merits and necessarily affecting the
judgment.
§ 412. Power of supreme court.] Upon an appeal from a judgment
or order, the supreme court may revei-se, affirm, or modify the judg
ment or order appealed from, in the respect mentioned in the notice
of appeal, and as to any or all of the parties, and may, if necessary or
proper, order a new trial. When the judgment is reversed or modified,
the supreme court may make complete restitution of all property and
rights lost by the erroneous judgment so far as such restitution is con
sistent with any rights of purchasers at sheriff's sale.
§ 413. Time for appeals.] The appeal to the supreme court under
subdivision two of section twenty-two of this code, must be taken
within sixty days after written notice of the order shall have been
given to the party appealing; every other appeal allowed must be
taken within two years after the judgment shall be perfected by filing
the judgment roll.
§ 414. Undertaking required.] To render an appeal effectual for
any purpose, a written undertaking must be executed on the part of
the appellant, by at least two sureties, to the effect that the appellant
will pay all costs and damages which may be awarded against him on
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the appeal, or on a dismissal thereof, not exceeding two hundred and
fifty dollars; or that sum must be deposited with the clerk with whom
the judgment or order was entered, to abide the event of the appeal.
Such undertaking or deposit may be waived by a written consent on
the part of the respondent. .
§ 415. Stay of execution—additional security—deposit.] If an
appeal be from a judgment directing the payment of money, it does not
stay the execution of the judgment unless a written undertaking be exe
cuted on the part of the appellant by at least two sureties, to the effect
that, if the judgment appealed from, or any part thereof, be affirmed,
or the appeal be dismissed, the appellant will pay the amount directed
to be paid by the judgment, or the part of such amount as to which
the judgment shall be affirmed, if it be affirmed only in part, and all
damages and costs which shall be awarded against the appellant upon
the appeal. Whenever it shall be made satisfactorily to appear to the
court that since the execution of the undertaking the sureties have
become insolvent, the court may, by rule or order, require the appellant
to execute, file, and serve a new undertaking as above; and in case of
neglect to execute such undertaking within twenty days after the
service of a copy of the rule or order requiring such new undertaking,
the appeal may, on motion to the court, be dismissed with costs.
Whenever it shall be necessary for a party to any action or proceeding
to give a bond or an undertaking, with surety or sureties, he may, in
lieu thereof, deposit with the officer or into court, as the case may
require, money to the amount for which such bond or undertaking is
to be given. The court in which such action or proceeding is pending
may direct what disposition shall be made of such money, pending
the action or proceeding. In any case where, by this section, the
money is so deposited with an officer, a judge of the court, at special
term, or at chambers, upon the application of either party, may, before
such deposit, if made, order it to be deposited in court instead of with
such officer; and a deposit made pursuant to such order shall be of
the same effect as if made with such officer.
§ 416. Judgment to assign or deliver documents.] If the judg
ment appealed from direct the assignment or delivery of documents
or personal property, the execution of the judgment shall not be
stayed by appeal, unless the things required to be assigned or delivered
be brought into court, or placed in the custody of such officer or
receiver as the court shall appoint, or unless an undertaking be
entered into on the part of the appellant, by at least two sureties, and
in such amount as the court, or judge thereof, shall direct, to the
effect that the appellant will obey the order of the appellate court
upon the appeal.
§ 41 7. To execute conveyance.] If the judgment appealed from
direct the execution of a conveyance or other instrument, the execu
tion of the judgment shall not be stayed by the appeal until the
instrument shall have been executed and deposited with the clerk
with whom the judgment is entered, to abide the judgment of the
appellate court.
§ 418. To sell and deliver realty.] If the judgment appealed
from direct the sale or delivery of possession of real property, the
execution of the same must not be stayed, unless a written under-
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taking be executed on the'part of the appellant, with two sureties, to
the effect that during the possession of such property by the appellant
he will not commit, or suffer to be committed, any waste thereon, and
that if the judgment be affirmed, or the appeal be dismissed, he will pay
the value of the use and occupation of the property, from the time of
the appeal until the delivery of possession thereof, pursuant to the
judgment, not exceeding a sum to be fixed by a judge of the court by
which judgment was rendered, and which must be specified in the
undertaking. When the judgment is for the sale of mortgaged
premises, and the payment of a deficiency arising 'upon the sale, the
undertaking must also provide for the payment of such deficiency.
§ 419. Effect of perfected appeal—security limited.] When
ever an appeal is perfected, as provided in sections 415, 416, 417, and
418, it stays all further proceedings in the court below upon the judg
ment appealed from," or upon the matter embraced therein, but the
court below may proceed upon any other matter included in the
action and not effected by the judgment appealed from. And the
court below may, in its discretion, dispense with or limit the security
required by sections 415, 416, and 418, when the appellant is an
executor, administrator, trustee, or other person acting in another's
right; and may also limit such security to an amount not less than
fifty thousand dollars, in the cases mentioned in sections 416, 417 and
418, where it would otherwise, according to those sections, exceed
that sum.
§ 420. Service of undertakings.] The undertakings prescribed by
sections 414, 415, 416 and 418, may be in one instrument or several, at
the option of the appellant; and a copy, including the names and resi
dence of the sureties, must be served on the adverse party, with the
notice of appeal, unless a deposit be made as provided in section 414,
and notice thereof given.
§ 421. Justification—notice—exceptions.] An undertaking upon
an appeal shall be of no effect, unless it be accompanied by the affi
davit of the sureties that they are each worth double the amount
specified therein. The respondent may, however, except to the suffi
ciency of the sureties, within ten days after the notice of the appeal;
and unless they or other sureties justify before a judge of the court
below, as prescribed by sections 165 and 166, within ten days there
after, the appeal must be disregarded as if no undertaking had been
given. The justification must be upon a notice of not less than
five days.
§ 422. Other cases—perishable property.] In the cases not
provided for in sections 415, 416, 417. and 418, the perfecting of an
appeal, by giving the undertaking mentioned in section 414, shall stay
proceedings in the court below, upon the judgment appealed from,
except that where it directs the sale of perishable property, the court
below may order the property to be sold, and the proceeds thereof to
be deposited or invested, to abide the judgment of the appellate
court.
§ 423. Filing.] The undertaking must be filed with the clerk with
whom the judgment or order appealed from was entered.
§ 424. Special and summary proceedings.] The provisions of this
chapter as to the security to be given upon appeals, and as to the stay
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of proceedings, shall apply to appeals taken under subdivision three of
section twenty-two of this code.
§ 425. Othee appeals.] In addition to the appeals provided for in
this chapter, and section twenty-two of this code, writs of error shall
be allowed on all final decisions of the district courts to the supreme
court under such regulations as may be prescribed by the rules or
practice of the supreme court.

CHAPTER XVII. .
PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES, AND
TENANTS HOLDING UNDER A JUDGMENT DEBTOR.

§ 426. Summons after judgment.] When a judgment shall be
recovered against one or more of several persons jointly indebted upon
a contract, by proceeding as provided in section 105. those who were
not originally summoned to answer the complaint, and did not appear
in the action, may be summoned to show cause why they should not
be bound by the judgment, in the same manner as if they had been
originally summoned.
§ 427. Requisites of same.] The summons provided in the pre
ceding section must be subscribed by the judgment creditor, or his
attorney must describe the judgment, and require the person
summoned to show cause within thirty days after the service of the
summons; and must be served in like manner as the original summons.
It is not necessary to file a new complaint.
• § 428. Affidavit.] The summons must be accompanied by an
affidavit of the person subscribing it, that the judgment has not been
satisfied, to his knowledge or information and belief, and must specify
the amount due thereon.
§ 429. Defense.] Upon such summons the party summoned may
answer within the time specified therein, denying the judgment or
setting up any defense which may have arisen subsequently ; and he
may make the same defense which he might have originally made to
the action, except the statute of limitations.
§ 430. Further pleadings.] The party issuing the summons may
demur or reply to the answer, and the party summoned may demur to
to the reply; and the issues may be tried and judgment may be given
in the same manner as in an action, and enforced by execution: or, the
application of the property charged to the payment of the judgment,
may be compelled by attachment, if necessary.
§ 431. Pleadings verified.] The answer and reply must be verified
in the like cases and manner, and be subject to the same rules, as the
answer and reply in an action.
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CHAPTER XVIII.
OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART OF THE
ACTION.
f

% 432. Judgment offered effect.] The defendant may at any
time before the trial or verdict, serve upon the plaintiff, an offer in
writing to allow judgment to be taken against him for the sum or
property, or to the effect therein specified, with costs. If the plaintiff
accept the offer, and give notice thereof in writing within ten days, he
may file the summons, complaint, and offer, with an affidavit of notice
of acceptance, and the court or judge thereof must, thereupon, order
judgment accordingly. If the notice of acceptance be not given, the
offer is to be deemed withdrawn, and cannot be given in evidence;
and if the plaintiff' fail to obtain a more favorable judgment, he
cannot recover costs, but must pay the defendant's costs from the time
of the offer.
§ 433. By plaintiff to counter-claim.] If the defendant set up a
counter-claim in his answer, to an amount greater than the plaintiff's
claim, or sufficient to reduce the plaintiff's recovery below fifty dollars,
tfeen the plaintiff may serve upon the defendant an offer, in writ
ing, to allow judgment to be taken against him for the amount
specified, or to allow said counter-claim to the amount specified with
costs. If the defendant accept the offer, and give notice thereof in
writing, within ten days, he may enter judgment as above, for the
amount specified, if the offer entitle him to judgment, or the amount
specified in said offer shall be allowed him in the trial of the action.
If the notice of acceptance is not given, the offer is deemed to be
withdrawn, and cannot be given in evidence; and if the defendant fail
to recover a more favorable judgment, or to establish his counter-claim
for a greater amount than is specified in said offer, he cannot recover
costs, but must pay plaintiff's costs from the time of the offer.
§ 434. Proffer of fixed damages.] In an action arising on con
tract, the defendant may, with his answer, serve upon the plaintiff an
offer in writing, that if he fail in his defense, the damages be assessed
at a special sum ; and if the plaintiff signify his acceptance thereof in
writing, with or before the notice of trial, and on the trial, have a
verdict, the damages must be assessed accordingly.
§ 435. Plaintiff refusing—proof—costs.] If the plaintiff do not
accept the offer, he must prove his damages as if it had not been
made, and shall not be permitted to give it in evidence. And if the
damages in his favor do not exceed the sum mentioned in the offer,
the defendant shall recover his costs incurred in consequence of any
necessary preparations or defense in respect to the, question of
damages.
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XIX.

ADMISSION OR INSPECTION OF WRITINGS.

§ 436. Exhibit and refusal—costs.] Either party may exhibit to
the other, or to his attorney, at any time before the trial, any paper,
material to the action, and request an admission in writing of its
genuineness. If the adverse party, or his attorney, fail to give the
admission within four days after the request, and if the party exhibit
ing the paper be afterwards put to costs in order to prove its genuine
ness, and the same be finally proved or admitted on the trial, such
cost* must be paid by the party refusing the admission, unless it
appear to the satisfaction of the court that there were good reasons for
the refusal.
§ 437. Cop* op documents— penalty.] The court before which an
action is pending, or a judge thereof, may in its or his discretion, and
upon due notice, order either party to give to the other, within a
specified time, an inspection and copy, or permission to take a copy, of
any books, papers and documents, in his possession or under his con
trol, containing evidence relating to the merits of the action, or the
defense therein. If compliance with the order be refused, the court
may, on motion, exclude the paper from being given in evidence, or
punish the party refusing, or both.

CHAPTER XX.
examination of parties
§ 438. Action for discovery.] No action to obtain discovery under
oath, in aid of the prosecution or defense of another action, shall be
allowed, nor shall any examination of a party be had on behalf of the
adverse party, except in the manner prescribed by this chapter.
§ 439. Adversary a witness.] A pai'ty to an action may be exam
ined as a witness, at the instance of the adverse party, or any of
several adverse parties, and for that purpose may be compelled, in the
same manner, and subject to the same rules of examination, as any
other witness, to testify, either at the trial, or conditionally, or upon
commission.
§ 440. Examination before trial.] The examination, instead of
being had at the trial, as provided in the last section, may be had at
any time before the trial, at the option of the party claiming it, before
a judge of the court, on a previous notice to the party to be examined,
and any other adverse party, of at least five days, unless, for good
cause shown, the judge order otherwise. But the party to be exam
ined shall not be compelled to attend in any other county than that of
his residence, or where he may be served with a summons for his
attendance.
§ 441. Attendance—examination filed.] The party to be exam
ined, as in the last section provided, may be compelled to attend in the
same manner as a witness who is to be examined conditionally; and
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the examination shall be taken and filed by the judge in like manner,
and may be read by either party on the trial.
§ 442. Rebuttal.] The examination of the party, thus taken, may
be rebutted by adverse testimony.
§ 443. Refusal to testify contempt.] If a party refuse to attend
and testify, as in the last four sections provided, he may be punished
as for a contempt, and his complaint, answer, or reply, may be stricken
out.
§ 444. Same on own behalf.] A party examined by an adverse party,
as in this chapter provided, may be examined on his own behalf, sub
ject to the same rules of examination as other witnesses.
§ 445. Beneficiary examined.] A person' for whose immediate
benefit the action is prosecuted Or defended, though not a party to the
action, may be examined as a witness in the same manner, and subject
to the same rules of examination, as if he were named as a party.

CHAPTER XXf.
WITNESSES AND EVIDENCE.

§ 446. Not excluded except—husband and wife—decedent's state
ment.] No person offered as a witness in any action or special
proceeding, in any court, or before any officer or person having
authority to examine witnesses or hear evidence, shall be excluded or
excused, by reason of such person's interest in the event of the action
or special proceeding; or because such person is a party thereto; or
because such person is the husband or wife of a party thereto; or of
any person in whose behalf such action or special proceeding is brought,
prosecuted, opposed, or defended, except as hereinafter provided:
1. A husband cannot be examined for or against his wife without
her consent; nor can either, during the marriage or afterwards, be,
without the consent of the other, examined as to any communication
made by one to the other during the marriage; but this section does
not apply to a civil action or proceeding by one against the other, nor
to a criminal action or proceeding for a crime committed by one
against the other.
2. In civil actions or proceedings by or against executors, adminis
trators, heirs at law, or next of kin, in which judgment may be
rendered, or order entered for or against them, neither party shall be
allowed to testify against the other, as to any transaction whatever
with, or statement by, the testator or intestate, unless called to testify
thereto by the opposite party.
But if the testimonv of a party to the action or proceeding has been
taken, and he shall afterwards die, and after his death the testimony
so taken shall be used upon any trial or hearing in behalf of his
executors, administrators, heirs at law, or next of Kin, then the other
party shall be a competent witness, as to any and all matters to which
the testimony so taken relates.
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MEANS OF PRODUCING WITNESSES.

§ 447. Subpcenas issue by whom.] Clerks of the supreme and
district courts, the judges thereof, notaries public, justices of the
peace, and referees shall, on the application of any person having a
cause or any matter pending in court, or before any such officer or
tribunal, issue a subpoena for witnesses, inserting all the names
required by the applicant in one subpoena, which may be served by
any person not interested in the action, or by the sheriff, coroner, or
constable; but when served by any person other than a public officer,
proof of service shall be shown by affidavit; but no costs of serving
the same shall be allowed except when served by an officer.
§ 448. Requisites of.] The subpoena shall be directed to the
person therein named, requiring him to attend at a particular time
and place, to testify as a witness; and it may contain a clause directing
the witness to bring with him any book, writing, or other thing under
his control, which he is bound by law to produce as evidence.
§ 449. Depositions.] When the attendance of the witness before
any officer, authorized to take depositions, is required, the subpoena
may be issued by such officer.
§ 450. How served.] The subpoena shall be served either by reading
or by copy, delivered to the witness, or left at his usual place of resi
dence; but such copy need not contain the name of any other witness.
§ 451 . Where witness not required to attend.] A witness shall not
be obliged to attend for examination on the trial of a civil action, except
in the county of his residence, nor to»attend to give his deposition out
of the county where he resides, or where he may be when the subpoena
is served upon him.
§ 452. Fees witness may demand.] A witness may demand his
traveling fees, and fee for one day's attendance, when the subpoena is
served upon him, and if the same be not paid, the witness shall not be
obliged to obey the subpoena. The fact of such demand and non-pay
ment shall be stated in the return.
§ 453. Disobedience contempt.] Disobedience of a subpoena, or a
refusal to be sworn, or to answer as a witness, or to subscribe a deposi
tion, when lawfully ordered, may be punished as a contempt of the
court or officer, by whom his attendance or testimony is required.
§ 454. Attachment for.] When a witness fails to attend in obedi
ence to a subpoena, except in case of a demand and failure to pay his fees,
the court or officer before whom his attendance is required, may issue
an attachment to the sheriff, coroner, or constable of the county, com
manding him to arrest and bring the person therein named before the
court or officer, at a time and place to be fixed in the attachment, to give
his testimony and answer for the contempt. If the attachment be
not for immediately bringing the witness before the court or officer, a
sum may be fixed in which the witness may give an undertaking with
surety for his appearance. Such sum shall be indorsed on the back
of the attachment, and if no such sum is fixed and indorsed, it shall
be one hundred dollars. If the witness be not personally served, the
court may, as a rule, order him to show cause why an attachment
should not issue against him.
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§ 455. Punishment for disobedience.] The punishment for the
said contempt shall be as follows: When the witness fails to attend,
in obedience to the subpoena, except in case of a demand and failure to
pay his fees, the court or officer may fine the witness in a sum not
exceeding fifty dollars. In other cases, the court or officer may fine a
witness in a sum not exceeding fifty nor less than five dollars, or may
imprison him in the county jail, there to remain until he shall submit
to be sworn, testify, or give his deposition. The fine imposed by the
court, and that imposed by the officer, shall be paid into the common
school fund of the county. The witness shall also be liable to the
Earty injured, for any damages occasioned by his failure to attend, or
is refusal to be sworn, testify, or give his deposition.
§ 456. Judge may discharge.] A witness so imprisoned by an officer
before whom his deposition is being taken, may apply to a judge of the
district court, who- shall have power to discharge him, if it appear that
his imprisonment is illegal.
§ 457. Requisites of writ and commitment.] Every attachment for
the arrest or order of commitment to prison of a witness, by a court
or officer, pursuant to this chapter, must be under the seal of the court
or officer, if he have an official seal, and must specify particularly the
cause of the arrest or commitment; and if the commitment be for
refusing to answer a question, such question must be stated in the
order. Such order of commitment may be directed to the sheriff, cor
oner, or any constable of the county where such witness resides or may
be at the time, and shall be executed by commiting him to the jail of
such county, and delivering a copy of the order to the jailer.
§ 458. Examination of prisoner.] A person confined in any prison
in this territory may, by order of any court, be required to be produced
for oral examination in the county where he is imprsioned; but in all
other cases his examination must be by deposition.
§459. Remains in custody.] While a prisoner's deposition is being
taken, he shall remain in the custody of the officer having him in
charge, who shall afford reasonable facilities for the taking of the
deposition.
| 460. Witness free from suit in other county.] A witness shall
not be liable to be sued in a county in which he does not reside, by
being served with a summons in such county while going, returning, or
attending in obedience to a subpoena.
§ 461. Daily fees.] At the commencement of each day after the
first day, a witness may demand his fees for that day's attendance, in
obedience to a subpoena, and if the same be not paid, he shall not be
required to remain.
§ 462. Oath of witness.] Before testifying, the witness must be
sworn to testify as follows:
You do solemnly swear that the evidence you shall give relative to the matter in difference
now in hearing, between
plaintiff, and.
, defendant, shall be the truth,
the whole truth, and nothing but the truth. So help you God.

Any witness who is conscientiously scrupulous of taking the oath
above described, shall be allowed to make affirmation, substituting for
the words " So help you God," at the end of the oath, the following:
"This you do affirm under the pains and penalties of perjury.''
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MODE OF TAKING THE TESTIMONY OF WITNESSES.

§ 463. Three modes.] The testimony of witnesses is taken in
three modes:
1. By affidavit.
2. By deposition.
3. By oral examination.
§ 464. Affidavit.] An affidavit is a written declaration under
oath, made without notice to the adverse party.
§ 465. Deposition.] A deposition is a written declaration under
oath, made upon notice to the adverse party for the purpose of
enabling him to attend and cross-examine; or upon written inter
rogatories.
^ 466. Oral examination.] An oral examination is an examination
in the presence of the jury or tribunal which is to decide the fact or
act upon it, the testimony being heard by the jury or tribunal from the
lips of the witness.
affidavit.
§ 467. Use of affidavit.] An affidavit may be used to verify a
pleading, to prove the service of a summons, notice, or other process
in an action, to obtain a provisional remedy, an examination of a
witness, a stay of proceedings, or upon a motion, and in any other case
permitted by law.
§ 468. Where and how made.] An affidavit may be made in and
out of this territory before any person authorized to take depositions,
and must be authenticated in the same way.
DEPOSITIONS.

§ 469. Cases when deposition dsed.] The deposition of any wit
ness may be used only in the following cases:
1. When the witness does not reside in the county where the action
or proceeding is pending, or is sent for trial, by change of venue, or is
absent therefrom.
2. When from age, infirmity, or imprisonment, the witness is unable
to attend court, or is dead.
3. When the testimony is required upon a motion, or in any other
case where the oral examination of the witness is not required.
§ 470. When taken.] Either party may commence taking testi
mony by depositions at any time after service upon the defendants.
OFFICERS WHO MAY TAKE THEM.

§ 471. Before whom.] Depositions may be taken in this territory
before a judge or clerk of the supreme court, or district court, or
before a justice of the peace, notary public, or any person empowered
by a special commission.
§ 472. Out of territory.] Depositions may be taken out of the
territory by a judge, justice, or chancellor, or clerk of any court of
record, a justice of the peace, notary public, mayor or chief magistrate
of any city or town corporate, a commissioner appointed by the gov
ernor of this territory to take depositions, or any person authorized by
a special commission from any court of this territory.
§ 473. Not interested or of kin.]
The officer before whom
depositions are taken, must not be a relative or attorney of either
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party, or otherwise interested in the event of the action or pro
ceeding.
§ 474. Commission to take.] Any court of record of this territory,
or any judge thereof, is authorized to grant a commission to take
depositions within or without the territory. The commission must be
issued to a person or persons therein named, by the clerk, under
the seal of the court granting the same, and depositions under it must
be taken upon written interrogatories, unless the parties otherwise
agree.
MANNER OF TAKING AND AUTHENTICATING THEM.

§ 475. Notice to adverse party.] Prior to the taking of any
deposition, unless taken under a special commission, a written notice,
specifying the action or proceeding, the name of the court or tribunal
in which it is to be used, and the time and place of taking the same,
shall be served upon the adverse party, his agent or attorney of record,
or left at his usual place of abode. The notice shall be served so as to
allow the adverse party sufficient time, by the usual route of travel, to
attend, and one day for preparation, exclusive of Sundays and the day
of service, and the examination may, if so stated in the notice, be
adjourned from day to day.
§ 476. Same by publication.] When the party against whom the
deposition is to be read is absent from, or a non-resident of the terri
tory, and has no agent or attorney of record therein, he may be notified
of the taking of the deposition by publication. The publication must
be made three consecutive weeks, in some newspaper printed in the
county where the action or proceeding is pending, if there be any
printed in such county; and if not, in some newspaper printed in this
territory, of general circulation in that county. The publication must
contain all that is required in a written notice, and may be proved in
the manner prescribed in publication of summons.
§ 477. Written and subscribed.] The deposition must be written
by the officer, or, in his presence, by the witness, or some disinterested
person; and must be subscribed by the witness.
§ 478.

HOW RETURNED— OPENING— MAY BE TAKEN AND USED IN OTHER

tribunals.] The deposition so taken shall be sealed up and indorsed
with the title of the cause and the name of the officer taking the same,
and by him addressed and transmitted to the clerk of the district court
where the action or proceeding is pending. It shall remain under seal
until opened by the clerk by order of the court, or at the request of a
party to the action or proceeding, or his attorney. Depositions taken
pursuant to this chapter, shall be admitted in evidence, on the trial of
any civil action or proceeding, pending before any other court, officer,
or tribunal, and such deposition must be sealed up, indorsed with the
title of the action or proceeding, the name of the officer taking the
same, and addressed and transmitted by such officer, to such court,
officer, or tribunal.
§ 479. Read in action between same parties.] m When a deposition
has once been taken, it may be read in any stage of the same action or
proceeding, or in any other action or proceeding upon the same
matter, between the same parties, subject, nowever, to all such excep
tions as may be taken thereto under the provisions of this chapter.
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§ 480. How authenticated.] Depositions taken pursuant to this
chapter by any judicial or other officer herein authorized to take
depositions, having a seal of office, whether resident in this territory
or elsewhere, shall be admitted in evidence upon the certificate and
signature of such officer, under the seal of the court of which he is an
officer, or his official seal, and no other or further act or authentication
shall be required. If the officer taking the same have no official seal,
the deposition, if not taken in this territory, shall be .certified
and signed by such officer, and shall be further authenticated, either
by parol proof, adduced in court, or by the official certificate and seal
of any secretary or other officer of state keeping the great seal thereof,
or of the clerk or prothonotaiy of any court having a seal, attesting
that such judicial or other officer was, at the time of taking the same,
within the meaning of this chapter, authorized to take the same. But
if the deposition be taken within or without this territory, under a
special commission, it shall be sufficiently authenticated by the official
signature of the officer or commissioner taking the same.
§ 481. Certificate to deposition.] The officer taking the deposi
tion shall annex thereto a certificate showing the following facts:
1. That the witness was first sworn to testify the truth, the whole
truth, and nothing but the truth.
2. That the deposition was reduced to writing by some proper person,
naming him.
%
3. That the deposition was written and subscribed in the presence of
the officer certifying thereto.
4. That the deposition was taken at the time and place specified in
the notice.
§ 482. Requisite to reading.] When a deposition is offered to be
read in evidence, it must appear to the satisfaction of the court that
for some cause, specified in section 469 of this code, the attendance of
the witness cannot be procured.
§ 483. When deposition filed.] Every deposition intended to be
read in evidence on the trial, must be filed at least one day before the
trial.
EXCEPTIONS TO DEPOSITIONS.

§ 484. In writing.] Exceptions to depositions shall be in writing,
specifying the grounds of objections, and filed with the papers in the
cause.
§ 485. When filed.] No exception, other than for incompetency
or irrelevancy, shall be regarded, unless made and filed before the com
mencement of the trial.
§ 486. Heard before trial.] The court shall, on motion of either
party, hear and decide the questions arising on exceptions to deposi
tions, before the commencement of the trial.
§ 487. Errors waived.] Errors of the court, in its decisions upon
exceptions to depositions, are waived unless excepted to.
of public documents, records, etc.
§ 488. Statutes, decisions, maps and books. | Printed copies in vol
umes of statutes, code, or other written law, enacted by any other
territory or state, or foreign government, purporting or proved to have
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been published by the authority thereof, or proved to be commonly
admitted as evidence of the existing law in the courts or tribunals of
such territory, state or government, shall be admitted by the courts
and officers of this territory on all occasions, as presumptive evidence
of such laws. The unwritten or common law of any other territory,
state or foreign government, may be proved as facts by parol evidence;
and the books of reports of cases adjudged in their courts may also be
admitted as presumptive evidence of such law. The term "public
document" is defined to be all the publications and maps printed by
order of the legislative assembly, or congress, or either house thereof;
and all such documents are admissible in evidence.
§ 489. Judicial records, etc.] Copies of the records and judicial
proceedings of any court of any state or territory of the United States,
shall be admissible in evidence in all cases in this territory, when
attested by the clerk and the seal of the court annexed, if there be a
seal, together with a certificate of the judge, chief justice, or presiding
magistrate, that the attestation is in due form. And the said records
and judicial proceedings so authenticated shall have such faith and
credit given to them in every court within this territory as they have
by law or usage in the courts of the state or territory from which they
are taken.
§ 490. Proof of publication.] The affidavit of any printer, foreman
of any printer, or publisher of any newspaper published in this terri
tory, of the publication of any notice, order, or advertisement which,
by any law of this territory, shall be required or authorized to \ie
published in such newspaper, shall he entitled to be read in evidence
in all courts of justice, and in all proceedings before any officer, board,
or body, and shall be prima facie evidence of such publication and of
the facts stated therein.
§491. Certified justice's record. | A transcript from the docket
of any justice of the peace, of any judgment had before him, of the
proceedings in the action, of the execution issued thereon, if any. and
of the return to such execution if any. when certified by such justice,
shall be evidence to prove the facts contained in such transcript in
any court, or legal proceedings in the county or subdivision wherein
such judgment was rendered.
§ 492. Evidence in other county. | And such transcript may be
read in evidence in any other county or subdivision, when there shall
be attached thereto a certificate of the clerk of the district court, of
the county or subdivision in which such judgment was rendered, under
the seal of the court, to the eft'ect that the person subscribing such
transcript was. at the date of the judgment therein mentioned, a
justice of the peace of such county.
§ 493. Acknowledged instruments.! Every instrument in writing,
which is acknowledged or proved, and duly recorded, is admissible as
evidence without further proof.
§494. Record or copy how evidence. | The record of such instru
ment, or a duly authenticated copy thereof, is admissible in evidence
whenever, by the party's own oath, or otherwise, the original is shown
to be lost, or not belonging to the party wishing to use the same, and
not within his control.
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§ 495. Official records.] Entries in public or other official books
or records, made in the performance of his duty by a public officer of
this territory, or by another person in the performance of a duty
specially enjoined by law. are prima facie evidence of the facts stated
therein.
§ 496. Same. | An entry made by an officer, or board of officers, or
under the direction and in the presence of either, in the course of
official duty, is prima facie evidence of the facts stated in such entry.
§ 497. Certificate to copy- contents.] Whenever a copy of a
writing is certified for the purpose of evidence, the certificate must
state in substance that the copy is a correct copy of the original, or of
a specified part thereof, as the case may be. The certificate must be
under the official seal of the certifying officer, if there be any. or, if he
be the clerk of a court, having a seal, under the seal of such court.
§ 498. Deemed naturally dead.) If any person, upon whose life
ari*y estate in real property depends, remains without the United
States, or absents himself in the territory or elsewhere, for seven
years together, such person must be accounted naturally dead, in any
action or special proceeding concerning such property, in which his
death shall come in question, unless sufficient proof be made in such
case of the life of such person.
§ 499. Confidential relations violate.) There are particular rela
tions in which it is the policy of the law to encourage confidence and
to preserve it inviolate; therefore, a person cannot be examined as a
witness in the following cases:
1. An attorney cannot, without the consent of his client, be exam
ined as to any communication made by the client to him. or his advice
given thereon in the course of professional employment.
2. A clergyman or priest cannot, without the consent of the person
making the confession, be examined as to any confession made to him
in his professional character in the course of discipline enjoined in the
church to which he belongs.
3. A physician or surgeon cannot, without the consent of his patient,
be examined in a civil action as to any information acquired in attend
ing the patient which was necessary to enable him to prescribe or act
for the patient.
4. A public officer cannot be examined as to communications made
to him in official confidence, when the public interests would suffer
by the disclosure.
§ 500. How waived.] If a person offer himself as a witness, that
is to be deemed a consent to the examination, also of an attorney,
clergyman, priest, physician, or surgeon, on the same subject, within
the meaning of the first three subdivisions of the preceding section.
§501. When judge or juror witness.] The judge himself, or any
juror, may be called as a witness by either party; but in such case it
is in the discretion of the court or judge to order the trial to be post
poned, and to take place before another judge or jury.
§ 502. Interpreters subposna oath.] When a witness does not
understand and speak the English language, an interpreter must be
sworn to interpret for him. Any person, a resident of the proper
county may be subpoenaed by any court or judge to appear before
.such court or judge to act as an interpreter in any action or proceed
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ing. The subpoena must be served and returned in like manner as a
subpoena for a witness. Any person so subpoenaed who fails to attend
at the time and place named in the subpoena, is guilty of contempt.
The oath of the interpreter shall be as follows:
You do solemnly swear that you will justly, truly, and impartially interpret to
tjie oath about to be administered to him; and the questions which may be asked him, and the
answers that he shall give to such questions, relative to the cause now under consideration
before this court (or officer.) So help you God.

If the interpreter have conscientious scruples as to taking an oath,
he may affirm in form as heretofore provided in case of witnesses.
PROCEEDINGS TO PERPETUATE TESTIMONY.

§ 503. Statements in verified petition.] The testimony of a
witness may be perpetuated in the following manner: The applicant
shall file in the office of the clerk of the district court, a petition, to
be verified, in which shall be set forth specially, the subject matter
relative to which testimony is to be taken, and the names of the
persons interested, if known to the applicant; and if not known, such
general description as he can give of such persons, as heirs, devisees,
alienees, or otherwise. The petition shall also state the names of the
witnesses to be examined, and the interrogatories to be propounded to
each; that the applicant expects to be a party to an action in a court
in this territory, in which such testimony will, as he believes, be
material, and the obstacles preventing the immediate commencement
of the action, where the applicant expects to be plaintiff.
§ 504. Order for examination.] The court or judge thereof, may
forthwith make an order allowing the examination of such witnesses.
The order shall prescribe the time and place of the examination, how
long the parties interested shall be notified thereof and the manner in
which they shall be notified.
§ 505. Attorney when—examination.) When it appears satis
factory to the court or judge that the parties interested cannot be
notified, such court or judge shall appoint a competent attorney to
examine the petition and prepare and file cross-interrogatories to
those contained therein. The witnesses shall be examined upon the
interrogatories of the applicant, and upon cross-interrogatories, where
they are required to be prepared, and no others shall be propounded
to them; nor shall any statement be received which is not responsive
to some of them. The attorney filing the cross-interrogatories shall
be allowed a reasonable fee therefor, to be taxed in the bill of costs.
§ 506. Before whom—return.] Such depositions shall be taken
before some one authorized by law to take depositions, or before some
one specially authorized by the court or judge, and shall be returned
to the clerk's office of the court in which the petition was filed.
§ 507. Approval, filing and use.] The court or judge, if satisfied
that the depositions have been properly taken, and as herein required,
shall approve the same and order them to be filed; and if a trial be
had between the parties named in the petition, or their privies or
successors in interest, such depositions, or certified copies thereof,
may be given in evidence by either party, where the witnesses are dead
or insane, or where their attendance for oral examination cannot be
obtained or required; but such depositions shall be subject to the
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same objections for irrelevancy and incompetency as may be made to
depositions taken pending an action.
§ 508. Costs.] The applicant shall pay the costs of all such pro^edings.

OHAPTEE XXII.
MOTIONS AND ORDERS.

§ 509. Order defined.] Every direction of a court or judge, made
or entered in writing, and not included in a judgment, is denominated
an order.
§510. Motions - notice — preference — stay — referee.] 1. An
application for an order is a motion.
2. Orders made out of court, without notice, may be made by any
judge of the court, in any part of the territory.
3. Motions upon notice must be made within the district in which
the action is triable.
4. In all the districts, a motion to vacate or modify a provisional
iremedy, and an appeal from an order allowing a provisional remedy,
shall have preference over all other motions.
5. No order to stay proceedings for a longer time than twenty days
shall be granted by a judge out of court, except to stay proceedings
under an order or judgment appealed from, or upon previous notice to
the adverse party.
When any party intends to make or oppose a motion in any court,
and it shall be necessary for him to have the affidavit of any person
who shall have refused to make the same, such court may, by order,
appoint a referee to take the affidavit or deposition of such person.
Such person may be subpoenaed and compelled to attend and make
an affidavit before such referee, the same as before a referee to whom
it is referred to try an issue, and the fees of such referee, for such
service, shall be three dollars per day.
§511. Service of notice. | When a notice of a motion is neces
sary, it must be served three days before the time appointed for the
hearing; but the court or judge may. by an order to show cause,
prescribe a shorter time.
§ 512. Extension of time.] The time within which any proceeding
in an action must be had, after its commencement, except the time
within which an appeal must be taken, may be enlarged, upon an
affidavit showing grounds therefor, by a judge of the court. The affi
davit, or a copy thereof, must be served, with a copy of the order, or
the order may be disregarded.

CHAPTER

XXIII.

notices, and filings, and service of papers.
§ 513. Notices in writing.] Notices shall be in writing; and
notices and other papers may be served on the party or attorney in the

566

Civil Actions.

Code of Civil Procedure,

the manner prescribed in the next three sections, where not otherwise
provided by this code.
§ 514. Manner of service.] The service may be personal, or by
delivery to the party or attorney, on whom the service is required to
be made; or it may be as follows:
1. If upon an attorney, it may be made during his absence from his
office, by leaving the paper with his clerk therein, or with a person
having charge thereof; or when there is no person in the office, by leav
ing it, between the hours of six in the morning and nine in the even
ing, in a conspicuous place in the office; or if it be not open so as to
admit of such service, then by leaving it at the attorney's residence,
with some person of suitable age and discretion.
2. If upon a party, it may be made by leaving the paper at his resi
dence between the hours of six in the morning and nine in the evening,
with some person of suitable age and discretion.
§ 515. By mail.] Service by mail may be made where the person
making the service and the person on whom it is to be made reside
in different places between which there is a regular communication by
mail.
§ 516. Method of same.) In case of service by mail, the paper
must be deposited in the post office, addressed to the person on whom
it is to be served, at his place of residence, and the postage paid.
§ 517. Same—double time.] When the service is by man, it shall
be double the time required in cases of personal service, except service
of notice of trial, which may be made sixteen days before the day of
trial, including the day of service.
§ 518. Personal three days.] Notice of a motion, or other pro
ceeding before a court or judge, when personally served, shall be given
at least three days before the time appointed therefor.
§ 519. When notice unnecessary.! Whei-e a defendant shall not
have demurred or answered, service of notice or papers, in the ordi
nary proceedings in an action, need not be made upon him unless he
be imprisoned for want of bail, but shall be made upon him or his
attorney, if notice of appearance in the action has been given.
§520. Non-resident party.] Where a plaintiff or a defendant who
has demurred or answered, or gives notice of appearance, resides out
of the territory, and has no attorney in the action, the service may be
made by mail, if his residence be known; if not known, on the clerk
of the court for the party.
§ 521. Summons and pleadings when filed.) The summons and
the several pleadings in an action shall be tiled with the clerk within
ten days after the service thereof, respectively, or the adverse party,
on proof of the omission, shall be entitled, without notice, to an order
from a judge that the same be tiled within a time to be specified in the
order, or be deemed abandoned.
§ 522. Service upon attorney. | Where a party shall have an
attorney in the action, the service of papers shall be made upon the
attorney, instead of the party.
§ 523. Certain process not included.] The provisions of this
chapter shall not apply to the service of a summons, or other process.
or of any paper to bring a party into contempt.
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CHAPTER XXIV.
DUTIES OF SHERIFFS AND CORONERS.

§ 524. Service of papers in subdivision.] Whenever, pursuant to
this code the sheriff may be required to serve or execute any summons,
order, or judgment, or to do any other act, he shall be bound to do so
in like manner as upon process issued to him, and shall be equally
liable in all respects for neglect of duty; and if the sheriff be a party,
the coroner shall be bound to perform the service, as he is now bound
to execute process where the sheriff is a party; and the provisions of
this code relating to the sheriff shall apply to coroners when the sheriff
is a party. The sheriffs and coroners of the several counties in which
the district courts are held, shall have and exercise the same power
and authority in the service of papers, and the execution of writs and
process of such courts in any county or place within the subdivision of
which this county forms a part, as they have or can exercise in their
own county.

CHAPTER XXV.
MISCELLANEOUS PROVISIONS.

§ 525. Copy of lost paper.] If any process, original pleadings, or
any other paper be lost or withheld by any person, the court may
authorize a copy thereof to be filed and used instead of the original.
§ 52(>. Undertakings where filed.] The various undertakings
required to be given by this code, must be tiled with the clerk of the
court, unless the court expressly provides for a different disposition
thereof, except that the undertakings provided for in this code for the
claim and delivery of personal property, shall, after the justification of
the sureties, be delivered by the sheriff to the parties respectively for
whose benefit they are taken.
§ 527. Title of affidavits.] It shall not be necessary to entitle an
affidavit in the action, but an affidavit made without a title, or with a
defective title, shall be as valid and effectual, for every purpose, as if
it were duly entitled, if it intelligibly refer to the action or proceeding
in which it is made.
§ 528. Consolidating actions.] When two or more actions are
pending at any one time between the same parties and in the same
court, upon causes of action which might have been joined, the court
may order the actions to be consolidated.
§ 529. Action when pending.] An action is deemed to be pending
from the time of its commencement until its final determination upon
appeal, or until the time for appeal has passed, unless the judgment be
sooner satisfied.
§ 530. Clerk's register of actions.] The clerk must keep among
the records of the court a register of actions. He must enter therein
the title of the action, with brief notes under it, from time to time, of
all papers filed and proceedings had therein.
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CHAPTER XXVI.
ACTIONS IN PLACE OP SCIRE FACIAS, QUO WARRANTO AND OF INFORMATION
IN THE NATURE OF QUO WARRANTO.

§ 531. By civil action.] The remedies formerly attainable by the
writ of scire facias, the writ of quo warranto, and proceedings by
information in the nature of quo warranto, may be obtained by civil
actions under the provisions of this chapter.
§ 532. Territory against corporation.] An action may be brought
by any district attorney in the name of the territory, on leave granted
by the district court, or judge thereof, for the purpose of vacating the
charter or the articles of incorporation, or for annulling the existence
of a corporation other than municipal, whenever such corporation
shall :
1. Offend against any of the laws creating, altering, or renewing such
corporation; or,
2. Violating the provisions of any law, by which such corporation
shall have forfeited its charter or articles of incorporation, by abuse of
its power; or,
3. Whenever it shall have forfeited its privileges or franchises by
failure to exercise its powers; or,
.
4. Whenever it shall have done or omitted any act which amounts
to a surrender of its corporate rights, privileges, and franchises; or,
5. Whenever it shall exercise a franchise or privilege not conferred
upon it by law.
And it shall be the duty of any district attorney, whenever he shall
have reason to believe that any of these acts or omissions can be
established by proof, to apply for leave, and upon leave granted to
bring the action, in every case of public interest, and also in every
other case in which satisfactory security shall be given to indemnify
the territory against the costs and expenses to be incurred thereby.
§ 533. Leave to bring such action.] Leave to bring the action
may be granted upon the application of any district attorney, and the
court or judge may, at discretion, direct notice of such application to
be given to the corporation or its officers, previous to granting such
leave, and may hear the corporation in opposition thereto.
§ 534. Territory against person usurping—officer—illegal cor
poration.] An action may be brought by any district attorney in the
name of the territory, upon his own information, or upon the
complaint of any private party, against the parties offending in the
following cases:
1. When any person shall usurp, intrude into, or unlawfully hold or
exercise any public office, civil or military, or any franchise within this
territory, or any office in a corporation created by the authority of this
territory; or,
2. When any public officer, civil or military, shall have done or
suffered an act which, by the provisions of law, shall make a forfeiture
of his office; or,
3. When any association or number of persons shall act within this
territory as a corporation, without being duly incorporated.
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§ 535. Person joined with territory.] When an action shall be
brought by the district attorney by virtue of this chapter, on the
relation or information of a person having an interest in the question,
the name of such person shall be joined with tne territory as plaintiff.
And in every such case the district attorney may require, as a condi
tion for bringing such action, that satisfactory security shall be given
to indemnify the territory against costs and expenses to be incurred
thereby.
§ 536. Proceedings for usurping office.] Whenever such action
shall be brought against a person for usurping an office, the district
attorney, in addition to the statement of the cause of action, may also
set forth in the complaint the name of the person rightfully entitled
to the office, with a statement of his right thereto; and in such case,
upon proof by affidavit that the defendant has received fees or emolu
ments belonging to the office, and by means of his usurpation thereof,
an order may be granted by a judge of the court for the arrest of such
defendant, and holding him to bail; and thereupon he shall be arrested
and held to bail, in the manner, and with the same effect, and subject
to the same rights and liabilities, as in other civil actions where the
defendant is subject to arrest.
§ 537. Judgment includes claimant.] In every such case, judg
ment shall be rendered upon the right of the defendant, and also upon
the right of the party so alleged to be entitled, or only upon the right
of the defendant, as justice shall require.
§ 538. Claimant takes office when.] If the judgment be rendered
upon the right of the person so alleged to be entitled, and the same
be in favor of such person, he shall be entitled, after taking the oath
of office, and executing such official bond as may be required by law,
to take upon himself the execution of the office; and it shall be his
duty, immediately thereafter, to demand of the defendant in the
action all the books and papers in his custody, or within his power,
belonging to the office from which he shall have been excluded.
§ 531). Refusal to deliver.] If the defendant shall refuse or
neglect to deliver over such books or papers, pursuant to the demand,
he shall be deemed guilty of a misdemeanor, and the same proceed
ings shall be had, and with the same effect, to compel delivery of such
books and papers, as are or may hereafter be prescribed by law.
§ 540. Damages for usurpation.] If judgment be rendered upon
the right of the person so alleged to be entitled, in favor of such
person, he may recover by action, the damages which he shall have
sustained by reason of the usurpation by the defendant of the office
from which such defendant has been excluded.
§ 541. Joinder of several claimant.] Where several persons
claim to be entitled to the same office or franchise, one action may be
brought against all such persons, in order to try their respective rights
to such office or franchise.
§ 542. Judgment against intruder.] When a defendant, whether
a natural person or a corporation, against whom such action shall
have been brought shall be adjudged guilty of usurping or intruding
into, or unlawfully holding or exercising any office, franchise, or
Eriyilege, judgment shall be rendered that such defendant be excluded
•om such office, franchise, or privilege, and also that the plaintiff
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recover costs against such defendant. The court may also, in its dis
cretion, fine such defendant a sum not exceeding five hundred dollars,
which fine, when collected, shall be paid into the treasury of the
territory.
§ 548. Against corporation.] If it shall be adjudged that a cor
poration against which an action shall have been brought pursuant to
this chapter, has by neglect, abuse, or surrender, forfeited its corporate
rights, privileges, and franchise, judgment shall be rendered that the
corporation be excluded from such corporate rights, privileges, and
franchises, and that the corporation be dissolved.
§ 544. Costs, how collected.] If judgment be rendered in such
action against a corporation, or against a person claiming to be a
corporation, the court may cause the costs therein to 15e collected by
execution against the person claiming to be a corporation, or by
attachment or process against the directors or other officers of such
corporation.
§ 545. Closing corporate affairs.] When such judgment shall be
rendered against a corporation the court has power to restrain the
corporation, to appoint a receiver of its property, and to take an
account and make distribution thereof among its creditors; and the
district attorney must, immediately after the rendition of such judg
ment, institute proceedings for that purpose.
§ 546. Judgment filed with secretary.] .Upon the rendition of
such judgment against a corporation, the district attorney must cause
a copy of the judgment to be forthwith filed in the office of the
secretary of the territory, whose duty it shall be to record the
same.
§ 547. Forfeitures to territory.] Whenever, by the provisions
of law, any property, real or personal, shall be forfeited to the terri
tory, or to any officer for its use, an action for the recovery of such
property, alleging the ground of the forfeiture, may be brought by the
district attorney, in the district court of the county or subdivision
where the property is situated.

CHAPTER XXVII.
action for the partition of real property.
§ 548. When action brought.] When several co-tenants hold and
are in possession of real property as parceners, joint-tenants, or
tenants in common, in which one or more of them have an estate of
inheritance, or for life or lives, or for years, an action may be
brought by one or more of such persons for a partition thereof,
according to the respective rights of the persons interested therein,
and for a sale of such property, or a part thereof, if it appear that
apartition cannot be made without great prejudice to the owners.
§ 549. Requisites of complaint.] The interests of all persons in
the property, whether such persons be known or unknown, must be set
forth in the complaint specifically and particularly, as far as known to
the plaintiff, and if one or more of the parties, or the share or quan
tity of interest of any of the parties, be unknown to the plaintiff." or
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be uncertain, or contingent, or the ownership of the inheritance
depend upon an executory devise, or the remainder be a contingent
remainder, so that such parties cannot be named, that fact must be set
forth in the complaint.
§ 550. Lienors of record. | No person having a conveyance of, or
claiming a lien on, the property, or some part of it, need be made a
party to the action, unless such conveyance or lien appear 'of record.
§ 551. Lis pendens required. | Immediately after tiling the Gomplaint in the district court, the plaintiff must record in the office of
the register of deeds of the county, or of the several counties in which
the property is situated, a notice of the pendency of the action,
containing the names of the parties, so far as known, the object of the
action, and a description of the property to be affected thereby.
From the time of filing such notice for record all persons shall be
deemed to have notice of the pendency of the action.
§ 552. Summons to whom.] The summons must be directed to all
the joint-tenants and tenants in common, and all persons having an
interest in, or any liens of record by mortgage, judgment, or other
wise upon the property, or upon any particular portion thereof; and
generally, to all persons unknown who have or claim any interest in
the property.
§ 553. Service by publication. | 1 f the party having a share or
interest be unknown, or any one of the unknown parties reside out of
the territory, or cannot be found therein, and such fact is made toappear by affidavit, the summons may be served on such absent or
unknown party by publication as in other cases. When publication
is made, the summons, as published, must be accompanied by a brief
description of the property which is the subject of the action.
§554. Requisites of answers.] The defendants who have been
personally served with the summons and a copy of the complaint, or
who have appeared without such service, must set forth in their
answers, fully and particularly the origin, nature, and extent of their
respective interests in the property; and if such defendants claim a
lien on the property by mortgage, judgment, or otherwise, they must
state the original amount and date of the same, and the sum remain
ing due thereon: also, whether the same has been secured in any other
way, or not; and if secured, the nature and extent of such security, or
they are deemed to have waived their right to such lien.
§555. Title, proofs, and judgment.] The rights of the several
Sarties, plaintiff as well as defendant, may be put in issue, tried, and
etermined in such action; and when a sale of the premises is necessary,
the title must be ascertained by proof to the satisfaction of the court,
before the judgment of sale can be made; and where service of the
complaint has been made by publication, like proof must be required
of the right of the absent or unknown parties before such judgment
is rendered; except that where there are several unknown persons
having an interest in the property, their rights may be ' considered
together in the action, as not between themselves.
fc 556. Part partition and subdivision.] Whenever from any
cause it is, in the opinion of the court, impracticable or highly incon
venient to make a complete partition, in the first instance, among all
the parties in interest, the court may first ascertain and determine
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the shares or interest respectively held by the original co-tenants, and
thereupon adjudge and cause a partition to be made, as if such original
co-tenants were the parties, and sole parties, in interest, and the only
parties to the action, and thereafter may proceed in like manner to
adjudge and make partition separately of each share or portion so
ascertained or alloted as between those claiming under the original
tenant to whom the same shall have been so set apart or may allow
them to remain tenants in common thereof, as they may desire.
§ 557. Outstanding liens—referee.] If it appear to the court by
the certificate of the register of deeds, or clerk of the district court,
or by the sworn or verified statement of any person who may have
examined or searched the records that there are outstanding liens or
incumbrances of record upon such real property, or any part or por
tion thereof, which existed and were of record at the time of the
commencement of the action, and the persons holding such liens are
not made parties to the action, the court must either order such per
sons to be made parties to the action by an amendment or supplemen
tal complaint, or appoint a referee to ascertain whether or not such
liens or incumbrances have been paid, or, if not paid, what amount
remains due thereon, and their order among the liens or incumbrances
severally held by such persons and the parties to the action, and
whether the amount remaining due thereon has been secured in any
manner, and if secured, the nature and extent of the security.
§ 55S. Appearance before referee
service - report.) The
plaintiff must cause a notice to be served a reasonable time previous
to the day for appearance before the referee appointed, as provided in
the preceding section, on each person having outstanding liens of
record, who is not a party to the action, to appear before the referee
at a specified time and place, to make proof, by his own affidavit or
otherwise, of the amount due or to become due contingently or
absolutely thereon. In case such person be absent, or his residence be
unknown, service may be made by publication or notice to his agent,
under the direction of the court, in such manner as may be proper.
The report of the referee thereon must be made to the court, and must
be confirmed, modified, or set aside, and a new reference ordered, as
the justice of the case may require.
4J559. Sale or partition. I If it be alleged in the complaint and
established by evidence, or if it appear by the evidence without such
allegation in the complaint, to the satisfaction of the court, that the
property, or any part of it, is' so situated that partition cannot be
made without great prejudice to the owners, the court may order a
sale thereof. Otherwise, upon the requisite proof being made, it must
order a- partition according to the respective rights of the parties, as
ascertained by the court, and appoint three referees therefor; and must
designate the portion to remain undivided for the owners whose
interests remain unknown, or are not ascertained.
§ 5(50. Method and rules of partition.] In making the partition,
referees must divide the property and allot the several portions thereof
to the respective parties, quality and quantity relatively considered,
according to the respective rights of the parties as determined by the
court, pursuant to the provisions of this chapter, designating the
several portions by proper land-marks, and may employ a surveyor,
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with the necessary assistants to aid them. Before making partition
or sale, the referees may, whenever it will be for the advantage of
those interested, set apart a portion of the propei'ty for a way, road, or
street, and the portion so set apart shall not be assigned to any of the
parties, or sold, but shall i-emain an open and public way, road, or
street, unless the referees shall set the same apart as a private way
for the use of the parties interested, or some of them, their heirs and
assigns, in which case it shall remain such private way.
■ §561. Referees' repokt.| The referees must make a report of
their proceedings, specifying therein the manner in which they executed
their trust and describing the property divided, and the share allotted
to each party, with a particular description of each share.
§ 562. Judgment on report -effect of.] The court may confirm,
change, modify, or set aside, the report, and if necessary, appoint new
referees.
Upon the report being confirmed, judgment must be
rendered that such partition be effectual forever, which judgment is
binding and conclusive:
1. On- all persons named as parties to the action, and their lega!
representatives, who have at the time any interest in the property
divided, or any part thereof, as owners in fee, or as tenants for life, or
for years, or as entitled to the reversion, remainder, or the inheritance
of such property, or any part thereof, after the determination of a
particular estate therein, and who by any contingency may be entitled
to a beneficial in the property, or who have an interest in any undivided
share thereof as tenants for years or for life.
2. On all persons interested in the property, who may be unknown,
to whom notice has been given in the action for partition by publica
tion.
3. On- all other persons claiming from such parties or persons, or
either of them.
And no judgment is invalidated by reason of the death of any party
before final judgment or decree; but such judgment or decree is
as conclusive against the heirs, legal representatives, or assigns, ot
such decedent as if it had been entered before his death.
& 563. Tenants not affected.] The judgment does not affect
tenants for years, less than ten, to the whole of the property which is
the subject of the partition.
§ 564. Payment of expenses. | The expenses of the referees,
including those of a surveyor and his assistants, when employed, must
be ascertained and allowed by the court, and the amount thereof,
together with the fees allowed by the court, in its discretion, to the
referees, must be apportioned among the different parties to the action,,
equitably.
§ 565. Liens follow owner's share.] When a lien is on an
undivided interest or estate of any of the parties, such lien, if a parti
tion be made, shall thenceforth be a charge only on the share assigned
to such party; but such share must first be charged with its just pro
portion of the costs of the partition, in preference to such lien.
§ 566. Certain estates set off. | When a part of the property only
is ordered to be sold, if there be an estate for life or years, in an
undivided share of the whole property, such estate may be set off in
any part of the property, not ordered to be sold.
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§ 567. Proceeds of incumbered property applied.] The proceeds
of the sale of incumbered property must be applied under the direction
of the court, as follows:
1. To pay its just proportion of the general costs of the action.
2. To pay the costs of the reference.
8. To satisfy and cancel of record the several liens in their order of
priority, by payment of the sums due and to become due: the amount
due to be verified by affidavit at the time of payment.
4. The residue among the owners of the property sold, according to
their respective shares therein.
§ 568. Lienor having other security. | Whenever any party to an
action who holds a lien upon the property, or any part thereof, has
•other securities for the payment of the amount of such lien, the court
may. in its discretion, order such security to be exhausted before dis
tribution of the proceeds of sale, or may order a just deduction to be
made from the amount of the lien on the property on account thereof.
§ .561). Distribution by referee.] The proceeds of sale and the
securities taken by the referees, or any part thereof, must be distrib
uted by them to the persons entitled thereto, whenever the court so
directs. Hut in case no direction be given, all of such proceeds and
securities must be paid into court, or deposited therein, or as directed
by the court.
S 570. Part action continued. | When the proceeds of the sale of
any share or parcel belonging to persons who are parties to the action,
and who are known, are paid into court, the action may be continued
as between such parties, for the determination of their respective
claims thereto, which must be ascertained and adjudged by the court.
Further testimony may be taken in court, or by a referee, at the
discretion of the court, and the court may, if necessary, require such
parties to present the facts or law in controversy, by pleadings as in
an original action.
$ 571. Sales how made. | All sales of real property, made by
referees under this chapter, must be made at public auction to the
highest bidder, upon notice published in the manner required for the
sale of real property on execution. The notice must state the terms
of sale, and if the property, or any part of it, is to be sold subject to
a prior estate, charge, or lien, that must be stated in the notice.
S 572. Terms of sale. | The court must, in the order for sale, direct
the terms of credit which may be allowed for the purchase money of
any portion of the real property of which it may direct a sale on
credit, and for that portion of which the purchase money is required,
to be invested for the benefit of unknown owners, infants, or parties
■out of the territory.
§573. Security for purchase money.] The referees may take
separate mortgages aud other securities for the whole, or convenient
Sortions of the purchase money, or such parts of the property as are
irected by the court to be sold on credit, for the shares of any known
owner of full age, in the name of such owner; and for the shares of
an infant, in the name of the guardian of such infant; and for other
shares in the name of clerk of the district court, and his successors in
office.
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§ 574. Estate for life or years.] The person entitled to a tenancy
for life or years, whose estate has been sold, is entitled to receive
such sum as may be deemed a reasonable satisfaction for such estate,
and which the person so entitled may consent to accept instead
thereof, by an instrument in writing, filed with the clerk of the court.
Upon the filing of such consent, the clerk must enter the same in the
minutes of the court.
§ 575. Compensation fok.] If such consent be not given, filed and
entered as provided in the last section, at or before a judgment of sale
is rendered, the court must ascertain and determine what proportion
of the proceeds of the sale, after deducting expenses, will be a just and
reasonable sum to be allowed on account of such estate, and must
order the same to be paid to such- party, or deposited in court for him,
as the case may require.
§ 576. Same unknown.] If the persons entitled to such estate for
life or years be unknown, the court must provide for the protection of
their rights in the same manner, as far as may be. as if they were
known and had appeared.
§ 577. Future estates.] In all cases of sales, where it appears
that any person has a vested or contingent future right or estate in
any of the property sold, the court must ascertain and settle the
proportionate value of such contingent or vested right or estate, and
must direct such proportion of the proceeds of the sale to be invested,
secured, or paid over, in such manner as to protect the rights and
interests of the parties.
% 578. Announcements at sale.] In all cases of sales of property,
the terms must be made known at the time, and if the premises consist
of distinct farms or lots, they must be sold separately.
§ 579. Interest excludes buyers. | Neither of the referees, nor
any person for the benefit of either of them, can be interested in any
purchase; nor can a guardian of an infant party be interested in the
purchase of any real property, being the subject of the action, except
tor the benefit of the infant. All sales contrary to the provisions of
this section are void.
§ 580. Report of sale.] After completing a sale of the property,
om any part thereof, ordered to be sold, the referees must report the
same to the court, with a description of the different parcels of land
sold to each purchaser, the name of the purchaser, the price paid or
secured, the terms and conditions of the sale, and the securities, if any,
taken. The report must be filed in the office of the clerk of the
district court where the property is situated.
$ 581. Order to convey.] If the sale be confirmed by the court,
an order must be entered, directing the referees to execute convey
ances and take securities pursuant to such sale, which they are
hereby authorized to do. Such order may also give directions to
them respecting the disposition of the proceeds of the sale.
§582. Lienor or party a purchaser. | When a party entitled to
a share of the property, or an incumbrancer entitled to have his lien
paid out of the sale, becomes a purchaser, the referees may take his
receipt for so much of the proceeds of the sale as belongs to him.
§ 583. Record and bar of conveyance.] The conveyance must be
recorded in the county where the premises are situated, and shall be a
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bar against all persons interested in the property in 'any way, who
shall have been named as parties in the action; and against all such
parties and persons as were unknown if the summons was served by
publication, and against all persons claiming under them, or either of
them, and against all persons having unrecorded deeds or liens, at the
commencement of the action. '
§ 584. Proceeds due unknown.] When there are proceeds of a
sale belonging to an unknown owner, or to a person without the terri
tory who has no legal representative within it, the same must be
invested in bonds of the United States, for the benefit of the persous
entitled thereto.
§ 585. Securities run to clerk.] When the security of the pro
ceeds of the sale is taken, or when an investment of any such proceeds
is made, it must be done, except as herein otherwise provided, in the
name of the clerk of the district court of the county where the
papers are filed, and his successors in office, who must hold the same
for the use and benefit of the parties interested, subject to the order
of the court.
§ 586. Security to parties.] When security is taken by the
referees on a sale, and the parties interested in such security by an
instrument in writing, under their hands, delivered to the referees,
agree upon the shares and proportions to which they are respectively
entitled, or when shares and proportions have been previously
adjudged by the court, such securities must be taken in the names of
and payable to the parties respectively entitled thereto, and must be
delivered to such parties upon their receipts therefor. Such agree
ment and receipt must be returned and tiled with the clerk.
§ 587. Clerk's duty.] The clerk of the district court, in whose
name a security is taken, or by whom an investment is made, and
his successors in office, must receive the interest and principal as it
becomes due, and apply and invest the same as the court may
direct; and must deposit with the county treasurer all securities taken
and keep an account in a book provided and kept for that purpose in
the clerk's office, free for inspection by all persons, of investments and
moneys received by him thereon, and the disposition thereof.
§ 588. Compensation for inequality.] When it appears that the
partition cannot be made equal between the parties according to their
respective rights, without prejudice to the rights and interests of
some of them, and a partition be ordered, the court may adjudge com"pensation to be made by one party to another, on account of the
inequality; but such compensation shall not be required to be made
to others by owners unknown, nor by an infant, unless it appears
that such infant has personal property sufficient for that purpose, and
that his interest will be promoted thereby. And in all cases the court
has power to make compensatory adjustment between the respective
parties, according to the ordinary principles of equity.
§ 589. Infants share.) When the share of an infant is sold, the
proceeds of the sale may be paid by the referee making the sale to his
general guardian, or the especial guardian appointed for him in
the action, upon giving the security required by law, or directed by
order of the court.
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§ 590. Insane and incompetent.] The guardian who may be
entitled to the custody and management of the estate of an insane
person, or other person adjudged incapable of conducting his own
affairs, whose interest in real property has been sold, may receive in
behalf of such person his share of the proceeds of such real property
from the referees, on executing, with sufficient sureties, an undertak
ing, approved by a judge of the court, that he will faithfully discharge
the ti*ust imposed in him, and will render a true and just account to
the person entitled, or to his legal representative.
§ 591. (Juardian's powers.] The general guardian of an infant,
and the guardian entitled to the custody and management of the
estate of an insane person or other person adjudged incapable of con
ducting his own affairs, who is interested in real property held in
joint tenancy, or in common, or in any other manner, so as to author
ize his being made a party to an action for the partition of, may
consent to a partition without action, and agree upon the share to be
set off to such infant, or other person entitled, and may execute a
release in his behalf to the owners of the shares of the parts to which
they may be respectively entitled, upon an order of the court.
§ 592. Fees and disbursements.] The costs of partition, including
reasonable counsel fees, expended by the plaintiff or either of the
defendants, for the common benefit, fees or referees, and other disburse
ments, must be paid by the parties respectively entitled to share in
the lands divided, in pornortion to their respective interests therein,
and may be included and specified in the judgment. In that case
they shall be a lien on the several shares, and the judgment may
be enforced by execution against such shaves, and against other prop
erty held by the respective parties. When, however, litigation arises
between some of the parties only, the court may require the expense
of such litigation to be paid by the parties there, or any of them.
§ 598. .Single referee. | The court, with the consent of the parties,
may appoint a single referee, instead of three referees, in the proceed
ings under this chapter; and the single referee, when thus appointed,
has all the powers, and may perform all the duties required of the
three referees.
§ 594. Abstract of title cost of same.] If it appears to the court
that it was necessary to have made an abstract of the title to the
property to be partitioned, and such abstract shall have been procured
by the plaintiff, or if the plaintiff shall have failed to have the same
made before the commencement of the action, and any of the defend
ants shall have had such abstract afterwards made, the cost of the
abstract, with interest thereon from the time the same is subject to
the inspection of the respective parties, must be allowed and taxed.
Whenever such abstract is produced by the plaintiff, before the com
mencement of the action, he must file with his complaint a notice
that an abstract of the title has been made, and is subject to the
inspection and use of all the parties to the action, designating therein
where the abstract will be kept for inspection. But if the plaintiff
shall have failed to procure such abstract before commencing the
action, any defendant shall procure the same to be made, he shall, as
soon as he has directed it to be made, file a notice thereof in the action
with the clerk of the court, stating who is making the same, and
87

578

Civil Actions.

Code of Civil Procedure,

where it will be kept when finished. The court, or the judge thereof,,
may direct from time to time, during the progress of the action, who
shall have the custody of the abstract.
§ 595. Who make abstracts.] The abstract mentioned in the last
preceding section may be made by any competent searcher of records,
and need not be certified by the register of deeds or other officer, but
instead thereof, it must be verified by the affidavit of the person mak
ing it, to the effect that he believes it to be correct; but the same may
be corrected from time to time if fouud incorrect, under the direction
of the court.
§ 596. Interest on disbursements.] Whenever, during the pro
gress of the action for partition, any disbursements shall nave been
made, under the direction of the court or the judge thereof, by a party
thereto, interest must be allowed thereon from trie time of making
such disbursements.

CHAPTER XXVIII.
FORECLOSURE OF MORTGAGES.
FORECLOSURE BY ADVERTISEMENT.

§ 597. Power of sale.] Every mortgage of real property contain
ing therein a power of sale, upon default being made in the condition
of such mortgage, may be foreclosed by advertisement in the cases and
manner hereinafter specified.
§ 598. Requisites of proceeding.] To entitle any party to give
notice as hereinafter prescribed, and, to make such foreclosure, it shall
be requisite:
1. That some default in a condition of such mortgage shall have
accrued by which the power to sell has become operative.
2. That no action or proceedings shall have been instituted at law
to recover the debt then remaining secured by such mortgage, or any
part thereof, or, if any action or proceeding has been instituted, that
the same has been discontinued, or, that an execution, upon the judg
ment rendered therein, has been returned unsatisfied, in whole or in
part; and,
3. That the mortgage containing such power of sale has been duly
recorded, and, if it shall have been assigned, that all the assignments
thereon have been duly recorded in the county where such mortgaged
premises are situated.
§ 599. Installments taken separate.] In cases of mortgages given
to secure the payment of money by installments, each of the install
ments mentioned in such mortgage, after the first, shall be taken and
deemed to be a separate and independent mortgage, and such mort
gage, for each of such installments, may be foreclosed in the same
manner and with like effect, as if such separate mortgage were given
for each such subsequent installment; and a redemption of any such sale,
shall have the like effect as if the sale for such installment had been
made upon a prior, independent mortgage.
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§ 600. Publishing notice.] Notice that such mortgage will be
foreclosed by sale of the mortgaged premises, or some part of them,
must be given by publishing the same for six successive weeks, at least
once in each week, in a newspaper of the county where the premises
intended to be sold, or some of them, are situated, if there be one, and,
if not, then in the nearest newspaper published in the territory.
§ 601. Contents of same.] Every notice must specify:
1. The names of the mortgagor and mortgagee, and the assignee, if
any.
2. The date of the mortgage.
3. The amount claimed to De due thereon at the date of the notice.
4. A description of the mortgaged premises, conforming substan
tially with that contained in the mortgage; and,
5. The time and place of sale.
§ 602. Manner of sale.] The sale must be at public auction,
between the hours of nine o'clock in the forenoon and the setting of
the sun on that day, in the county in which the premises to be sold, or
some part of them, are situated, and must be made by the person
appointed for that purpose in the mortgage, or by the sheriff, or his
deputy, of the county, to the highest bidder.
§ 603. Postponement of sale.] Such sale may be postponed, from
time to time, by insei-ting a notice of such postponement, as soon as
practicable, in the newspaper in which the original advertisement was
published, and continuing such publication until such time to which
the sale shall be postponed, at the expense of the party requesting such
postponement.
§ 604. Separate sales of tracts.] If the mortgaged premises con
sist of distinct farms, tracts, or lots, they must be sold separately, and
no more farms, tracts, or lots, must be sold than shall be necessary
to satisfy the amount due on such mortgage at the date of the notice
of sale, with interest and the costs and expenses allowed by law.
§ 605. Mortgagee may purchase.] The mortgagee, his assigns, or
their legal representatives, may, fairly and in good faith, purchase the
premises so advertised, or any part thereof at such sale.
§ 606. Certificate of sale.] Whenever any real property shall be
sold by virtue of a power of sale contained in any mortgage, the officer
or person making the sale shall immediately give to the purchaser a
certificate of sale containing:
1. A particular description of the real property sold.
2. The price bid for each distinct lot or parcel.
3. The whole price paid.
And such officer or person shall file in the office of the register of
deeds where the mortgage is recorded, within ten days from the day of
sale, a duplicate of such certificate; which certificate must be executed
and acknowledged, and may be recorded as provided in case of a
certificate of sale of real property upon execution, and shall have the
same validity and effect.
§ 607. Redemption—by whom—rights.] The property sold may
be redeemed within one year from the day of sale in like manner and
to the same effect as provided in chapter XIII of this code for redemp
tion of real property sold upon execution, so far as the same may be
applicable by:
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1. The mortgagor or his successor in interest in the whole or any
part of the property.
2. A creditor having a lien by judgment or mortgage on the prop
erty sold, or on some share or part thereof subsequent to that on
which the property was sold. Such creditor is termed a redemptioner,
and has all the rights of a redemptioner under that chapter.
And the mortgagor and his successor in interest, has all the rights of
the judgment debtor and his successor in interest as provided therein.
§ 608. Notice to officer.] The notice of redemption required to
be given to the sheriff under that chapter, may, in foreclosure by
advertisement, be given to the officer or person making the sale.
S 609. Deed.] If such mortgaged premises be not redeemed, it
shall be the duty of the officer, or his successor in office, or other per
son, who sold the same, or his executors or administrators, or some
other person appointed by the district court for that purpose, to
complete such sale, by executing a deed of the premises so sold, to
the original purchaser, his heirs, or assigns, or to any person who may
have acquired the title and interest of such purchaser, by redemption
or otherwise.
§ 610. Overplus.] If after any such sale, there remain in the
hands of the officer, or other person making the sale, any surplus
money, after satisfying the mortgage on such real property sold,
and payment of the costs and expenses of such forclosure and sale,
the surplus must be paid over by such officer or other person, on
demand, to the mortgagee, his legal representatives or assigns.
§611. Record evidence of sale.| Any party, desiring to per
petuate the evidence of any such sale, made in pursuance of these
provisions, may proceed :
1. An affidavit of the publication of the notice of the sale, and of
any notice of postponement may be made by the printer or publisher
of a newspaper in which such notice was published, or some person in
his employ knowing the facts.
2. An affidavit of the fact of any sale pursuant to such notice, to be
made by the person who acted as auctioneer at the sale, stating the
time and place, the sum bid. and the name of the purchaser.
The affidavits specified in this section may be taken and certified by
any officer authorized to administer oaths.
§ 612. Affidavits recorded.] Such affidavits must be recorded at
length by the register of deeds of the county in which the real
property is situated, in a book kept for the record of mortgages, and
such original affidavits, the record thereof, and certified copies of
such record, shall be prima facie evidence of the facts therein con
tained.
§ 613. Reference note.| A note referring to the page and book
where the evidence of any sale having been made under a mortgage
is recorded, shall be made by the register recording such evidence in
the margin of the record of such mortgage.
8 614. Effect of record and deed.] A record of the affidavits
aforesaid, and the deed executed, upon the sale of the real property
shall vest in the purchaser or person acquiring title thereto, by
redemption or otherwise, the same force and validity as the deed upon
foreclosure by action provided for in section 623 of this code.
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§ 615. Costs and attorney's fee.] The party foreclosing a mort
gage by advertisement shall be entitled to his costs and disbursements,
out of the proceeds of the sale, in addition to any attorney fee agreed
upon in the mortgage.
FORECLOSURE BY ACTION,

§ 616. Where realty situate—service of process.] Actions for
the foreclosure or satisfaction of mortgages may be brought in the
district court of the county or judicial subdivision where the mortfaged real property, or some portion thereof, is situated, and in case any
eiendant be not a resident of the county or subdivision, process may
be served on him in any other county or subdivision within the terri
tory; or, if he be a non-resident of the territory, or absent, or con
cealed, the same proceedings may thereupon be had as are provided by
this code in such cases.
§ 617. Judgment includes.] Whenever an action shall be brought
for the foreclosure or satisfaction of a mortgage, the court shall have
power to render a judgment against the mortgagor for the amount of
the mortgage debt due at the time of the rendition of such judgment,
and the costs of the action, and to order and decree a sale of the mort
gaged premises, or such part thereof as may be sufficient to pay the
amount so adjudged to be due, and costs of sale, and shall have
power to order and compel the delivery of the possession of the
premises to the purchaser; but in no case under this chapter shall the
possession of the premises so sold, be delivered to the purchaser, or
person entitled thereto until after the expiration of one year from
such sale; and the court may direct the issuing of an execution for
the balance that may remain unsatisfied after applying the proceeds
of such sale.
§ 618. Action exclusive.] After such action shall be commenced
while the same is pending, no proceedings at law shall be had for the
recovery of the debt secured by the mortgage, or any part thereof,
unless authorized by the court.
§ 619. Other party.] If the mortgage debt be secured by the
obligation, or other evidence of debt, of any other person than the
mortgagor, the plaintiff may make such other person a party to the
action, and the court may render judgment for the balance of such
debt remaining unsatisfied, after a sale of the mortgaged premises, as
well against such other person as against the mortgagor, and may
enforce such judgment as in other cases, by execution or other process.
§ 620. Complaint to state.] In an action for the foreclosure or
satisfaction of a mortgage, the complaint shall state whether any
proceedings have been had at law or otherwise for the recovery of the
debt secured by such mortgage, or any part thereof; and if there has,
whether any and what part thereof has been collected.
§ 621. Judgment at law.] If it appear that any judgment has
been obtained in an action at law for the moneys demanded by such
complaint, or any part thereof, no proceedings shall be had in such
case unless an execution against the property of the defendant in such
judgment has been issued, and the sheriff or other officer shall have
made return that the execution is unsatisfied in whole or in part, and
that the defendant has no property whereon to satisfy such execution.
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§ 622. Sales by whom and where.] All sales of mortgaged prem
ises under an order and decree of foreclosure must be made by a
referee, sheriff', or his deputy, of the county or subdivision where the
court, in which the judgment or decree is rendered, is held, or other
person appointed by the court for that purpose, and must be made in
the county or subdivision where the premises, or some part of them
are situated, and shall be made upon the like notice and in the same
manner as provided by law for the sale of real property upon
execution.
§ 623. Certificate of sale—deed and effect.] Whenever any
real property shall be sold under an order, decree, or judgment of
foreclosure, under the provisions of this chapter, the officer or other
person making the sale must give to the purchaser a certificate of sale
as provided by section 606 of this code; and at the expiration of the
time for the redemption of such mortgaged premises, if the same be
not redeemed, the person or officer making the sale, or his successor in
office, or other officer appointed by the court, must make to the pur
chaser or purchasers, their heirs or assigns, or to any person acquiring
the title of such purchaser, by redemption or otherwise, a deed
or deeds to such premises which shall vest in the purchaser
or other party entitled thereto, the same estate that was vested in
the mortgagor at the time of the execution and delivery of the mort
gage, or at any time thereafter; and such deed shall be as valid as if
executed by the mortgagor and mortgagee, and shall be a complete
bar against each of them, and against all the parties to the action in
which the judgment for such sale was rendered, and against their
heirs respectively, and all persons claiming under such heirs.
§ 624. Proceeds — overplus.] The proceeds of every such sale
must be applied to the discharge of the debt adjudged by the court
to be due, and of the costs; and, if there be any overplus, it must be
brought into court for the use of the defendant or of the person
entitled thereto, subject to the order of the court.
§ 625. Same.] If such overplus, or any part thereof, shall remain
in court, for the term of three months, without being applied for, the
judge of the district court may direct the same to be put out at
interest, for the benefit of the defendant, his representatives or
assigns, subject to the order of the court.
§ 626. Part payment.] Whenever an action shall be commenced
for the foreclosure of a mortgage upon which there shall be due any
interest, or any portion or installment of the principal, and there
shall be other portions or installments to become due subsequently,
the complaint shall be dismissed upon the defendants bringing into
court at any time before decree of sale, the principal and interest due,
with costs and disbursements.
§ 627. Same before sale.] If at any time before sale, the defend
ant shall bring into court the principal and interest due, with cost,
the proceedings in such action shall be stayed until a further default,
and in case of a subsequent default in the judgment [payment] of any
of the installments, or any part thereof, of such mortgage, the court
may enforce by order or other process the collection of such subse
quent installment.
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§ 628. Referee view premises.] If the defendant shall not brine
into court the amount due, with costs, or if any other cause, a judgment
or decree shall be entered for the plaintiff, the court may appoint a
referee to ascertain and report the situation of the mortgaged
premises, or may determine the same on oral or other testimony, and
if it shall appear that the same can be sold in parcels, without injury
to the interests of the parties, the decree must direct so much of the
mortgaged premises to be sold as will be sufficient to pay the amount
then due on such mortgage, with costs, and such judgment or decree
shall remain as security for any subsequent default.
§ 629. Successive judgments and sales.] If, in the case mentioned
in the preceding section, there shall be any default, subsequent to
such judgment or decree, in the payment of any portion or install
ment of the principal, or of any interest due upon such mortgage, the
court may, upon the application of the plaintiff, by a further order
founded upon such first judgment or decree, direct a sale of so much
of the mortgaged premises to be made, under such decree, as will
be sufficient to satisfy the amount so due with costs of the application
and the subsequent proceedings thereon; and the same proceedings
may be had as often as a default happen.
§ 680. Sale of whole on first default.] If, in any of the fore
going cases, it shall appear to the court that the mortgaged premises
are so situated that a sale of the whole will be most beneficial to the
parties, the judgment or decree must, in the first instance, be entered
for the sale of the whole premises accordingly.
§ 631. Rebate on undue part.] In such case the proceeds of such
sale must be applied as well to the interest or portion or installment
of the pi-incipal due, as towards the whole or residue of the sum
secured by such mortgage, and not due and payable at the time of such
sale, and if such residue do not bear interest, then the court may
direct the same to be paid with a rebate of the legal interest for the
time during which residue shall not be due and payable, or the court
may direct the balance of the proceeds of such sale, after paying the
sum due, with costs, to be put out at interest for the benefit of the
plaintiff, to be paid to him as the installments or portions of the prin
cipal or interest, may become due, and the surplus for the benefit of
the defendant, his representatives or assigns, to be paid to them by
order of the court.
§ 632. Appeals.] Appeals to the supreme court may be taken in
actions for the foreclosure of mortgages in the same manner as in
other civil actions.
§ 633. Redemption.] All real property sold upon foreclosure of
mortgages, by order, judgment, or decree of court, may be redeemed
at any time within one year after such sale, as prescribed by section
635 of this chapter upon foreclosure by advertisement.
§ 634. Restraint of injury.] The court may, by injunction, on
good cause shown, restrain the party in possession from doing any
act to the injury of real property during the existence of the lien or
foreclosure of a mortgage thereon, and until the expiration of the
time allowed for redemption.
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CHAPTER XXIX.
ACTIONS TO DETERMINE CONFLICTING CLAIMS TO HEAL PROPERTY, ANI>
OTHER ACTIONS CONCERNING REAL ESTATE.

§ 635. Ejectment.] An action may be brought by any pei*son against
another who claims an estate or interest in real property adverse tohim, for the purpose of determining such adverse claim.
§ 636. Default no costs.] If the defendant in such action dis
claim in his answer any interest or estate in the property, or suffer
judgment to be taken against him without answer, the plaintiff can
not recover costs.
§ 637. Description.] In an action for the recovery of real property
it must be described in the complaint with such certainty as to enable
an officer, upon execution, to identify it.
§ 638. Joinder of defendants.] In an action brought by a person
out of possession of veal property, to determine an adverse claim
of an interest or estate therein, the person making such adverse claim
and persons in possession may be joined as defendants, and if the judg
ment be for the plaintiff, he may have a writ for the possession of the
premises, as against the defendants in the action, against whom the
judgment has passed.
§ 639. Of plaintiffs.] Any two or more persons claiming any
estate or interest in lands under a common source of title, whether
holding as tenants in common, joint-tenants, co-parceners, or in sever
alty, may unite in an action against any person claiming an adverse
estate or interest therein, for the purpose of determining such adverse
claim, or of establishing such common source of title, or of declaring
the same to be held in trust, or of removing a cloud upon the same.
§ 640. Right failing after action.] In an action for the recovery
of real property, where the plaintiff shows a right to recover at the
time the action was commenced, but it appeals that his right has
terminated during the pendency of the action, the verdict and judg
ment must be according to the fact, and the plaintiff may recover
damages for withholding the property.
§ 641. Improvements in good faith.] In an action for the recovery
of real property, upon which permanent improvements have been
made by a defendant, or those under whom he claims, holding under
color of title adversely to the claim of the plaintiff, in good faith, the
value of such improvements must be allowed as a counter-claim by
such defendant.
§642. Same how pleaded.] The counter-claim in such action
must set forth, among other things, the value of the land aside from
the improvements thereon, and also as accurately as practicable the
improvements upon the land and the value thereof.
% 643. Specific findings.] Issues may be joined and tried as in
other actions, and the value of the land aside from the value of the
improvenients thereon, and the separate value of the improvements
must be specifically found by the verdict of the jury, the report of the
referee, or the findings of the court.
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i § 644. Cross judgments -adjustment.] The judgment of the court
upon such rinding, if in favor of the plaintiff, for the recovery of the
real property, and in favor of the defendant for the counter-claim^
shall require such defendant to pay to the plaintiff the value of the
land as determined by such rinding, and the damages, if any, recovered,
for withholding the same, and for waste committed upon such land by
the defendant, within sixty days from the rendition of such judgment,
and in default of such payment by the defendant, that the plaintiff
shall pay to the defendant the value of the improvements as deter
mined by such finding, less the amount of any damages so recovered
by plaintiff for withholding the property, and for any waste com mitted
upon such land by the defendant, and until such payment, or tender,,
and deposit in the office of the clerk of the court, in which such action
is pending, no execution or other process shall issue in such action to
dispossess such defendant, his heirs or assigns.
§ 645. Right of entry. | The court in which an action is pending
for the recovery of real property, or for damages tor an injury thereto.
or a judge thereof, may, on motion, upon notice by either party, for
good cause shown, grant an order allowing to such party the right to
enter upon the property, and make survey and measurement thereof,
and of any tunnels, shafts, or drifts thereon, for the purpose of the
action, even though entry for such purpose has to be made through
other lands belonging to parties to the action.
§ 646. Order for service.] The order must describe the property,
and a copy thereof must be served on the owner or occupant; and
thereupon such party may enter upon the property, with necessary
surveyors and assistants, and make such survey and measurement; but
if any unnecessary injury be done to the property, he is liable therefor.
§ 647. Purchaser under execution.] When real property has been
sold on execution, the purchaser thereof, or any person who may have
succeeded to his interest, may, after his estate becomes absolute,
recover damages for injury to the propert}' by the tenant in possession
after sale, and before possession is delivered under the conveyances.
§ 64S. Alienation not to affect action.] An action for the
recovery of real property against a person in possession cannot be
prejudiced by any alienation made by such person, either before or
after the commencement of the action.
§ 649. Mining customs.] In actions respecting mining claims, proof
must be admitted of the customs, usages, or regulations established
and in force at the bar or diggings embracing such claim; and such
customs, usages, or regulations, when not in conflict with the laws of
this territory and of the United States, must govern the decision of
the action.
§ 650. Occupying claimants.] Any person settled upon the public
lands belonging to the United States, on which settlement is not
expressly prohibited by congress, or some department of the general
government, may maintain an action for any injuries done the same:
also an action to recover the possession thereof, in the same manner
as if he possessed a fee-simple title to said lands.
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CHAPTER XXX.
ACTION FOR NUISANCE, WASTE, AN!) WILLFUL TRESPASS ON REAL PROPERTY.

§ 651. Nuisance defined —who may bring action.] Anything
which is injurious to health, or indecent, or offensive to the senses, or
3111 obstruction to the free use of property, so as to interfere with the
comfortable enjoyment of life or property, is a nuisance, and the
subject of an action. Such action may be brought by any person
whose property is injuriously affected, or whose personal enjoyment is
lessened by the nuisance; and by the judgment the nuisance may be
enjoined or abated, as well as damages recovered.
»
| 652. Waste- when actionable.] If a guardian, tenant for life or
years, joint tenant, or tenant in common of real property, commit waste
thereon, any person aggrieved by the waste may bring an action against
him therefor, in which action there may be judgment, for treble
•damages, forfeiture of the estate of the party offending, and eviction
from the premises.
§653. To whom judgment given.] Judgment of forfeiture and
eviction shall only be given in favor of the person entitled to the
reversion against the tenant in possession, when the injury to the
•estate in reversion shall be adjudged in the action to be equal to the
value of the tenant's estate or unexpired term, or to have been done
in malice.

CHAPTEE XXXI.
ACTION TO ENFORCE MECHANICS' LIENS.

§ 654. No lien.] No person is entitled to a. mechanic's lien who
takes collateral security on the same contract.
§ 655. Lien to whom and for what.] Every mechanic, or other
person who shall do any labor upon, or furnish any materials, machinery,
or fixtures for any building, erection, or other improvements upon
land, including those engaged in the construction or repair of any
work of internal improvement, by virtue of any contract with the
owner, his agent, trustee, contractor, or sub-contractor, upon comply
ing with the provisions of this chapter, shall have for his labor done,
■or materials, machinery, or fixtures furnished, a lien upon such build
ing,•erection, or improvement, and upon the land belonging to such
owner, on which the same is situated, to secure the payment of such
labor done, or materials, machinery, or fixtures furnished.
§ 656. Proceedings by sub-contractor. | Every sub-contractor wish,
ing to avail himself of the benefits of this chapter, shall give notice
* _
to the owner, his agent, or trustee, before or at the time he furnishes
>^j
any of the things aforesaid or performs any labor, of his intention to
|N
perform theVanie, and the probable value thereof: and if afterwards
i*, • nhe things are furnished or labor done, the sub-contractor shall settle
rj> I . • with the contractor therefor, and the settlement in writing, signed by
*.**
the contractor and certified by him to be just, shall be given to the
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owner, his agent or trustee, within thirty days from the time the
things shall have been furnished, or the labor performed; the sub-con
tractor shall file with the clerk of the district court of the county or
judicial subdivision in which the building, erection, or other improve
ment is situated, a copy of such settlement, which shall be a lien on
such building, erection, or other improvement for which the things
were furnished or the labor performed; and shall at the time file a
correct description of the property to be charged with the lien, the
correctness of which shall be verified by affidavit.
§ 657. Notice presumed lien filed in sixty days—limitation.]
Every railway owner, company, or contractor and sub-contractor upon
any railway, shall be deemed to have the notice provided for by the pre
ceding section for a period of sixty days from the last day of the
nionth in which such labor was done, or material furnished, during
which period any person who has performed such labor or furnished
such material may file a lien with the clerk of the district court as
provided in the preceding section, which lien shall be binding upon
the erection, excavation, embankment, bridge, road-bed or right, of
way, and upon all land upon which the -same may be situated, to the
full value of such labor or material, in the county or judicial subdi
vision in which the same is filed. In case the lien is sought to be
enforced against the owner, the liability shall not be greater than his
liability would have been to the owner at the time the labor was per
formed or material furnished; but the liability of the owner, in case
actual notice shall be given after the sixty days, shall be the same
as provided in this chapter.
§ 658. Lien in six months—affidavit- statement.] Every sub
contractor may, at any time within six months after his labor is
performed or materials furnished, make a statement thereof in writing,
supported by affidavit that the same is just and true, and file the same
with the clerk of the district court of the proper county or judicial
subdivision, and give notice thereof, with a copy of such statement to
the owner, his agent, or trustee, and to the contractor; and from and
after the service of such notice, his lien therefor, shall have the same
force and effect, and be prosecuted in like manner as a lien by the
contractor, but shall be enforced against the property only to the
extent of the balance due to the contractor at the time of the service
of such notice upon the owner, his agent or trustee.
§ 659. If settlement refused.] In case the contractor shall
refuse to make and sign such settlement, then the sub-contractor may
make a just and true statement of the labor done, or things furnished,
giving all credits, which he shall present to the owner, nis agent, or
trustee, and shall also, within said thirty days, file a copy of the same,
verified ' by affidavit, with the clerk of the district (^ourt of the
county or judicial subdivision in which the building, ' erection, or
other improvement is situated, together with a correct description
of the property to be charged with the lien.
§ 660. Effect of certificate.] The certificate of settlement or
statement of the sub-contractor, shall be a justification to the owner
in withholding from the contractor the amount appearing thereby to
be due the sub-contractor until the same has been paid, and the

*.;■
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owner shall become the surety of the contractor to the sub-contractor
for, the amount due to the extent before provided.
§ 661. Service of notices.1 The notices mentioned in this chapter
may be served by any sheriff or constable, and the return thereon
shall be received in evidence without further proof.
§ 662. Liens of other persons.] Every person, except as has been
provided for sub-contractors, who wishes to avail himself of the pro
visions of this chapter, may file with the clerk of the district court
of the county or judical subdivision in which the building, erection,
or other improvement to be charged with the lien is situated, and
within ninety days after all the things aforesaid shall have been fur
nished or the labor done, a just and true account of the demand due him
after allowing all credits, and containing a correct description of the
property to be charged with said lien, and verified by affidavit; but a
failure to file the same within the time aforesaid shall not defeat the
lien, except against purchasers or incumbrancers in good faith, with
out notice, whose rights accrued after the ninety days and before any
claim for the lien was filed.
§ 663. • Clerk's record entries. ] The clerk of the district court
shall indorse upon every account the date of its filing, and make an
abstract thereof in a book to be kept by him for that purpose, and
properly indorsed, containing the date of its filing, the name of the
person filing the lien, the amount of said lien, the name of the person
against whose property the lien is filed, and a description of the prop
erty to be charged with the same.
§ 664. Priority of liens.] The liens for labor done or things fur
nished shall have priority in the order of the filing of the accounts
thereof as aforesaid, and shall be preferred to all other liens and
incumbrances which may be attached to or upon said building, erection,
or other improvement, and to the land on which the same is situated,
or either of them, made subsequent to the commencement of said
building, erection, or other improvement.
§ 665. Extent of liens on leased land.] The entire land upon
which any such building, erection, or other improvement is situated,
including that portion of the same not covered therewith, shall be
subject to all liens created by this chapter, to the extent of all the
right, title, and interest owned therein by the owner thereof, for whose
immediate use or benefit such labor was done or things furnished, and
when the interest owned in said land by such owner of such building,
erection, or other improvement, is only a lease-hold interest, the
forfeiture of such lease for the non-payment of rent, or for non
compliance with any of the other stipulations therein, shall not for
feit or impair such liens so far as it concerns such buildings, erections,
and improvements, but the same may be sold to satisfy said lien, and
be removed within thirty days after the sale thereof by the
purchaser.
§ 666. Lien superior to mortgage when.] The lien for the things
aforesaid, or work, shall attach to the buildings, erections, or improve
ments, for which they were furnished or done, in preference to any
prior lien or incumbrance, or mortgage upon the land upon which the
same is erected or put, and any person enforcing such lien, may have
such building, erection, or other improvement, sold under execution.
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and the purchaser may remove the same within a reasonable time
thereafter.
§ 667. Action to enforce.] Any person having a lien by virtue of
this chapter may bring an action to enforce the same in the district
court of the county or judicial subdivision wherein the property is
situated.
§ 66S. Demand upon Lienor.] Upon the written demand of the
owner, his agent or contractor, served on the*person holding the lien,
requiring him to commence suit to enforce such lien, such suit shall
be commenced in thirty days thereafter or the lien shall be for
feited.
§ 669. Owner defined.] Every person for whose immediate use
and benefit any building, erection, or improvement is made, having
the capacity to contract, including guardians of minors, or other
persons, shall be included in the word owner thereof.
§ 670. Satisfaction of liens — penalty.] Whenever a lien has
been claimed by filing the same in the clerk's office, and it is after
wards paid, the creditor shall acknowledge the satisfaction thereof on
the proper book in such office, or otherwise, in writing, and if he
neglects to do so for ten days after demand, he shall forfeit and pay
twenty-five dollars to the owner or contractor, and be liable to any
person injured to the extent of the injury.
§ 671. Sub-contractor defined.] All persons furnishing things or
doing work provided for by this chapter, shall be considered sub-con
tractors, except such as have therefor contracts directly with the
owner, proprietor, his agent or trustee.
LIENS FOR KEEPING AND PASTURING STOCK.

§ 672. Who have liens.] Any farmer, ranchman, or herder of cattle,
tavern keeper, or livery stable keeper, to whom any horses, mules,
cattle, or sheep, shall be entrusted for the purpose of feeding, herding,
pasturing, or ranching, shall have a lien upon said horses, mules, cattle,
or sheep, for the amount that may be due for such feeding, herding,
pasturing, or ranching, and shall be authorized to retain possession of
such horses, mules, cattle, or sheep, until the said amount is paid;
Provided. That these provisions shall not be construed to apply to
stolen stock.
§ 673. Lien only against owner. | The provisions of this act shall
not be construed to give any farmer, ranchman or herder of cattle,
tavern keeper or livery stable keeper, any lien upon horses, mules, cat
tle, or sheep, put into their keeping, for the purposes mentioned in the
previous section, when said property was not owned by the person
entrusting the same at the time of delivering them into the possession
of said farmer, ranchman, herder, tavern keeper, or livery stable keeper.

CHAPTER XXXII.
action to foreclose liens on chattels.
§674. Who may maintain—requisites of judgment.] An action to
foreclose a lien upon a chattel may be maintained by an innkeeper,
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boarding-house keeper, mechanic, workman, bailee, or other person
having a lien at common law or under the statutes of this territory.
A judgment in favor of the plaintiff must specify the amount of the'
lien and direct a sale of the chattel, to satisfy the same and costs, by
the sheriff or other officer of the court in like manner as when the
sheriff sells personal property under execution, and the application
by him of the proceeds of the sale, less his fees and expenses, to the
payment of the judgment and costs. The judgment must also pro
vide for the payment of the surplus to the owner of the chattel, and
for the safe keeping of such surplus if necessary, until it is claimed
by him.
§ 675. Justice's jurisdiction.] A justice of the peace has jurisdic
tion of such action, in all cases to enforce liens upon personal prop
erty where the amount of the lien claimed is less than one hundred
dollars, concurrent with the district court; Provided, This chapter
shall not be construed to affect any other existing right or remedy to
foreclose or enforce a lien upon a chattel.

CHAPTER XXXIII.
DAMAGES FOR INJURIES TO PERSONS AND PROPERTY.

§ 676. Loss of life by railroad.1 If the life of any person not in
the employment of a railroad corporation, shall be lost, in this terri
tory, by the reason of the negligence or carelessness of the proprietor or
proprietors of any railroad, or by the unfitness, or negligeuce or care
lessness of their employes or agents, the personal representatives of
the person whose life is so lost, may institute suit and recover dam
ages in the same manner that the person might have done for any
injury where death did not ensue.
§ 677. Who may sue- punitive damages.] If the life of any per
son or persons is lost or destroyed by the neglect, carelessness, or
unskillfulness of another person or persons, company or companies,
corporation or corporations, their or his agents, or servants or
employes, then the widow, heir, or personal representatives of the
deceased shall have the right to sue such person or persons, company
or companies, corporation or corporations, and recover punitive dam
ages for the loss or destruction of the life aforesaid.
§ 678. For stock injured.] All railroad corporations in this terri
tory shall pay full damages to the owner or owners of horses and
other stock and cattle that they may negligently or carelessly kill or
damage by their cars, locomotives, agents, or employes, along said
railroad or its branches, within the Territory of Dakota.
§679. Presumption.] The killing or damaging of any horses, cattle,
or other stock, by the cars or locomotives along said railroad or
branches, shall be prima facie evidence of carelessness and negligence
of said corporation.
§ 680.
Proceedings.]
Whenever any horses, .cattle, or stock
may be killed or crippled by any train of cars or locomotives upon
any railway within this territory, it shall be lawful for the owner of

Code of Civil Procedure.

Civil Actions.

59 f

the horses, stock, or cattle so killed or crippled, after first giving a
station agent of the corporation to which said railway shall belong,
written notice of his intention, to apply to a justice of the peace within
the county in which said stock may have been killed or crippled, toappoint appraisers to affix a value upon the horses, cattle or stock so
killed or crippled, and said justice of the peace shall appoint three
discreet and disinterested citizens of the county a board of appraisers,
who after having been duly sworn, shall examine the horses, cattle, or
stock so killed or crippled, and affix a value upon the same if killed,.
or assess the damages to the same if crippled, and return to said
justice of the peace a written report, describing the horses, cattle,
or . stock, stating whether they were killed or crippled, and alsosetting out the valuation or assessment of damage made by them;
which report said justice shall preserve as a part of the records of
his office.
§681. Action if corporation pail.J Incase the corporation shall
fail, for the space of sixty days, to pay to the owner of the horses.
cattle or stock so killed or crippled, the full amount assessed by said
board of appraisers, and one-half the costs attending the assessment,.
the owner shall have the right to institute an action, in any court in
the county of competent jurisdiction, on the original cause of action;
and if upon the trial of this action the owner recovers a verdict, it
shall be the duty of the court to render judgment in the owner's favor
for the amount of said verdict, and all costs incurred subsequent to the
killing or crippling: but if the owner fails to recover a verdict, the
costs of the action shall be taxed against him.
§ 682. Fees.] The justice of the peace and the three appraisers.
shall receive for their services under this act, each, the sum of one
dollar, to be paid equally by the railroad corporation, owner or owners
of the horses, cattle, or stock, killed or crippled.

PAET III.
Special Proceedings of a Civil Nature.
CHAPTER XXXIV.
PRELIMINARY PROVISIONS.

§ 683. Parties.] The party prosecuting a special proceeding may
be known as the plaintiff, and the adverse party as the defendant.
§ 684. Definitions.] A judgment in a special proceeding is the
final determination of the rights of the parties therein. The definitions
of a motion and an order in a civil action are applicable to similar
acts in a special proceeding.
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WRIT OF CERTIORARI.

§ 685. When and by whom granted.] A writ of certiorari may be
granted by the supreme and district courts when inferior courts,
officers, boards, or tribunals have exceeded their jurisdiction, and there
is no wrrit of error or appeal, nor in the judgment of the court, any
other plain, speedy, and adequate remedy.
§ 158(5. How commenced. | The application must be made on affidavit
by the party beneficially interested, and the court may require a notice
of the application to be given to the adverse party, or may grant an
order to show cause why it should not be allowed, or may grant the
writ without notice.
§ 687. To whom writ directed.] The writ may be directed to the
inferior court, tribunal, board, or officer, or to any other person having
the custody of the record or proceedings to be certified.
§ 688. Requisites of writ. | The writ of certiorari shall command
the party to whom it is directed to certify fully to the court issuing
the writ, at a specified time and place, and annex to the writ a
transcript of the record and proceedings, describing or referring to
them, with convenient certainty, that the same may be reviewed by
the court; and requiring the party in the meantime to desist from
further proceedings in the matter to be reviewed.
§ 689. Stay of proceedings.] If a stay of proceedings be not
intended, the words requiring the stay must be omitted from the writ:
these words may be inserted or omitted, in the sound discretion of the
court, but if omitted, the power of the inferior court, or officer, is not
suspended, or the proceedings stayed.
§ 690. Service.] The writ must be served in the same manner as a
summons in civil action, except when otherwise expressly directed by
the court.
§ 691. Extent of review.] The review upon this writ cannot be
extended further than to determine whether the inferior court tri
bunal, board or officer, has regularly pursued the authority of such
co int. tribunal, board or officer.
§ 692. Return and hearing.] If the return of the writ be defective,
the court may order a further return to be made. When a full return
has been made, the court must hear the parties, or such of them as
may attend for that purpose, and may thereupon give judgment either
affirming or annulling, or modifying the proceedings below.
§ 693. Judgment .sent below.] A copy of the judgment, signed by
the clerk, must be transmitted to the inferior court, tribunal, board, or
officer, having the custody of the record or proceedings certified up.
S 694. Judgment roll.] A copy of the judgment, signed by the
■clerk, entered upon or attached to the writ and return, constitute the
judgment roll.
writ of mandamus.
§ 69."). By and to whom issued.] The writ of mandamus may be
issued by the supreme and district courts, to any inferior tribunal,
corporation, board or person, to compel the performance of an act,
which the law specially enjoins, as a duty resulting from an office,
trust, or station: or to compel the admission of a party to the use and
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enjoyment of a right or office to which he is entitled, and from which
he is unlawfully precluded by such inferior tribunal, corporation, board,
or person.
§ 696. When issued.] The writ must be issued in all cases where
there is not a plain, speedy and adequate remedy, in the ordinary
course of law. It must be issued upon affidavit, upon the application
of the party beneficially interested.
§ 697. Alternative oe peremptory. | The writ may be either
alternative or peremptory. The alternative writ must state generally
the allegation against the party to whom it is directed, and command
such party, immediately upon the receipt of the writ, or at some other
specified time, to do the act required to be performed, or to show cause
before the court, at a specified time and place, why he has not done so.
The peremptory writ must be in a similar form, except that the words
requiring the party to show cause why he has not done the command,
must be omitted, and a return day inserted.
§ 698. When each may issue.] When the application to the court
is made without notice to the adverse party, and the writ be allowed,
the alternative writ must be first issued: but if the application be
upon due notice, and the writ be allowed, the peremptory writ may
be issued in the first instance. The notice of the application, when
given, must be at least ten days. The writ cannot be granted by
default. The case must be heard by the court, whether the adverse
party appear or not.
§ 699. Answer.] On the return of the alternative writ, or the day
on which the application for the writ is noticed, the party on whom
the writ or notice has been served may show cause by answer, under
oath, made in the same manner as an answer to a complaint in a civil
,actiori.
§700. Jury may assess damages.) If an answer be made, which
raises a question as to a matter of fact essential to the determination
of the motion, and affecting the substantial rights of the parties, and,
upon the supposed truth of which allegation the application for the
writ is based, the court may, in its discretion, order the question to be
tried before a jury, and postpone the argument until such trial can be
had, and the verdict certified to the court. The question to be tried
must be distinctly stated in the order for trial, and the county or
subdivision must be designated in which the same shall be had. The
order may also direct the jury to assess any damages which the appli
cant may have sustained, in case they find for him.
§ 701. Latitude of proof.] On the trial the applicant is not
precluded by the answer from any valid, objection to its sufficiency,
and may countervail it by proof, either in direct denial or by way of
avoidance.
§ 702. New trial.] The motion for new trial must be made in the
court in which the issue of fact is made.
§ 703. Transmission of verdict.] If no notice of a motion for a
new trial be given, or, if given, the motion be denied, the clerk, within
five days after rendition of the verdict or denial of the motion, must
transmit to the court in which the application for the writ is pending,
a certified copy of the verdict attached to the order of trial, after which
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either party may bring on the argument of the application, upon
reasonable notice to the adverse party.
§ 704. Hearing.] If no answer be made, the case must be heard on
the papers of the applicant. If .the answer raises only questions of
law, or puts in issue only immaterial statements, not affecting the
substantial rights of the parties, the court must proceed to hear, or fix
a day for hearing, the argument of the case.
§ 705. Damages —peremptory writ.] If judgment be given for the
applicant, he may recover the damages which he has sustained, as
found by the jury, or as may be determined by the court or referee,
upon a reference to be ordered, together with costs; and for such
damages and costs execution may issue; and a peremptory mandamus
must also be awarded without delay.
§ 706. Service upon majority of board.) The writ must be served
in the same manner as summons in a civil action, except when other
wise expressly directed by order of the court. Service upon a majority
of the members of any board or body is service upon the board or body,
whether at the time of the service the board was in session or not.
$ 707. Disobedience punishment.] When a peremptory mandamus
has been issued and directed to an inferior tribunal, corporation,
board, or person, if it appear to the court that any member of such
tribunal corporation, board, or such person upon whom the writ has
been personally served, has. without just excuse, refused or neglected
to obey the same, the court may. upon motion, impose a fine not
exceeding one thousand dollars. In case of persistence in a refusal
of obedience, the court may order the party to be imprisoned, until
the writ is obeyed, and may make any orders necessary and proper for
the complete enforcement of the writ.
t

WRIT OF PROHIBITION.

§ 70S. Definition of writ.] The writ of prohibition is the counter"part of the writ of mandamus. It arrests the proceedings of any
tribunal, corporation, board, or person, when such proceedings are
without or in excess of the jurisdiction of such tribunal, corporation.
board, or person.
§ 709. By whom and when issued.) It may be issued by the
supreme and district courts, to an inferior tribunal, or to a corpora
tion, board, or person, in all cases where there is not a plain, speedy,
and adequate remedy in the ordinary course of law. It is issued upon
affidavit, on the application of the person beneficially interested.
§ 710. Alternative or peremptory.] The writ must be alternative
or peremptory. The alternative writ must state generally the allega
tion against the party to whom it is directed, and command such
party to desist or refrain from further proceedings in the action or
matter specified therein, until further order of the court from which
it is issued, and to show cause before such court, at a specified time
and place, why such party should not be absolutely restrained from
any further proceedings in such action or matter. The peremptory
writ must be in a similar form, except that the words requiring the
party to show cause why he should not be absolutely restrained, etc.,
must be omitted and a return day inserted.
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§ 711. Proceedings.] The provisions for the proceeding under the
writ of mandamus, except the first three sections thereof, apply to
this proceeding.
MISCELLANEOUS PROVISIONS.

§ 712. Supreme or district judges.] Writs of certiorari, manda
mus, and prohibition may be issued by any two justices of the supreme
court or by a judge of the district court, in vacation, and when issued
by a judge of the district court, maybe made returnable, and a hear
ing thereon be had in vacation.
§ 713. Rules of practice.] Except as otherwise provided in this
■chapter, the provisions of part two, of this code are applicable to and
constitute the rules of practice in the proceedings mentioned in this
chapter.
§ 714. New trials and appeals.] The provisions of part two, rela
tive to new trials and appeals, except in so far as they are inconsistent
herewith, apply to the proceedings mentioned in this chapter.

CHAPTER XXXV.
OP summary proceedings.
CONFB88ION OF JUDGMENT WITHOUT ACTION.

§715. For what confessed.] A judgment by confession maybe
entered without action, either for money due or to become due, or to
secure any person against contingent liabibility on behalf of the
defendant, or both, in the manner prescribed by this chapter.
§ 716. Verified statement—contents.] A statement. in writing
must be made, signed by the defendant, and verified by his oath, to the
following effect:
1. It must state the amount for which judgment may be entered,
and authorize the entry of judgment therefor.
2. If the judgment to be confessed be for money due or to become
<lue. it must state concisely the facts out of which the debt arose,
-and must show that the sum confessed therefor is justly due, or to
become due.
3. If the judgment to be confessed be for the purpose of securing
the plaintiff against a contingent liability, it must state concisely the
facts constituting the liability, and must show that the sum confessed
therefor does not exceed the amount of such liability.
§ 717. Proceedings in court- execution.] The statement must be
presented to the district court or a judge thereof, and if the same be
found sufficient, the court or judge shall indorse thereon an order
that judgment be entered by the clerk, whereupon it may be filed in
the office of the clerk who shall enter in the judgment book a judg
ment for the amount confessed, with costs. The statement and affi
davit, with the judgment, shall thenceforth become the judment roll.
Execution may be issued and enforced thereon, in the same manner
as upon judgments in other cases in such courts. When the debt for
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which the judgment is recovered is not all due, or is payable in
installments and the installments are uot all due, the execution may
issue upon such judgment for the collection of such installments as
have become due, and shall be in the usual form, but shall have
endorsed thereon, by the attorney or person issuing the same a
direction to the sheriff to collect the amount due on such judgment,
with interest and costs, which amount shall be stated with interest
thereon, and the costs of said judgmeut. Notwithstanding the issue
and collection of such execution, the judgment shall remain as
security for the installments thereafter to become due, and whenever
any further installments become due, execution may, in like
manner, be issued for the collection and enforcement of the same.
SUBMITTING A CONTROVERSY .WITHOUT ACTION.

§ 718. Requisites of the case.] Parties to a question in difference,
which might be the subject of a civil action, may, without action,
agree upon a case containing the facts upon which the controversy
depends, and present a submission of the same to any court
which would have jurisdiction if an action had been brought. But
it must appear by affidavit that the controversy is real, and the pro
ceeding in good faith, to determine the rights of the parties. The
court shall thereupon hear and determine the case, at a general term,
and render judgment thereon, as if an action were pending.
§ 719. Judgment and roll.] Judgment shall be entered in the
judgment book, as in other cases, but without costs for any proceeding
prior to trial. The case, the submission, and a copy of the judgment
shall constitute the judgment roll.
§720. When on civil judgment.] The judgment may be enforced
in the same manner as if it had been rendered in an action, and shall
be subject to appeal in like manner.
RELIEF OF PERSONS CONFINED IN JAIL ON CIVIL PROCESS.

§ 721. Discharge authorized.] Every person confined in jail on
execution issued on judgment recovered in civil action, shall be dis
charged therefrom at the end of ten days from his first confinement
therein, upon the conditions hereinafter specified.
§ 722. Notice of application.] Such person must cause notice in
writing to be given to the plaintiff when and where he will apply to
the judge of the district court in which the judgment was submitted,
for the purpose of obtaining a discharge from his imprisonment.
§ 723. Service of notice.] Such notice must be served by deliver
ing to and leaving with the plaintiff, his agent, or attorne}7, a copy
thereof, at least one day before the hearing of the application, when
the plaintiff, his agent or attorney served, live in the town or city where
the application is to be heard, to which time of service one day must
be added for every twenty miles, or fraction thereof, the plaintiff, his
agent or attorney, served shall reside distant from the place of hearing.
§ 724. Hearing.] At the time and place specified in the notice,
such person must be taken under the custody of the sheriff before such
district judge and examined on oath concerning his property and
effects, and the disposal thereof, and his ability to pay the judgment
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for which he is committed; and such district judge shall also hear any
other legal or pertinent evidence that may be produced by the debtor
or creditor; and such examination must, at the election of the creditor,
be reduced to writing and subscribed and sworn to by the debtor and
other witnesses.
§ 725. Oath by prisoner. J If, upon such examination, the judge
before whom the same is had, shall be satisfied that the prisoner is
entitled to his discharge, he shall administer to him the following
oath, to wit:
I
do solemnly swear [or affirm] that I 'have not any estate, real or personal, to
the itmount of ten dollars, except such as is by law exempt from levy and sale on execution,
and that I have not any other estate, nor have I conveyed, concealed, or in any way disposed of
any of my property, real or personal, with design to secure the same to my use, to hinder, or
delay, or defraud my creditors. So help me Uod.
[Signed A. 15.]

§ 726. Certificate of discharge.] After administering the oath,
the judge must make a certificate under his hand as follows:
To the sheriff of the county
upon an execution at the suU o.
imprisoned from no other cause.

. . .' : I do hereby certify that
confined in your jail
, is entitled to be discharged from imprisonment, if he be

§ 727. Forever exempt.] The jailer, upon receiving such eertificate; must forthwith discharge the prisoner, if he be imprisoned from
no other cause. The prisoner, after being so discharged, shall be for
ever exempt from arrest or imprisonment for the same debt, unless he
shall have been convicted of having sworn falsely upon his examin
ation, or in taking the oath herein prescribed.
§ 728. Judgment against estate.] The judgment against any
prisoner who is discharged as herein provided for shall remain in full
force against the estate which may then, or at any time after, belong
to him. And the plaintiff may take out a new execution against the
goods and estate of the debtor, in like manner and wTith like effect as
if he had never been committed in execution.
§ 729. Prison costs.'] If the debtor shall undertake to satisfy the
execution he- shall not be entitled to his discharge from imprisonment
until he has paid all the charges for his commitment, and support in
prison, in addition to the sum due on the execution, and the costs and
charges thereon.
§ 730. Discharge by plaintiff. | The prisoner may at any time be
discharged upon the order of the plaintiff in the action, and when so
discharged such debtor shall not thereafter be liable to imprisonment
-again for the same cause of action.
§ 731. Expenses advanced.] Whenever a debtor is committed to
jail on execution in a civil action, the creditor, or some one in his
behalf, must advance to the sheriff or jailer sufficient money to pay
for the support of such prisoner from time to time; and in case such
creditor shall neglect or refuse to so advance the money for such
prisoners support, upon the sheriff's or jailer's demand, the jailer must,
at the expiration of twenty-four hours after such demand, discharge
such prisoner from custody, and such discharge shall have the same
effect as a discharge by order of the creditor.
§ 732. Recommitment.] If upon the examination the prisoner shall
not be discharged he must be recommitted to jail under the execution,
and shall not be again entitled to apply for his discharge from
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imprisonment, as herein provided, except upon the ground of newly
discovered evidence, or for other good cause shown to the district
judge granting the application.
§ 733. Appeals.] Either party may appeal to the supreme court
from the order of the district judge, granting or refusing a discharge
from imprisonment, under these provisions, in the same manner as
from an order granting, refusing, continuing, or modifying, a pro
visional remedy.

CHAPTER XXXVI.
CHANGE OF NAMES OF PERSONS AND PLACES.

§ 734. District court power.] The district court shall have the
authority to change the names of persons, towns, villages, and cities
within this territory.
§ 735. Petition- contents.] Any person desiring to change his oi
lier name, may tile a petition in the district court of the county or
subdivision in which such person may be a resident, setting forth:
1. That the petitioner has been a bona fide citizen of such county or
subdivision for at least six months prior to the filing of the petition.
2. The cause for which the change of the petitioner's name is sought.
3. The name asked for.
And it shall be the duty of the judge of the district court, at any
term thereof after the filing of such petition, upon being duly satisfied
by proof in open court, of the truth of the allegations set forth in the
petition, and that there exists proper and reasonable cause for chang
ing the name of the petitioner, and that thirty days previous notice of
the intended application has been given in some newspaper printed in
such district, to order and direct a change of the name of such peti
tioner, and to direct that such order be entered by the clerk in the
journal of the court.
§ 736. Town, village, or city.] Whenever it may be desirable to
change the name of any town, village, or city, in any county of the ter
ritory, a petition for that purpose may in like manner be filed in the
district court of the county or subdivision in which such town, village,
or city is situated, setting forth the cause why such change of name is
desirable, and the name asked to be substituted; and the court being
satisfied by proof that the prayer of the petitioners is just, proper and
reasonable, and that notice, as in case of the change of names of per
sons, provided for in the preceding section, has been given, and that
two-thirds of the legal voters of such town, village or city, desire such
change of name, and that there is no other town, village or city, in the
territory of the name asked for, may order and direct such change of
name, and direct the clerk to enter such order upon the journal of the
court.
§ 737. Costs- limitation.] All proceedings under this chapter shall
be at the cost of the petitioner or petitioners, and judgment may be
entered against him or them for costs, as in other civil actions; Pro
vided always, That any change of name under the provisions of this
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chapter shall in no manner affect or alter any action or legal proceed
ings then pending, or any right, title, or interest, whatsoever.

CHAPTER XXXVII.
OF BASTARDS.

§ 738. Complaint. | When any woman residing in any county in
this territory is delivered of a bastard child, or is pregnant with a
child which, if born alive, will be a bastard, a sworn complaint may
be made in writing by any person to the district court of the county
or judicial subdivision where she resides, stating that fact, and charg
ing the proper person witn being the father thereof. The proceedings
shall be entitled, in the name of the people of the territory against the
accused as defendant.
§ 739. Summons.] Upon the filing of the complaint the clerk shall
issue a summons against the person so charged, which shall be served
as in civil actions.
§ 740. Lien upon realty.] From the time of the filing of such
complaint a lien shall be created upon the real property of the accused
in the county or judicial subdivision where the action is pending, for
the payment of any money and the performance of any order adjudged,
by the proper court.
§ 741. Attachment.] The judge of the district court may order an
attachment to issue on such complaint without undertaking, which
order shall specify the amount in value of property to be seized under
the attachment, and may be revoked at any time by such judge, or by
the district court on a showing made for the revocation of the same,
and on such terms as may be deemed proper in the premises.
§ 742. District attorney prosecutes.] The district attorney, on
being notified of the facts justifying a complaint as contemplated in
the first section of this subdivision, or of the filing of such complaint,
shall prosecute the action on behalf of the complainant.
§ 743. Issue—now tried.] The issue on the trial shall be "guilty,"
or "not guilty," and shall be tried as a civil action at law.
§ 744. Judgment.] If the accused be found guilty, he shall be
charged with the maintenance of the child in such sum or sums, and
in such manner as the court may direct, and with the costs of the suit;
and the clerk may issue execution for any sum ordered to be immedi
ately paid, and afterwards, from time to time, as it shall be required
and necessary to compel compliance with the order of the court.
§ 745. Modification of same.] The court may at any time, enlarge,
diminish, or vacate any order or judgment rendered in the proceeding
herein contemplated, on either party and notice to the other.
§ 746. County may prosecute.] In case any bastard becomes a
county charge, for the support of which no proceedings have been
instituted under the provisions of this subdivision, it shall be the duty
of the board of county commissioners to proceed against the father of
such bastard, if known, as herein directed.
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CHAPTER XXXYII1.
HERD LAW.

§ 747. Liability for trespass of animals.] Any person owning, or
having in his or their charge, or possession, any horses, mules, cattle,
goats, sheep, or swine, or any such animals, which shall trespass upon
any cultivated land, cultivated or uncultivated meadow lands, or
young timber, either fenced in or not fenced, belonging to any person
or persons other than the owners of such animals, such person or
persons owning or having in charge or possession such trespassing
animal or animals, shall be liable to any party or parties sustaining
such injury for all damages he, she, or they may have sustained by
reason of such trespassing aforesaid, to be recovered in civil action,
before any court having jurisdiction thereof, in the county where such
damage may have occurred, and the proceedings shall be the same in
all respects as in other civil actions, except as herein modified; Pro
vided, That no property shall be exempt, except those exemptions
made absolute, from seizure and sale under executions issued upon
judgments obtained under or by virtue of this chapter.
§ 748. Owner defined.] Any person occupying or cultivating
lands shall be considered the owner thereof in any action under the
provisions of the last section.
§ 749. Notice of damages.] The parties sustaining damage done
by animals as mentioned in section 747, before commencing an action
thereon, shall notify the owner or person having in charge such offend
ing animal or animals, of such damage, the probable amount thereof;
Provided, He knows to whom such animal or animals belong.
§ 750. Custody of animals.] The person suffering damage done by
animals, as mentioned in section 747, may retain and keep in custody
such offending animals until the damage and costs are paid, or until
good and sufficient security be given for the same; and whenever any
animal or animals are restrained under this chapter, the person
restraining the same shall forthwith notify the owner or person in
whose custody the same was at the time the trespass was committed,
of the seizure of said animals, providing the owner or person who had
the same in charge is known to the person making said seizure.
§ 751. Trial—lien upon animals. | Upon trial of an action under the
provisions of section 747, of this chapter, the plaintiff shall prove the
amount of damage sustained, and if he has retained and kept in
custody the animals committing such damage, the amount of expense
incurred for keeping the offending animals, and any judgment rendered
for damages, costs and expenses against the defendant shall be a lien
upon the animals committing the damage, and they may be sold, and
the proceeds applied to the satisfaction of the judgment, as in other
cases of sale of personal property on execution; but if it shall appear
upon the trial that no damage was sustained, judgment shall be ren
dered against the plaintiff for cost of suit, and damage sustained by
defendant.
§ 752. Unknown owner—service.] If upon trial it appears that
the defendant is not the owner or person in charge of such offending
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animals he shall be discharged and the action and the suit may proceed
as against a defendant whose name is unknown; and if at the com
mencement of the action, the plaintiff does not know the name of
the owner, or keeper of such offending animals, he may bring suit
against a defendant unknown. In such case service shall be made by
publishing a copy of the summons with a notice, stating the nature of
the action, in a weekly newspaper, if there be one published in the
county; and if not, by posting copies of the summons and notice in
three of the most public places within the county, in either case not
less than ten days previous to the day of trial.
§ 753. Overplus.] After judgment shall have been rendered
against the defendant, unknown as aforesaid, the offending animals
snail be sold, as in other civil actions; and after the said judgment and
costs have been satisfied, if there is a surplus of money, it shall be
placed in the hands of the county treasurer, and if the defendant does
not appear and call for the same, within six months from the day of
sale, it shall be paid into the school fund for the use of the public
schools of said county.
§ 754. Justice's jurisdiction.] Justices of the peace shall have
concurrent jurisdiction with the district court of all actions and pro
ceedings under this chapter, when the damages claimed do not exceed
one hundred dollars.
Approved, February 17, 1877.

CHAPTER XXXIX,
MILL DAMS AND MILLS.
AN ACT to Encourage the erection of Mill Dams and Mills.

[Chapter LI. laws of 1862-3.]

§ 1. Right stated.] Be it enacted by the Legislative Assembly of the
Territory of Dakota: When any person may be desirous of erecting
and maintaining a mill dam upon his own land, across any water
course not navigable, and shall deem it necessary to raise the water
by means of such dam, or occupy ground for mill yard, so as to
damage, by overflowing or otherwise, real estate not owned by him,
nor damaged by consent, he may obtain the right to erect and main
tain said dam, by proceeding as in this act provided.
§2. Petition—contents.] He shall present to the judge of any
court of record in which jury trials are had in the county, or, if there
be no such court in the county, then in the district in which said dam
or any part thereof is to be located; a petition setting forth the place
as near as may be, where said dam is to be located, the height to
which it will be raised, the purposes to which the water power will be
applied, and such other facts as may be necessary to show the objects
of the petition.
§ 3. Commissioners appointed.] Upon the presentation of such
petition, the judge shall appoint three disinterested residents of the
county, in which said dam or a part of it is to be erected, commis
sioners to meet at the place of its proposed erection, on a day specified
by such judge, and to inquire touching the matters contained in said
petition, and the judge shall fix the fees of said commissioners.
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§ 4. Oath.] Before entering upon their duties, the commissionersshall severally take and subscribe an oath before some person quali
fied to administer oaths, faithfully and impartially to discharge the
duties of their appointment.
§ 5. Notice of meeting.] At the request of the petitioner, the
commissioners shall give, or cause to be given, notice of the time,
place, and object of their meeting to every person named by said
petitioner.
§ 6. Time and manner of notice.] At least five days notice shall
be given in all cases, and in cases of infants, such notice shall be
served on their guardians, or on persons with whom they reside; in
case of idiots, lunatics, or distracted persons, on their guardians, if
they have any, and if not, then on the person under whose care or
charge they may be found; in cases of femmes-covert on the husband
as well as the femme-covert; but notices to non-residents of the
county or counties where said dam or part of it is to be located, shall
be published in some newspaper in the county aforesaid, or the one
nearest thereto, for three weeks in succession, previous to the meeting
of said commissioners.
§ 7. Examination and assessment.] The commissioners shall meet
at the time and place specified in the notice, and shall proceed to
examine the point at which said dam is proposed to be erected, and
the lands and real estate above and below, which will probably be
injured by the erection of said dam; shall hear the allegations and testi
mony of all parties interested, and shall proceed to make a separate
assessment of1 damages which will result to any person by the erection
of said mill dam and its maintenance forever.
§ 8. Report.] Within thirty days after completing their examina
tion, the commissioners shall file the petition, their appointment,
jurats (oaths), and a report of their proceedings, in the office of the
clerk of the court in the first section of this act mentioned, and shall
give notice of the filing of said report as of their meeting.
§ 9. Damages— how paid.] Upon the filing of said report the peti
tioners may make payment of the damages assessed to the parties,
entitled to the same in the manner following, to wit:
1 . To parties laboring under no disability.
2. To guardians of infants, husbands or trustees of femmes-covert.
3. To guardians or conservators of insane persons.
And receipts for such payment, filed in the office of the clerk afore
said, shall stop the parties receipting from all further claim or proceed
ing in the premises. Payments to parties residing in the territory,
but not in the county or counties where said dam or part of it is to
be erected, as well as to the infants who have no guardian, and insane
persons who have no guardians or conservators, and payments to
parties residing out of the territory, and to persons whose names are
unknown, and to persons who shall refuse to receive the payments
when tendered, shall be made by depositing the money with the
treasurer of the county or counties aforesaid, who shall pay out the
same upon the order of the commissioners or court, take receipts for
all payments, and file the same with the order, in the office of the
clerk of the court aforesaid, and such deposit shall have the same
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effect as the first mentioned receipts unless an appeal be taken by the
party entitled thereto.
§ 10. Appeals, by whom.| Appeals from the assessments made by
the commissioners may be taken and prosecuted in the court afore
said, by any party interested (the petitioner excepted) not under
legal disability, by husbands or trustees of femmes-covert, guardians
of infants, guardians or trustees of insane persons; and in cases where
infants or insane persons have no guardians or conservators, appeals
may be taken by the friend of such parties, and a written notice of
such appeal be served upon the appellee, as a summons in ordinary
civil actions; Provided, That no appeal shall be taken after the
expiration of thirty days from the time of the notification of the filing
of the report aforesaid.
§ 11. Bond by petitioner.] The erection of said dam shall not be
hindered, delayed, or prevented, by the prosecution of any appeal;
Provided. The petitioner shall execute and file with the clerk of the
court in which the appeal is pending, a bond, to be approved by said
clerk, with surety or sureties, conditioned that the person executing
the same shall pay whatever amount is required by the judgment of
the court, and abide any rule or order of the court in relation to the
matter in controversy.
§ 12. Bond by appellant.] The appellant shall file with the clerk
aforesaid, a bond with security, to be approved by said clerk, in double
the amount of the assessment appealed from, payable to the people of
the territory, for the use of all persons interested, in the condition in
which bond the proceeding appealed from shall be recited, with con
dition for the due and speedy prosecution of the appeal, and that he
or they will satisfy the judgment that may be rendered in the premises
and pay the costs of the appeal, if adjudged to do so by the court in
reference to the matter in controversy.
§ 13. Trial of appeal.) Appeal shall bring before the court the
propriety of the amount of damages reported by the commissioners in
respect to the parties to the appeal, and unless the parties otherwise
agree, the matter shall be submitted to and tried by a jury as other
appeal cases, and the court or jury, as the case may be, shall assess the
damages aforesaid, making the verdict conform to the question and
facts in the case.
§14. Actual damage only. | No exemplary or vindictive damages
shall be allowed by the commissioners, court, or jury.
§ 15. Judgment.] Upon verdicts rendered by juries, or an assess
ment by the court, judgment shall be entered, declaring that upon
payment of the damages assessed by the court or jury, as the case
may be, and costs, if any, the right to erect and maintain the mill
dam aforesaid, according to the petition, shall, as against the parties
interested in such verdict, be and remain in the petitioner, his heirs
and assigns forever, subject to be lost as hereinafter provided, and pay
ments of such judgments made as payments of assessments, by the
commissioners, as hereinbefore provided.
§ 16. Other improved powers.] No mill dam shall be erected or
maintained under the provisions of this act to the injury of any water
power previously improved.

604

Mill Dams.

Code of Civil Procedure.

§ 17. Limitation of actions. | No action for damages, occasioned
by the erection and maintenance of a mill dam, shall be hereafter
sustained unless such action be brought within two years after the
erection of said dam; Provided, That such limitation shall not run
against or apply to persons living on and holding government land
under the pre-emption laws, until a patent for the land damaged or
overflown shall have been issued.
§ 18. Dams previously built.] Any person may obtain a right to
maintain or raise a dam heretofore erected upon his own land, across
any water-course not navigable, by complying with the provisions of
this act, adapting his petition to the nature of the case.
§ 19. Proceedings suspend suits.] Upon the evidence of the com
mencement of proceedings, as provided in the second and eighteenth
sections of this act, the court, before which any suit for damages
•occasioned by such mill dam shall be instituted after the commence
ment aforesaid, shall have power to suspend any such suit until the
result of such proceedings shall be known.
§ 20. Petitioner pays costs.] The costs of all proceedings under
this act, except such as arise or grow out of appeals, shall be paid by
the petitioner, and costs of appeal shall be paid as the court may
direct.
§ 21. Entry authorized.] For the purpose of making surveys and
examinations relating to any proceedings under the provisions of this
act, it shall be lawful to enter upon any land, doing no unnecessary
injury.
§ 22. Loss of right.] Any person having obtained right to erect
and maintain, or to maintain or raise any dam, under the provisions
of this chapter, who shall not within one year thereafter begin to
build, if he has not previously built said dam, and finish the same, and
apply the water power thereby created to the purposes stated in his
petition, within three years; or in case the said dam and mills con
nected therewith shall be destroyed, shall not begin to rebuild in one
year after such destruction, and finish in three years; or having erected
such mills shall fail to keep them in operation for one year at any one
time, shall forfeit all rights acquired by virtue of the provisions of this
act, unless at the time of such destruction the owner be an infant, or
otherwise disabled in law, in which case the same time shall be
allowed after the removal of such disability.
§ 23. Effect. J This act shall take effect and be in force from and
after its passage and approval by the governor.
Approved, January 7, 1863.

PROBATE CODE.

SPECIAL PROCEEDINGS OF A CIVIL NATURE.

TITLE 1.
PROCEEDINGS IN PROBATE COURTS

CHAPTER I.
JURISDICTION.

§ 1. Jurisdiction and powers.] Be it enacted by the Legislative
Assembly of the Territory of Dakota, That the probate court has juris
diction, and the judge thereof power, which must be exercised in the
cases, and in the manner prescribed by statute:
1. To open and receive proof of last wills and testaments, and to
admit them to proof, and to revoke the pi-obate thereof, and to
allow and record foreign wills.
2. To grant letters testamentary, of administration and of guardian
ship, and to revoke the same.
3. To appoint appraisers of estates of deceased persons.
4. To compel executors, administrators, and guardians to render
accounts.
5. To order the sale of property of estates, or belonging to minors.
6. To order the payment of debts due from estates.
7. To order and regulate all distributions of property or estates of
deceased persons.
8. To compel the attendance of witnesses and the production of title
deeds, papers and other property of an estate, or of a minor.
9. To exercise all the powers conferred by this chapter or by other
law,
10. To make such orders as may be necessary to the exercise of the
powers conferred upon it.
11. To appoint and remove guardians for infants, and for persons
insane or otherwise incompetent; to compel payment and delivery by
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them of money or property belonging to their wards; to control their
conduct and settle their accounts.
§2. Construction and effect of proceedings.] The proceedings of
this court are construed in the same manner, and with like intend
ments, as the proceedings of courts of general jurisdiction, and to its
records, orders, judgments and decrees, there are accorded like force,
effect, and legal presumptions as to the records, orders, judgments and
decrees of district courts.
§ 3. Service of process.] All process- issued by the probate court
shall be served in the same manner, and by the persons and officers, as
provided for the service of process of the district court., with the same
fees.
§ 4. When judge disqualified.] When the judge of the probate
court is a party to any proceeding therein, or connected by blood or
affinity to any person so interested nearer than the fourth degree, or is
personally interested in the conduct or event of any probate matter or
proceeding, or when he is named as a legatee or devisee, or executor,
or trustee in a will, or is a witness thereto, he shall be disqualified to
act therein, and it shall be disposed of as follows :
1. He shall call the county clerk, who shall in such cases be sub
stituted for and have power to act in place of the judge of the probate
court; and such acts of the county clerk, while acting as judge of the
probate court, shall be binding upon all parties interested therein, and
the record shall set forth the occasion of his substitution, and show by
his official signature the proceedings had. and the acts done by and
before him.
2. Whenever in such cases the probate of any will, the appointment
of any executor, administrator, or guardian, or any other probate act,
is resisted, and any issue of law or fact is joined, the said issue, and
all the papers and records relating thereto, shall be sent to the district
court for the county or judicial subdivision which shall have full juris
diction of the same, and it shall be tried and determined, and the
necessary judgment and order made by that court, and all the pro
ceedings had and the judgments and orders made therein shall be
entered by the clerk of said court in the record of the probate court,
and returned, together with all the papers, to the probate court; and
the clerk of the district court is entitled to charge and receive the
same fees as for like services in the district court, and the county
clerk the same fees as the judge of the probate court in like cases.
§ 5. Jurisdiction resumed.] Under the substitution or transfer of
jurisdiction provided in the last section, the law and the rights of
parties shall in all other respects be and remain the same; and if, before
the issues so transferred are decided, or the administration of such
estate is closed, another person be elected or appointed and qualified
as judge of the probate court, who is not disqualified to act in the settle
ment of the estate, he must resume full jurisdiction of the case,
and upon notice to that effect from the judge of the probate court, the
clerk of the district court must return all papers and records to the
probate court.
§ 6. Judge's powers.] A judge of the probate court, as contra-dis
tinguished from the probate court, may exercise out of court all the
powers expressly conferred upon him as a judge.
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§ 7. Venue op probate acts.] Wills must be proved, and letters
testamentary or of administration granted:
1. In the county of which the decedent was a resident at the time of
his death, in whatever place he may have died.
2. In the county in which the decedent may have died, leaving estate
therein, he not being a resident of the territory.
3. In the county in which any part of the estate may be, the decedent
having died out of the territory, and not resident thereof at the time
of his death.
4. In the county in which any part of the estate may be, the dece
dent not being a resident of the territory, but dying within it, and not
leaving estate in the county in which he died.
5. In all other cases, in the county where application for letters is
first made.
§ 8. In either county.] When the estate of the decedent is in more
than one county, he having died out of the territory, and not having
been a resident thereof at the time of his death, or being such non
resident and dying within the territory, and not leaving estate in the
county where he died, the probate court of that county in which appli
cation is first made for letters testamentary or of administration, has
exclusive jurisdiction of the settlement of the estate.
§ 9. Territorial exclusive jurisdiction. | The probate court of the
county in which application is first made for letters testamentary or of
administration in any of the cases above mentioned, shall have juris
diction co-extensive with the territory in the settlement of the estate
of the decedent and the sale and distribution of his real estate, and
excludes the jurisdiction of the probate court of every other county.

CHAPTER II.
PROBATE of wills.

Article I.—Petition, Notice, and Proof.
§ 10. Custodian must deliver. Every custodian of a will, within
thirty days after receipt of information that the maker thereof is dead,
must deliver the same to the probate court having jurisdiction of the
estate, or to the executor named therein. A failure to comply with the
Srevisions of this section makes the person failing responsible for all
amages sustained by any one injured thereby.
§ 11. Who may petition.] Any executor, devisee or legatee named
in any Will, or any other person interested in the estate, may, at any
time after the death of the testator, petition the court having juris
diction to have the will proved, whether the same be in writing, in his
possession or not, or is lost or destroyed, or beyond the jurisdiction of
the territory, or a nuncupative will.
§ 12. Requisites of petition.] A petition for the probate of a will
must show:
1. The jurisdictional facts.
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2. Whether the person named as executor consents to act, or
renounces his right to the letters testamentary.
3. The names, ages, and residence of the heirs and devisees of the
decedent so far as known to the petitioner.
4. The probable value and character of the property of the estate.
5. The name of the person for whom letters testamentary are
prayed.
No defect of form, or in the statement of jurisdictional facts actually
existing, shall make void the probate of a will.
§ 13. Presumed renunciation. J If the person named in a will as
executor, for thirty days after he has knowledge of the death of the
testator, and that he is named as executor, fails to petition the prpper
court for the probate of the will, and that letters testamentary be
issued to him, he may be held to have renounced his right to letters,
and the court may appoint any other competent person administrator,
unless good cause for delay is shown.
§ 14. Compulsory production of will.| If it be alleged in any
petition that any will is in the possession of a third person, and the
court is satisfied that the allegation is correct, an order must be issued
and served upon the person having possession of the will, requiring
him to produce it in the court at the time named in the order. If he has
possession of the will and neglects or refuses to produce it in obedience
to the order, he may, by warrant of the court, be committed to the
jail of the county, and kept in close confinement until he produces it.
§15. Hearing -notice.] When the petition is filed and the will
produced, the judge of the probate court must fix a day for hearing
the petition, not less than ten nor more than thirty days from the
production of the will. Notice of the hearing shall be given by the
judge by publishing the same in a newspaper of the county; if there
is none, then by three written or. printed notices posted at three of the
most public places in the county. If the notice be published in a
weekly newspaper, it must appear therein on at least three different
days of publication, and if in a newspaper published oftener than
once a week, it shall be so published that there must be at least ten
days from the first to the last day of publication, both the first and
the last days being included. If the notice is by posting, it must be
given at least ten days before the hearing.
§ 16. Heirs noticed by mail.] Written or printed copies of the
notice of the time appointed for the probate of the will, must be
addressed to the heirs of the testator resident in the .territory, at their
places of residence, if known to the petitioner, and deposited in the
post-office, with the postage thereon prepaid by the petitioner, at
least ten days before the hearing: the notice must be issued by the
judge over the seal of the court. Proof of the mailing of the notice
must be made at the hearing; the same notice and proof of service
thereof on the person named as executor must be made if he be not
the petitioner; also on any person named as co-executor, not petition
ing, if their place of residence be known.
I 17. Powers at chambers.] The judge of the probate court may.
out of term time, or at chambers, receive petitions for the probate of
wills, and make and issue all necessary orders and writs to enforce
the production of wills, and the attendance of witnesses, and may
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appoint special terms of his court for hearing the petitions, trials of
issues, and admitting wills to probate.
§ 18. Proof of notice—waiver.] At 'the time appointed for the
hearing, or at the time to which the hearing may have been postponed,
the court, unless the parties appear, must require proof that the notice
has been given, which being made, the court must hear testimony in
proof of the will. If such notice is not proved to have been given, or
if from any other cause it is necessary, the hearing may be postponed
to a day certain, and notice to absentees given thereof, as original
notice is required to be given. The appearance in court of parties
interested is a waiver of notice.
§ 19. Contestants.] Any person interested may appear and con
test the will. Devisees, legatees, or heirs of an estate may contest
the will through their guardians, or attorneys appointed by themselves,
or by the court, for that purpose; but a contest made by an attorney
appointed by the court, does not bar a contest, after probate, by the
party so represented, if commenced within one year after such pro
bate; nor does the non-appointment of an attorney by the court of
itself invalidate the probate of a will.
§ 20. Requisites when no contest.] If no person appears to contest
the probate of a will, the court may admit it to probate on the testi
mony of one of the subscribing witnesses only, if he testifies that
the will was executed in all particulars as required by law, and that
the testator was of sound mind at the time of its execution.
§ 21. Olographic— how proved.] An olographic will may be proved
in the same manner that other private writings are proved.
Article II.

Contesting Probate of Wills.

§ 22. Proceedings—issues—trial.] If any one appears to contest
the will, he must file written grounds of opposition to the probate
thereof, and serve a copy on the petitioner and other residents of the
county interested in the estate, any one or more of whom may demur
thereto upon any of the grounds of demurrer allowed by law in civil
actions. If the demurrer be sustained, the court must allow the con
testant a reasonable time, not exceeding ten days, within which to
amend his written opposition. If the demurrer is overruled, the
petitioner, and others interested, may jointly or separately answer
the contestant's grounds, traversing or otherwise obviating, or avoiding
the objections. Any issues of fact thus raised, involving:
1. The competency of the decedent to make a last will and testa
ment;
2. The freedom of the decedent at the time of the execution of the
will from duress, menace, fraud, or undue influence;
• 3; The due execution. and attestation of the will by the decedent or
subscribing witnesses; or,
. 4. .Any other questions substantially affecting the validity of the
will;
Must be tried and determined by the court. On the trial the con
testant is plaintiff, and the petitioner is defendant.
§ 23. Findings and conclusions—record.] The court, after hearing
the ease» must give in writing the findings of fact and conclusions of
39
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law upon the issues submitted, and upon these the court must render
judgment, either admitting the will to probate or rejecting it. In
either case, the proofs of the subscribing witnesses must be reduced
to writing. If the will be admitted to probate, the judgment, will, and
proofs must be recorded.
§ 24. Witnesses on contest.) If the will is contested, all the sub
scribing witnesses who are present in the county, and who are of sound
mind, must be produced and examined; and the death, absence, or
insanity of any of them must be satisfactorily shown to the court.
If none of the subscribing witnesses reside in the county, and are not
present at the time appointed for proving the will, the court may
admit the testimony of other witnesses, to prove the sanity of the tes
tator and the execution of the will: and. as evidence of the execution,
it may admit proof of the handwriting of the testator and of the
subscribing witnesses, or any of them.
§ 25. Testimony preserved.] The testimony of each witness,
reduced to' wilting and signed by him, shall be taken, kept and filed
by the judge, and shall be good evidence in any subsequent contests or
trials concerning the validity of the will, or the sufficiency of the
proof thereof, if the witness be dead, or has permanently removed
from this territory.
§26. Certificate of probate.] If the court be satisfied upon the
proof taken that the will was duly executed, and that the testator was
at the time of the execution thereof, of sound and disposing mind,
and not acting under duress, menace, fraud, or undue influence, a
certificate of the proof and the facts so found, signed by the judge,
and attested by the seal of the court, must be attached to the will.
§27. Record of same. | The will and the certificate of the proof
thereof, together with all the evidence taken, must be filed by the
judge, and recorded by him in a book to be provided, at the charge of
the county, for that purpose.
Article III.

Probate of Foreign Wills.

§ 28. Where estate claimed. | Every will duly proved and allowed
in any other of the territories, or in any of the United States, or the
District of Columbia, or in any foreign couutry or state, may be
allowed and recorded in the probate court of any county in which the
testator shall have left any estate, or any estate for which claim is
made.
§ 29. Petition.] When a copy of the will and the probate thereof,
duly authenticated, shall be produced by the executor, or by any other
person interested in the will, with a petition for letters, the same
must be filed, and the court or judge must appoint a time for the
hearing, notice whereof must be given as provided for an original
petition for the probate of a will.
§ 30. Requisites of proof. I If. on the hearing, it appears upon the
face of the record that the will has been proved, allowed and admitted
to probate in any other of the territories, or any state of the United
States, the District of Columbia, or in any foreign country or state,
and that it was executed according to the law of the place in which
the same was made, or in which the testator was at the time domiciled,
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or in conformity with the laws of this territory, it must be admitted
to probate, be certified in like manner according to the facts, and
recorded, and have the same force and effect as a will first admitted
to probate in this territory, and letters testamentary or of adminis
tration issued thereon.
Article IV.—Contesting Will after Probate.
§31. Causes—limitations.] When a will has been admitted to
probate, any person interested therein may, at any time within one
year after such probate, contest the same or the validity of the will.
For that purpose he must file in the court in which the will was proved
a sworn petition in writing, containing his allegations, that evidence
discovered since the probate of the will, the material facts of which
must be set forth, show:
1. That a will of a later date than the one proved by the decedent,
revoking or changing the former will, has been discovered, and is
offered; or,
2. That some jurisdictional fact was wanting in the former pro
bate; or,
3. That the testator was not competent, free from duress, menace,
fraud, or undue influence when the will allowed was made; or,
4. That the former will was not duly executed and attested.
§ 32. Citation to whom.] Upon filing the petition, a citation must
be issued to the executors of the will, or to the administrators, with
the will annexed, and to all the legatees and devisees mentioned in the
will, and heirs residing in the territory, so far as known to the peti
tioner, or to their guardians. if any of them are minors, or their
personal . representatives if any of them are dead, requiring them to
appear before the court on some day of a regular term therein specified,
to show cause why the probate of the will should not be revoked.
§ 33. Other will- notice.] If another will be offered by the
petition, it must show all that is required in the original case of a
petition for the probate of a will, and like notices must be served in
the same manner, and upon all the parties as required before the
hearing of proof of any will originally; Provided, That such notices
need not be served on any persons upon whom the citation required
in the preceding section is to be served.
§ 34. Hearing proofs.] At the time appointed for showing cause,
or at any time to which the hearing is postponed, personal service of
the citations having been made upon the persons named therein, and
the required publication, posting and service of the notices having
been made, and all duly proved, the court must proceed to try
the issues joined in the same manner as in an original contest of a
will. If, upon hearing the proofs of the parties, the court shall
decide that the will is, for any of the reasons alleged, invalid, or that
it is not proved to be the last will of the testator, the probate must be
annulled and revoked; and if the court shall decide that the new will
is valid, it may admit the same to probate in the same manner as
originally upon the probate of a contested will.
§ 35. Effect of revocation.] Upon the revocation being made,
the powers of the executor or administrator with the will annexed,
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must cease; but such executor or administrator shallnot be liable for
'any act done in good faith previous to the revocation.
§ 36. Costs.] The fees and expenses must be paid by the party
contesting the validity or probate of the will, if the will in probate be
confirmed. If the probate be annulled and revoked, the costs must be
paid by the party who resisted the revocation, or out of the property
of the decedent, as the court directs.
§ 37. Probate when conclusive.] If no person within one year
after the probate of a will, contests the same or the validity thereof,
the probate of the will is conclusive, saving to infants and persons of
unsound mind, a like period of one year after their respective
disabilities are removed.
Article V. -Probate of Lost or Destroyed Will.
§ 38. Proceedings.] Whenever any will is lost or destroj'ed, the
probate court must take proof of the execution and validity thereof,
and establish the same, notice. to all persons interested being first
given, as prescribed in regard to proofs of wills in other cases. All the
testimony given must be reduced to writing, signed by the witnesses,
filed and preserved.
§ 39. Special requisites.] No will shall be proved as a lost or
destroyed will, unless the same is proved to have been in existence at
the time of the death of the testator, or is shown to have been fraud
ulently destroyed in the lifetime of the testator, nor unless its
provisions are clearly and distinctly proved bj7 at least two credible
witnesses.
§40. Statement of will.) When a lost will is established, the
provisions thereof must be distinctly stated and certified by the judge
of the probate court, under his hand and the seal of the court, and the
certificate must be tiled and recorded as other wills are filed and
recorded, and letters testamentary or of administration with the will
annexed, must be issued thereon in the same manner as upon wills
produced and duly proved; the testimony must be reduced to writing,
signed, certified, and filed as in other cases, and shall have the same
effect as evidence as provided in article II of chapter II.
§ 41. Restraint of other acts.] If, before or during the pendency
of an application to prove a lost or destroyed will, letters of adminis
tration are granted on the estate of the testator, or letters testamentary
of any previous will of the testator are granted, the court may restrain
the administrators or executors, so appointed, from an}r acts or
proceedings which would be injurious to the legatees or devisees
claiming under the lost or destroyed will.
Article VI.

Probate of Nuncupative Wills.

§ 42. Special additional facts.] Nuncupative wills may at any
time, within six months after the testamentary words are spoken by
the decedent, be admitted to probate on petition and notice as pro
vided for the probate of wills executed in writing. The petition, in
addition, to the jurisdictional facts, must allege that the testamentary
words, or the substance thereof, were reduced to writing within thirty
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days after they were spoken, which writing must accompany the
petition.
§ 43. Limitation of time and fact. | The probate court must not
receive or entertain a petition for the probate of a nuncupative will,
until the lapse of fourteen days from the death of the testator, nor
must such petition be at any time acted on, unless the testamentary
words are, or their substance is, reduced to writing and filed with the
petition, nor until the surviving husband or wife, if any, and all other
persons resident in the territory or county, interested in the estate, are
notified, as provided in article I of chapter II.
$ 44. Double time foe revocation.] Contests of the probate of
nuncupative wills, and appointments of executors and administrators
of the estate devised thereby, must be had, conducted and made as
hereinbefore provided in cases of the probate of written wills: Pro
vided, That double the period allowed for the petition of revocation of
the probate of a written will, shall be allowed in which to petition for
the revocation and annulling of a nuncupative will.

CHAPTER III.
EXECUTORS AND ADMINISTRATORS, THEIR LETTERS, BONDS, REMOVALS, AND
SUSPENSIONS.

Article I. -Letters Testamentary, and of Administration with the
Will Annexed, how and to Whom Issued.
§ 45. Executors by the will.] The court admitting the will to
probate after the same is proved and allowed, must issue letters thereon
to the' persons named therein as executors, who are competent to dis
charge the trust, who must appear and qualify, unless objection be
made as provided in the second section following.
§ 46. Incompetency defined.] No person is competent to serve as
executor who, at the time the will is admitted to probate, is:,
1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to execute the duties of the
trust, by reason of drunkenness, improvidence, or want of understand
ing or integrity.
If the sole executor or all the executors are incompetent, or renounce
or fail to apply for letters, or to appear and qualify, letters of admin
istration with the will annexed must be issued.
§ 47. Objections to executors.] Any person interested in a will
may file objections in writing, to granting letters testamentary to the
persons named as executors, or any of them; and the objections must
be heard and determined by the court. A petition may, at the same
time, be filed for letters of administration, with the will annexed.
§ 48. Woman's marriage annuls.] When an unmarried woman,
appointed executrix, marries, her authority is extinguished. When a
married woman is named as executrix, she may be appointed and
serve in every respect as a femme-sole.
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§ 49. Executor's death.] No executor of an executor shall, as
such, be authorized to administer on the estate of the first testator,
but on the death of the sole or surviving executor of any last will,
letters of administration with the will annexed, of the estate of the
first testator, left unadministered, must be issued.
§50. Disqualification removed.] Where a person absent from the
territory, or a minor, is named executor, and there is another executor
who accepts the trust and qualifies, the latter may have letters testa
mentary and administer the estate until the return of the absentee, or
the majority of the minor, who may then be admitted as joint execu
tor. If there is no other executor, letters of administration with the
will annexed, must be granted; but the court may, in its discretion,
revoke them on the return of the absent 'executor, or the arrival of the
minor at the age of majority.
§ 51. Appointment or act of part.] When all the executors
named are not appointed by the court, those appointed have the same
authority to perform all acts and discharge the trust, required by the
will, as effectually for every purpose as if all were appointed and
should act together; when there are two executors or administrators,
the act of one alone shall be effectual, if the other is absent from the
territory, or laboring under any legal disability from serving, or if he
has given his co-executor or co-administrator authority in writting, to
act for both; and when there are more than two executors or adminis
trators, the act of a majority of them is valid.
§ 52. Administrators same power.] Administrators with the will
annexed have the same authority over the estates which executors
named in the will would have, and their acts are as effectual for all
purposes. Their letters must be signed by the judge of the probatecourt, and bear the seal thereof.
"j

Article II.—Form of Letters.
§ 53. Testamentary.)
in the following form :

Letters testamentary must be substantially

Territory of Dakota, [
County of
}
The last will of A. B., deceased, a copy of which is hereto annexed, having been proved and
recorded in the probate court of the county of
, CD., who is named therein, ia hereby
appointed executor.
Witness, Q. H., judge of the probate court of the county of
, with the seal of the
•ourt affixed, the
. . day of
A. D., 18. .
[Seal, and the official signature of the judge.]

§ 54. Of administration with will.] Letters of administration
with the will annexed must be substantially in the following form:
Territory of Dakota, >
County of
\
The last will of A. B., deceased, a copy of which is hereto annexed, having been proved and
recorded in the probate court of the county of
, and there being no executor named in
the will [or, as the case may be], C. D., is hereby appointed administrator, with the will
annexed.
Witness, G. H., judge of the probate court of the county of
, with the seal of the court
affixed, the
day of
, A. D., 18. .
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§ 55. Op administration.] Letters of administration must be
signed by the judge, under the seal of the court, and substantially in
the following form:
Territory of Dakota, )
County op
)
C. D., is hereby appointed administrator of the estate of A. B., deceased.
Witness, G. II., judge of the probate court of the county of
with the seal thereof
affixed; the
day of
A. D., 18. :
[Seal, and official signature of the judge.]

Article III. —Letters of Administration—to Whom and the Order
IN WHICH THEY ARE GRANTED.

§ 56. Who entitled —order.) Administration of the estate of u,
person dying intestate must be granted to some one or more of the
persons hereinafter mentioned, and they are respectively entitled
thereto in the following order:
1. The surviving husband or wife, or some competent person whom
he or she may request to have appointed.
2. The children.
3. The father or mother.
4. The brothers.
5. The sisters.
6. The grandchildren.
7. The next of kin entitled to share in the distribution of the
estate.
8. The creditors.
9. Any person legally competent.
If the decedent was a member of a partnership at the time of his
decease, the surviving partner must in no case be appointed adminis
trator of his estate.
§ 57. Preferences required.] Of several persons claiming and
equally entitled to administer, males must be preferred to females,
and relatives of the whole blood to those of the half blood.
§ 58. Equally entitled.] When there are several persons .equally
entitled to the administration, the court may grant letters to one or
more of them; and when a creditor is claiming letters, the court may,
in its discretion, at the request of another creditor, grant letters to
any other person legally competent.
§ 59. To guardian of minor.] If any person entitled to adminis
tration is a minor, letters must be granted to his or her guardian, or
any other person entitled to letters of administration, in the discretion
of the court.
§ 60. Incompetency, defined.] No person is competent to serve as
administrator or administratrix, who, when appointed, is:
1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to execute the duties of the
trust by reason of drunkenness, improvidence, or want of understand
ing or integrity.
§ 61. Women.] A married woman must not be appointed adminis
tratrix. When an unmarried woman, appointed administratrix,
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Article IV. — Petition and Contest for Letters, and Action
THEREON.

§ 62. Requisites of petition.] Petition for letters of administra
tion must be in writing, signed by the applicant or his counsel, and
filed with the judge of the court stating the facts essential to give the
court jurisdiction of the case, and when known to the applicant, he
must state the names, ages, and residence of the heirs of the decedent,
and the value and character of the property. If the jurisdictional
facts existed, but are not fully set forth in the petition, and are after
wards proved in the course of administration, the decree or order of
administration and subsequent proceedings are not void on account of
such want of jurisdictional averments.
§ 63. When granted.] Letters of administration may be granted
at a regular term of the court or at a special term appointed by the
judge for the hearing of the application,
§ 64. Notice of hearing.] . When a petition praying for letters of
administration is filed, the judge must give notice thereof containing
the name of the decedent, the name of the applicant for letters, and
the day and term of the court at which the application will be heard,
which notice must be published by posting, or printing in a newspaper,
the same as required for notice of the probate of a will.
§ 65. Who may contest—grounds.] Any person interested may
contest the petition by filing written opposition thereto on the ground
of the incompetency of the applicant, or may assert his own rights
to the administration and pray that letters be issued to himself. In
the latter case the contestant must file a petition and give the notice
required for an original petition, and the court must hear the two
petitions together.
§ 66. Hearing.] On the hearing, it being first proved that notice
has been given as herein required, the court must hear the allegations
and proofs of the parties, and order the issuing of letters of adminis
tration to tbe party best entitled thereto.
§ 67. . Proof of notice.] An entry in the minutes of the court, that
the required proof was made and notice given, shall be conclusive
evidence of the fact of such notice.
§ 68. Waiver of better right.] Letters of administration must
be granted to any applicant, though it appears that there are other
persons having better rights to the administration when such persons
rail to appear and claim the issuing of letters to themselves.
§ 69. Proof of intestacy, property, <&c] Before letters of adminis
tration are granted on the estate of any person who is represented to
have died intestate, the fact of his dying intestate must be proved by
the testimony of the applicant or others; and the court may also
examine any other person concerning the time, place, and manner of
his death, the place of his residence at the time, the value and charac
ter of his property, and whether or not the decedent left any will, and
may compel any person to attend as a witness for that purpose.
§ 70. Other appointees —non-residents.] Administration may be
granted to one or more competent persons, although not entitled to
the same, at the written request of the person entitled, filed in the
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affidavits or depositions taken ex-parte before any officer authorized
by the laws of this territory to take acknowledgments and administer
oaths out of this territory, may be received as prima facie evidence of
the identity of the party, if free from suspicion, and the fact is estab
lished to the satisfaction of the court.
Article V.

Revocation of Letters and Proceedings Therefor.

§71. When allowed.) When letters x>f administration have been
granted to any person other than the surviving husband or wife, child,
father, mother, brother, or sister of the intestate, any one of them
may obtain the revocation of the letters and be entitled to the adminis
tration, by presenting to the probate court a petition praying the
revocation, and that letters of administration may be issued to him.
§ 72. Additional notice.] When such petition is filed, the judge
must, in addition to the notice, provided upon petition for letters, issue
a citation to the administrator to appear and answer the same at the
time appointed for the hearing.
§ 73. Hearing.] At the time appointed, the citation having been
duly served and returned, the court must proceed to hear the allega
tions and proofs of the parties; and if the right of the applicant -is
established, and he is competent, letters of administration must be
granted to him, and the letters of the former administrator revoked.
§ 74. Prior rights asserted.] The surviving husband or wife, when
letters of administration have been granted to a child, father, mother,
brother, or sister of the intestate, or any of such relatives when let
ters have been granted to any other of them, may assert his prior
right, and obtain letters of administration, and have the letters before'
granted revoked in the manner prescribed in the three preceding
sections.
Article VI.- Oaths and Bonds of Execdtors and Administrators.
§ 75. Oath -record.] Before letters testamentary or of adminis
tration are issued to the executor or administrator, he must take and
subscribe an oath, before some officer authorized to administer oaths,
that he will perform, according to law, the duties of executor or
administrator, which oath must be attached to the letters. All letters
testamentary and of administration issued to, and all bonds executed
by executors or administrators, with the affidavits and certificates
thereon, must be forthwith recorded by the judge in books to be kept
by him in his office for that purpose.
§ 7ft. Bond- -form—penalty.] Every person to whom letters testa
mentary or of administration are directed to issue, must, before
receiving them, execute a bond to the Territory of Dakota, with two
or more sufficient sureties, to be approved by the judge of the probate
court. In form the bond must be joint and several, and the penalty
must not be less than twice the value of the personal property and
twice the probable value of the annual rents, profits, and issues of the
real property belonging to the estate, which values must be ascertained
by the probate judge, by examining on oath the party applying, and
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§ 77. Additional bond.] The judge must require an additional
bond whenever the sale of any real estate belonging to an estate is
ordered by him; but no such additional bond must be required when it
satisfactorily appears to the court that the penalty of the bond given
before receiving letters, or any bond given in place thereof, is equal to
twice the value of the personal property remaining in, or that will
come into the possession of the executor or administrator, including the
annual rents, profits, and issues of real estate still belonging to the
estate, and twice the probable amount to be realized on the sale of
the real estate ordered to be sold.
§ 78. Condition of bond.] The bond must be conditioned that the
executor or administrator, shall faithfully execute the duties of thetrust according to law.
§ 79. Separate bonds.] When two or more persons are appointed
executors or administrators, the judge of the probate court must,
require and take a separate bond from each of them.
§ 80. Successive recoveries.] The bond shall not be void upon
the first recovery, but may be sued aud recovered upon from time to
time, by any person aggrieved, in his own name, until the whole
penalty is exhausted.
§81. Justification—approval -record. J In all cases where bonds
are required to be given, under this title, the officer taking the same
must require the sureties to accompany it with an affidavit that they
are each residents and householders or freeholders within the terri
tory, and are each worth the sum specified in the bond over and above
all their just debts and liabilities, exclusive of property exempt
from execution; but when the amount specified in the bond exceeds
one thousand dollars, and there are more than two sureties thereon,
they may'state in their affidavits that they are severally worth amounts
less than that expressed in the bond, if the whole amount be equiva
lent to that of two sufficient sureties, and the affidavits thereof must
be attached to, and filed and recorded with the bond. All such bonds
must be approved by the judge of the probate court before being filed
and recorded.
Before the judge of the probate court approves any bond required
under this title, and after its approval he may, of his own motion,
or upon the motion of any person interested in the estate, supported
by affidavit that the sureties or some one or more of them are not
worth as much as they have justified to, issue a citation, requiring
such sureties to appear before him, at a designated time and place, to
be examined touching their property and its value; and the judge
must at the same time issue a notice to the executor or administrator,
requiring his appearance on the return of the citation; and on its
return he may examine the sureties and such witnesses as may be
produced, touching the property of the sureties and its value; and if
upon such examination he is satisfied that the bond is insufficient, he
must require sufficient additional security.
§ 82. Examination of sureties.] If sufficient security be not given
within the time fixed by the judge's order, the right of such executor
or administrator to the administration shall cease, and the person next
entitled to the administration on the estate, who will execute a
sufficient bond, must be appointed to the administration.
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§ 83. Bond waived by will.] When it is expressly provided in the
will that no bond shall be required of the executor, letters testamentary
may issue and sales of real estate be made and confirmed without any
bond, unless the court, for good cause, require one to be executed; but
the executor may, at any time afterward, if it appears from any cause
necessary or proper, be required to file a bond as in other cases.
§ 84; Bond becoming insufficient.] Any person interested in an
estate may, by verified petition, represent to the judge of the probate
court that the sureties of the executor or administrator thereof have
become or are becoming insolvent, or that they have removed or are
about to remove from this territory, or that from any other cause the
bond is insufficient, and ask that further security be required.
§ 85. Service of citation.] If the judge is satisfied that the matter
requires investigation, a citation must be issued to the executor or
administrator, requiring him to appear, at a time and place to betherein specified, to show cause why he should not give further
security. The citation must be served personally on the executor or
administrator, at least five days before the return day. If he has
absconded or cannot be found, it may be served by leaving a copy of it
at his last place of residence, or by such publication as the judge may
order.
§ 86. Hearing and order. | On the return of the citation, or atsuch other time as the judge may appoint, he must proceed to hear the
proofs and allegations of the parties. If it satisfactorily appears that
the security is, from any cause, insufficient, he may make an order
requiring the executor or administrator to give further security, or to
file a new bond in the usual form within a reasonable time, not less
than five days.
§ 87. Revocation for disobedience.] If the executor or adminis
trator neglects to comply with the order within the time prescribed,
the judge must, by order, revoke his letters, and his authority must
thereupon cease.
§ 88. Suspension of powers. | When a petition is presented praying
that an executor or administrator be required to give further security,
or to give bond where by the terms of the will no bond was originally
required, and it is alleged on oath, that the executor, or adminis
trator is wasting the property of the estate, the judge may. by
order, suspend his powers until the matter can be heard and
determined.
§ 89. Judge must inquire.] When it comes to his knowledge that
the bond of any executor or administrator is, from any cause,
insufficient, the judge of the probate court, without any application,
must cite him to appear and show cause why he should not give
further security, and must proceed thereon as upon the application of
any person interested.
§ 90. Release of surety.J When a surety of any executor or
administrator desires to be released from responsibility, on account
of future acts, he may make application by petition to the judge of
the probate court for relief. The judge must issue a citation to the
executor or administrator, to be served personally upon him, requiring
him to appear at a time and place to be therein specified, and give
other security. If he has absconded, left., or removed from the
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territory, or cannot be found after due diligence and inquiry, service
may be made as provided when the citation is to require further
.security.
§ 91. When allowed.! If new sureties be given to the satisfaction
of the judge, he may thereupon make and enter an order that the
sureties who applied for relief shall not be liable on their bond for
any subsequent act. default, or misconduct of the executor or adminis
trator.
§ 92. Revocation.! If the executor or administrator neglects or
refuses to give new sureties, to the satisfaction of the judge, on the
return of the citation, or within such reasonable time as the judge shall
.allow, unless the surety making the application shall consent to a
longer extension of time, the judge must, by order, revoke his letters.
§ 93. Hearings out of term.] The applications authorized by the
nine preceding sections of this chapter, may be heard and determined
out of term time: and all orders made therein must be entered upon
tbe minutes of the court.
Article VII.

Special Administrators. Their Powers and Duties.

£ 94. When may be appointed. | When there is delay in granting
letters testamentary or of administration, from any cause, or when such
letters are granted irregularly, or no sufficient bond is filed as required,
or when no application is made for such letters, or when an adminis
trator or executor dies, or is suspended or removed, the judge of the
probate court must appoint a special administrator to collect and
take charge of the estate of the decedent, in whatever county or
counties the same may be found, and to exercise such other powers as
may be necessary for the preservation of the estate.
«5 95. How appointed.) The appointment may be made out of
term time, and without notice, and must be made by entry upon the
minutes of the court, specifying the powers to be exercised by the
administrator. Ppon such order being entered, and after the person
appointed has given bond, the judge must issue letters of administra
tion to such person, in conformity with the order in the minutes.
S 96. Preference.!
'n making the appointment of a special
administrator, the judge must give preference to tbe person entitled
to letters testamentary or of administration, but no appeal must be
allowed from the appointment.
§ 97. Pond. | Before any letters issue to any special administrator,
he must give bond in such sum as the judge may direct, with sureties
to the satisfaction of tbe judge, conditioned for the faithful perform
ance of his duties; and he must take the usual oath and have the
.same indorsed on his letters.
8 98. Duties of special administrator. | The special administrator
must collect and preserve for the executor or administrator, all the
goods, chattels, debts, and effects of the decedent, all incomes, rents,
issues, and profits, claims and demands, of the estate, must take the
charge and management of, enter upon and preserve from damage,
waste and injury, the real estate, and for such and all necessary purposes
may commence and maintain, or defend, suits and other legal proceed
ings, as an administrator; he may sell such perishable property as the
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probate court may order to be sold, and exercise such other powers as
are conferred upon him by his appointment, but in no case is he liable
to an action by any creditor on a claim against the decedent.
§ 99. Superceded.] When letters testamentary or of administra
tion on the estate of the decedent have been granted, the powers of
the special administrator cease, and he must forthwith deliver to the
executor or administrator all the property and effects of the decedent
in his hands; and the executor or administrator may prosecute to final
judgment any suit commenced by the special administrator.
§ 100. Account. | The special administrator must render an account,
on oath, of his proceedings, in like manner as other administrators are
required to do.
Article VIII.
Wills Found after Letters of Administration
Granted, and Miscellaneous Provisions.
§ 101.
Administration revoked.]
If, after granting letters of
administration on the ground of intestacy, a will of the decedent is
duly proved and allowed by the court, the letters of administration
must be revoked, and the power of the administrator ceases, and he
must render an account of his administration within such time as the
court shall direct.
§ 102. Succession to duties.] In such case, the executor or the
administrator with the will annexed, is entitled to demand, sue for,
recover, and collect, all the rights, goods, chattels, debts, and effect5!
of the decedent remaining unadministered, and may prosecute to final
judgment any suit commenced by the administrator before the revoca
tion of his letters of administration.
§ 103. One remaining completes duty.] In case any one of several
executors or administrators, to whom letters are granted, dies,
becomes lunatic, is convicted of an infamous crime, or otherwise
becomes incapable of executing the trust, or in case the letters tes
tamentary or of administration are revoked or annulled, with respect
to any one executor or administrator, the remaining executor or
administrator must proceed to complete the execution of the will or
administration.
§ 104. Successor appointed.] If all such executors or admin
istrators die or become incapable, or the power and authority of all of
them are revoked, the probate court must issue letters of administra
tion with the will annexed, or otherwise, to the widow, or next of kin,
or others, in the same order and manner as is directed in relation to
original letters of administration. The administrators so appointed
must give bond in the like penalty, with like sureties and conditions,
as hereinbefore required of administrators, and shall have the like
power and authority.
§ 105. Resignation -liability.] Any executor or administrator
may, at any time, by writing, filed in the probate court, resign his
appointment, having first settled his accounts and delivered up all the
estate of the person whom the court shall appoint to receive the same.
If, however, by reason of any delays in such settlement and delivering
up of the estate, or for any other cause, the circumstances of the
estate or the rights of those interested therein require it, the court
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may, at any time before settlement of accounts and delivering up of
the estate is completed, revoke the letters of such executor or admin
istrator, and appoint in his stead an administrator, either special or
general, in the same manner as is directed in relation to original
letters of administration. The liability of the outgoing executor or
administrator, or of the sureties on his bond, shall not be in any man
ner discharged, released, or affected, by such appointment or resig
nation.
§ 106. Previous acts valid. | All acts of an executor or adminis
trator, as such, before the revocation of his letters testamentary or of
administration, are as valid to all intents and purposes, as if such
executor or administrator had continued lawfully to execute the
■duties of his trust.
§ 107. Proof of appointment. J A transcript from the minutes of
the court, showing the appointment of any person as executor or
administrator, together with the certificate of the judge under his
hand and the seal of his court, that such person has given bond and
qualified, and that letters testamentary or of administration have
been issued to him and have not been revoked, shall have the same
^effect in evidence as the letters themselves.
Article IX.

Removals and Suspensions in Certain Cases.

§ 10S. Embezzlement.] Whenever the judge of the probate court
has reason to believe, from his own knowledge or from credible
information, that any executor or administrator has wasted, embezzled
or mismanaged, or is about to waste or embezzle the property of the
estate committed to his charge, or has committed or is about to com
mit a fraud upon the estate, or is incompetent to act, or is per
manently removed from the territory, or has wrongfully neglected the
estate, or has long neglected to perform any act as such executor
or administrator, he must, by an order, entered upon the minutes of
the court, suspend the powers of such executor or administrator, until
the matter is investigated.
§109. Suspension - citation. | When such suspension is made,
notice thereof must be given to the executor or administrator, and he
must be cited to appear and show cause why his letters should not be
revoked. If he fail to appear in obedience to the citation, or. if appear
ing, the court is satisfied 'there exists cause for his removal, his letters
must be revoked, and letters of administration granted anew as the
case may require.
§110. Hearing issues.] At the hearing, any person interested in
the estate may appear and file his allegations in writing, showing
that the executor or administrator should be removed; to which the
executor or administrator may demur or answer, as hereinbefore pro
vided, and the court must hear and determine the issues raised.
§ 111. Notice by publication.] If the executor or administrator
has absconded or concealed himself, or has removed or absented him
self from the territory, notice may be given him of the pendency of
the proceedings by publication, in such manner as the court may
-direct, and the court may proceed upon such notice as if the citation
had been personally served.
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§ 112. Compulsory attendance.] In the proceedings authorized by
the preceding four sections, for the removal of an executor or adminis
trator, the court may compel his attendance by attachment, and may
compel him to answer questions, on oath, touching his administration,
and upon his refusal to do so, may commit him until he obey, or may
revoke his letters, or both.

CHAPTER IV.
of the inventory and collection of thk effects of decedents.
Article 1.

Inventory, Appraisement, and Possession of Estate.

§ 113. Inventory of estate. | Every executor or administrator
must make and return to the court, at its first term after his appoint
ment, a true inventory and appraisement of all the estate of the
decedent, except the bomestead. if any. which lias come to his posses
sion or knowledge.
§114. Appraiser's duties fees.] To make the appraisement, the
judge must appoint three disinterested persons, any of whom may act,
who are entitled to receive a reasonable compensation for their ser
vices, not to exceed two dollars per day. to lie allowed by the court.
The appraisers must, with the inventory, file a verified account of
their services and disbursements. If any part of the estate is in any
other county, the same appraisers may proceed to view and appraise
the same, or other appraisers in that county may be appointed to per
form that duty, by the judge of the probate court of the county in
which the letters were issued, as he may deem best, and the like
report must be made in each case direct to the probate court of the
county which issued the letters.
§ HO. Oath- inventory contents.] Before proceeding to the execu
tion of their duty, the appraisers must take and subscribe an oath, to
be attached to the inventory, that they will truly, honestly and impar
tially appraise the property exhibited to them, according to the best
of their Knowledge and ability. They must then proceed to estimate
and appraise the property: each article must be set down separately,
with the value thereof in dollars and cents, in figures, opposite to the
articles respectively: the inventory must contain all the estate of the
decedent, real and personal, except the homestead, a statement of all
debts, partnerships and other interests, bonds, mortgages, notes and
other securities for the payment of money belonging to the decedent,
specifying the name of the debtor in each security, the date, the sum
originally payable, the indorsements thereon, if any, with their dates,
and the sum which, in the judgment of the appraisers, may be collected
on each debt, interest or security.
§ 116. Money received. | The inventory must also contain an
account of all moneys belonging to the decedent, which have come to
the hands of the executor or administrator, and if none, the fact must
be so stated in the inventory. If the whole estate consists of money,
there need not be an appraisement, but an inventory must be made
and returned as in other cases.
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§117. Executor's personal debt.J The naming of a person as
executor, does not thereby discharge him from any just claim which
the testator has against him, but the claim must be. included in the
inventory, and the executor is liable for the same, as for so much
money in his hands, when the debt or demand becomes due.
§ US. Bequest to- construed.] The discharge or bequest in a will
of any debt or demand of the testator against the executor named, or
any other person, is not valid against the creditors of the decedent, but
is a specific bequest of the debt or demand. It must be included in
the inventory, and, if necessary, applied in the payment of the debts.
If not necessary for that purpose, it must be paid in the same manner
and proportion as other specific legacies.
§ 119. Return of inventory.] The inventory must be signed by
the appraisers, and the executor or administrator must take and sub
scribe an oath, before an officer authorized to administer oaths, that
the inventory contains a true statement of all the estate of the dece
dent which has come to his knowledge and possession, and particularly
of all money belonging to the decedent, and of all just claims of the
decedent against the affiant. The oath must be indorsed upon or
annexed to the inventory.
§ 120. Refusal -revocation.!
If an executor or administrator
neglects or refuses to return the inventory within the time prescribed,
or within such further time, not exceeding two months, which the
judge shall, for a reasonable cause, allow, the court may, upon notice,
revoke the letters testamentary or of administration, and the executor
or administrator is liable on his bond for any injury to the estate, or
any person interested therein, arising from such failure.
§ 121. Additional inventory.] Whenever property not mentioned
in an inventory that is made and filed, comes to the possession or knowl
edge of an executor or administrator, he must cause the same to be
appraised in the manner prescribed in this article, and an inventory
thereof to be returned within two months after the discovery; and the
making of such inventory may be enforced, after notice, by attachment
or removal from office.
§ 122. Possession by representative.! The executor or adminis
trator is entitled to the possession of all the real and personal estate
of the decedent, and to receive the rents and profits of the real estate,
except the realty and improvements thereon properly belonging to
the homestead, and such personal property as is reserved by law to
the widow and children of the decedent, or either of them, until the
estate is settled, or until delivered over by order of the probate court
to the heirs or devisees; and must keep in good tenantable repair all
houses, buildings, and fixtures thereon, which are under his control.
The heirs or devisees may themselves, or jointly with the executor or
administrator, maintain an action for the possession of the real estate,
or for the purpose of quieting title to the same, against anyrone except
the executor or administrator.
§ 123. Term of possession.] Unless it satisfactorily appears to the
probate court that the rents, issues, and profits of the real estate for
a longer period are necessary to be received by the executor or admin
istrator wherewith to pay the debts of the decedent, or that it will
probably be necessary to sell the real estate for the payment of such
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■debts, at the end of ten months from the first publication of the notice
to creditors, the court must direct the executor or administrator to
deliver possession of all the real estate to the heirs at law, or devisees.
Article II.

Embezzlement and Surrender of Property of the
Estate.

3 124. Embezzlement before letters.] If any person before the
granting of letters testamentary or of administration, embezzles or
alienates any of the moneys, goods, chattels, or effects of a decedent,
he is chargeable therewith, and liable to an action by the executor or
administrator of the estate, for double the value of the property so
embezzled or alienated, to be recovered for the benefit of the estate.
§ 123. Complaint -examination.] If any executor, administrator,
■or other person interested in the estate of a decedent, complains to the
probate court, on oath, that any person is suspected to have concealed,
embezzled, smuggled, conveyed away, or disposed of any moneys, goods,
or chattels of the decedent, or has in his possession or knowledge, any
deeds, conveyances, bonds, contracts, or other writings, which contain
evidences of, or tend to disclose the right, title, interest, or claim of the
decedent to any real or personal estate, or any claim or demand, or any
tout [last] will, the judge may cite such person to appear before the
probate court, and may examine him. on oath, upon the matter of
such complaint, if he can be found in the territory. But if cited from
another county, and he appears and is found innocent, his necessary
expenses must be allowed him out of the estate.
§ 126. Commitment—disclosure.] If the person so cited refuses
to appear and submit to an examination, or to answer such interrog
atories as may be put to him, touching the matters of the complaint,
the court may, by warrant for that purpose, commit him to the
-county jail, there to remain in close custody until he submits to the
order of the court or is discharged according to law. If, upon such
examination, it appears that he has concealed, embezzled, smuggled,
■conveyed away, or disposed of any moneys, goods, or chattels of the
•decedent, or that he has in his possession or knowledge any deeds con
veyances, bonds, contracts, or other writings, tending to disclose the
right, title, interest, or claim of the decedent to any real or personal
■estate, claim, or demand, or any lost will of the decedent, the probate
court may make an order requiring such person to disclose his
knowledge thereof to the executor or administrator, and may commit
him to the county jail, , there to remain until the order is complied
with, or he is discharged according to law; and all such interrogatories
and answers must be in writing, signed by the party examined, and
hied in the probate court. The order for such disclosure made upon
such examination, is prima facie evidence of the right of such
administrator to judgment recovered therein, must be for double the
value of the property as assessed by the district court or jury, or for
return of the property, and damages in addition thereto, equal to the
value of such property. In addition to the examination of the party,
witnesses may be produced and examined on either side.
§ 127. Account by third persons.] The probate judge, upon the
complaint, on oath, of any executor or administrator, may cite any
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person who has been entrusted with any part of the estate of the
decedent, to appear before such court and require him to render a full
account, on oath, of any moneys, goods, chattels, bonds, accounts, or
other property or papers belonging to the estate, which have come to
his possession in trust for the executor or administrator, and of pro
ceedings thereon; and if the person so cited refuses to appear and
render such account, the court may proceed against him as provided
in the preceding section.

CHAPTER V.
OF THE HOMESTEAD, AND OF THE ALLOTMENT OF PERSONAL PROPERTY-

§ 128. Property immediately delivered to family.] Upon the
death of either husband or wife, the survivor may continue to possess
and occupy the whole homestead until it is otherwise disposed of
according to law; and upon the death of both husband and wife the
children may continue to possess and occupy the whole homestead
until the youngest child becomes of age. [See chapter 38 of the
political code, page 162.] And in addition thereto the following per
sonal property must be immediately delivered by the executor or
administrator to such surviving wife or husband, and child or
children, and is not to be deemed assets, namely:
1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
4. The family bible and all school books used by the family; and all
other books used as apart of the family library, not exceeding in value
one hundred dollars.
5. All wearing apparel and clothing of the decedent and his family.
6. The provisions for the family necessary for one year's supply,
either provided or growing, or both; and fuel necessary for one year.
The executor or administrator must make a separate and distinct
inventory of all the personal property specified in this section, by
articles, and opposite each article give the appraised value of the same,
in dollars and cents, as given in the general inventory of the apprais
ers appointed by the court, and return the same to the probate court:
and no such property shall be liable for any prior debts or claims
whatever.
§129. Additional allotment. | In addition to the property men
tioned in the preceding section, there shall also be allowed and set
apart to the surviving wife or husband, or the minor child or children
of the decedent, all such personal property or money as is exempt by
law from levy and sale on execution, or other tinal process from any
court, to be, with the homestead, possessed and used by them: and the
executor or administrator must make and return a separate and dis
tinct inventory thereof, in the same manner as required for the prop
erty mentioned in the preceding section, and no such property shall he
liable tor any prior debts or claims against the decedent, except when
there are no assets thereunto available for the payment of the neces
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sary expenses of his last illness, funeral charges, and expenses of
administration.
§ 130. Selection of homestead.] If no homestead has been
selected, marked out, platted, and recorded, as provided t^ the home
stead law, the judge of the probate court must cause the same to be
done according to the provisions of said law.
§ 131. Same exempt.] The homestead is not subject to the pay
ment of any debt or liability contracted by or existing against the
husband and wife, or either of them, previous to or at the time of the
death of such husband or wife, except as provided in the law relating
to homesteads.
§ 132. Family allowance.] , If the amount so as aforesaid set apart
be less than that allowed, and insufficient for the support of the
widow and children, or either, or, if there be no such personal property
to be set apart, and if there be no other estate of the decedent, the
court may, in its discretion, make such reasonable allowance out of
the estate as shall be necessary for the maintenance of the family,
according to their circumstances, during the progress of the settle
ment of the estate, which in case of an insolvent estate, must not be
longer than one year after granting letters testamentary or of admin
istration.
§ 133. Same — preferred claim.] Any allowance made by the
court in accordance with the provisions of this chapter must be paid
in preference to all other charges, except funeral charges or expenses
of administration: and any such allowance, whenever made, may, in
the discretion of the court, take effect from the death of the decedent.
§ 134. Who receives property.] When personal property is set
apart for the use of the family, in accordance with the provisions of
this chapter, if the decedent left a widow or surviving husband, and no
minor child, such property is the property of the widow or surviving
husband. If the decedent left also a minor child, the one-half of such
property shall belong to the widow or surviving husband, and the other
halt to the minor child; and if the decedent left more than one minor
child, the one-third of such property shall belong to the widow or
surviving husband and the remainder in equal shares to the minor chil
dren; and if the decedent left no widow or surviving husband, such
property shall belong to the minor child, or, if more than one minor
child, to them in equal parts.
§ 135. Summary administration.] If, upon the return of the inven
tory of the personal estate of an intestate, it appears that the value of
the whole personal estate does not exceed the sum of fifteen hundred
dollars, the probate court, by a decree for that purpose, must assign
for the use and support of the widow and minor child or children, if there
bo a widow or minor child, and if no widow, then for the children if
there be any, the whole of the estate, after the payment of the funeral
expenses, the expenses of the last sickness, and expenses of the
administration, and there must be no further proceedings in the
administration unless further estate be discovered; and when it so
appears that the value of the wdiole estate does not exceed the sum of
three thousand dollars, it is in the discretion of the probate court to,
dispense with the regular proceedings, or any part thereof, prescribed
in this chapter, and there must be had a summary administration of
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the 'estate, and an order of distribution thereof at the end of six
months after the issuing of letters: the notice to creditors must be
given to present their claims within four months after the first publica
tion of such notice, and those not so presented are barred as in other
cases.
§ 136. Widow's separate property. | If the widow has a mainte
nance derived from her own property, ecmal to the portion set apart to
her by the preceding sections of this subdi vision, the whole property
so set apart, other than her right in the homestead, must go to the
minor children.

CHAPTER VJ.
OF CLAIMS AGAINST THE ESTATE.

§ 137. Notice to creditors.] Every executor or administrator
must, immediately after his appointment, cause to be published in
some newspaper of the county, if there be one. if not. then in such
newspaper as may be designated by the court, a notice to the creditors
of the decedent, requiring all persons having claims against him to
exhibit. them with the necessary vouchers, to the executor or adminis
trator, at the place of his residence or business, to be specified in the
notice. Such notice must be published as often as the judge shall
direct, but not less than once a week for four weeks. The judge may
also direct additional notice by publication or posting. In case such
executor or administrator resigns, or is removed, before the time
expressed in the notice, his successor must give notice only for the
unexpired time allowed for such presentation.
§ 13S. Periods allowed.] The time expressed in the notice must
be six months after its first publication, when the estate exceeds in
value the sum of five thousand dollar*, and four months when it does
not.
& 139. Proof, approval, and record of notice.] After the notice is
given, as required by the preceding section, a copy thereof, with the
affidavit of due publication, or of publication and posting., must be
filed, and upon such affidavit or other testimony to the satisfaction of
the court, an order or decree, showing that due notice to creditors
has been given must be made by the court and entered in the minutes
and recorded.
§ 140. Claims not presented barred exceptions.] If a claim
arising upon a contract heretofore made, be not presented within the
time limited in the notice, it is barred forever, except as follows: If
it lie not then due, or if it be contingent, it may be presented within
one'month after it becomes due or absolute: if it be made to appear
by the affidavit of the claimant, to the satisfaction of the executor or
administrator and the judge of the probate court, that the claimant
had no notice, as provided in this chapter, by reason of being out of
the territory, it may be presented at any time before a decree of
distribution is entered; a claim for a deficiency remaining unpaid
after a sale of property of the estate mortgaged or pledged must be
presented within one month after such deficiency is ascertained. All

Probate Code.

Administrators.

fi2i)

claims arising upon contracts hereafter made, whether the same be
clue, not due, or contingent, must be presented within the time limited
in the notice; and any claim not so presented is barred forever:
Provided, however, That when it is made to appear by the affidavit of
the claimant, as above provided, that he had no notice, by reason
of being out of the territory, it may be presented as therein provided.
§ 141. Proof of claims.] Every claim which is due when presented
to the administrator must be supported by the affidavit of the claim
ant, or some one in his behalf, that the amount is justly due, that no
payments have been made thereon which are not credited, and that
there are no offsets to the same, to the knowledge of the claimant or
affiant. If the claim be not due when presented, or be contingent,
the particulars of such claim must be stated. When the affidavit is
made by a person other than the claimant, he must set forth in the
'affidavit the reason why it is not made by the claimant. The executor
or administrator may also require satisfactory vouchers or proofs to be
produced in support of the claim. If the estate is insolvent, ho
greater rate of interest shall be allowed upon any claim, after the
first publication of notice to creditors, than is allowed by law on
judgments obtained in the district court.
§ 142. How allowed not PROVED.] When it shall appear, upon the
settlement of the accounts of any executor or administrator, that
debts against the deceased have been paid without the affidavit and
allowance prescribed by the preceding section, and shall be proven
by competent evidence to the satisfaction of the probate court that
such debts were justly due, were paid in good faith, that the amount
paid was the true amount of such indebtedness over and above all
payments or set-offs, and that the estate is insolvent, it shall be the
duty of the said court to allow the said sums so paid in the settlement
of said acounts.
§ 14o. Claim by probate judge. | Any judge of the probate court
may present a claim against the estate of a decedent, for allowance,
to the executor or administrator thereof; and if the executor or
administrator allows or rejects the claim, he must, in writing, present
the same to the county clerk of the county, who shall thereupon be
substituted in the settlement of said estate in place of the probate
judge, as provided by law, and the judge of the probate court present
ing such claim, in case of its rejection by the executor or adminis
trator, or by such county clerk, acting as judge, has the same right to
sue in a proper court for its recovery as other persons have when their
claims against an estate are rejected.
§ 144. Allowance and rejection of claims.]
When a claim,
accompanied by the affidavit required in this chapter, is presented to
the executor or administrator, he must indorse thereon his allowance
or rejection, with the day and date thereof. If he allow the claim, it
must be presented to the judge for his approval, who must, in the same
manner, indorse upon it his allowance or rejection. If the executor
or administrator, or the judge refuse or neglect to indorse such
allowance or rejection for ten days after the claim has been presented
to him, such refusal or neglect is equivalent to a rejection on the
tenth day; and if the presentation be made by a notary, the certificate
of such notary, under seal, is prima facie evidence of such presenta
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tion and rejection. If the claim be presented to the executor or
administrator before the expiration of the time limited for the
presentation of claims, the same is presented in time, though acted
upon by the executor or administrator, and by the judge, after the
expiration of such time.
$ 145. Claims filed in court.] Every claim allowed by the execu
tor or administrator, and approved by the judge, or a copy thereof, as
hereinafter provided, must, within thirty days thereafter, be filed in
the probate court, and be ranked among the acknowledged debts of
the estate, to be paid in due course of administration. If the claim
is founded on a bond, bill, note, or any other instrument, a copy of
such instrument must accompany the claim, and the original instru
ment must be exhibited if demanded, unless it is lost or destroyed, in
which case the claimant must accompany his claim by his affidavit,
containing a copy or particular description of such instrument, and
stating its loss or destruction. If the claim or any part thereof is
secured by a mortgage or other lien which has been recorded or tiled,
according to law, in the office of the register of deeds of the county in
which the land affected by it lies, it is sufficient to describe the mort
gage or lien, and refer to the date of its riling and volume, and page
of its record. If, in any case, the claimant has left any original
voucher in the hands of the executor or administrator, or suffered the
same to be filed in court, he may withdraw the same when a copy of
the same has been already. Or is then, attached to his claim. A brief
description of every claim hied must be entered by the judge in the
register, showing the name of the claimant, the amount and char
acter of the claim, rate of interest, and date of allowance.
§ 140. Suit on rejected claim.] When a claim is rejected, either
by the executor or administrator, or the judge of the probate court,
the holder must bring suit in the proper court, to-wit: before a justice
of the peace or in the district court, according to its amount, against
the executor or administrator, within three months after the date of
its rejection, if it be then due: or within two months after it becomes
due; otherwise the claim is forever barred.
§ 147. Claims barred—examination.] No claim must be allowed
by the executor or administrator, or by the judge, which is barred by
the statute of limitations. When a claim is presented to the judge for
his allowance, he may, in his discretion, examine the claimant and
others, on oath, and hear any other legal evidence touching the validity
of the claim.
§ 148. Presentment required.] No holder of any claim against an
estate shall maintain any action thereon, unless the claim is first pre
sented to the executor or administrator.
£ 149. Vacancy in administration.] The time during which there
shall be a vacancy in the administration, must not be included in any
limitation herein proscribed.
§ 150. Actions pending at death.] If an action is pending against
the decedent at time of his death, the plaintiff must in like manner
present his claim to the executor or administrator, for allowance or
rejection, authenticated as required in other cases; and no recovery
shall be had in the action unless proof be made of the presentation
required.
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§ 151. Partial allowance.1 Whenever any claim is presented to
an executor or administrator, or to the judge of the probate court, and
he is willing to allow the same in part, he must state in his indorse
ment the amount he is willing to allow. If the creditor refuse to
accept the amount allowed in satisfaction of his claim, he shall recover
no costs in an action therefor, brought against the executor or admin
istrator, unless he recovers a greater amount than that offered to be
allowed.
8 152. Effect of judgment.] A judgment rendered against an
executor or administrator in the district court, or before a magistrate,
upon any claim for money against the estate of his testator or intes
tate, only establishes the claim in the same manner as if it had been
allowed by the executor or administrator and the judge of the probate
court, and the judgment must be that the executor or administrator
pay, in due course of administration, the amount ascertained to be
due. A certified transcript of the judgment must be filed in the pro
bate court. No execution must issue upon such judgment, nor shall it
create any lien upon the property of the estate or give to the judgment
creditor any priority of payment.
8 153. Judgments befoiie death -how collected.] When any
judgment has been rendered for or against the testator or intestate in
his lifetime, no execution shall issue thereon after his death, except:
1. In case of the death of the judgment creditor, upon the applica
tion of his executor or administrator, or successor in interests.
2. In case of the death of the judgment debtor, if the judgment be
for the recovery of real or personal property, or the enforcement of a
lien thereon.
A judgment against the decedent for the recovery of money, must
be presented to the executor or administrator, like any other claim.
If the execution is actually levied upon any property of the decedent
before his death, the same may be soli for the satisfaction thereof, and
the officer making the sale must account to the executor or adminis
trator for any surplus in his hands.
S 104. Death after verdict.] A judgment rendered against a
decedent, dying after verdict or decision on an issue of fact, but before
judgment is rendered thereon, is not a lien on the real property of the
decedent, but is payable in due course of administration.
§ 155. Reference of claim.] If the executor or administrator
doubts the correctness of any claim presented to him, he may enter
into an agreement, in writing, with the claimant, to refer the matter
in controversy to some disinterested person, to be approved by the judge
of the probate court, upon filing the agreement and approval of the judge
of the probate court, in the office of the clerk of the district court for the
county, or judicial subdivision, in which the letters testamentary or of
administration were granted, the clerk must, either in vacation or in
term, enter a minute of the order referring the matter in controversy
to the person so selected; or, if the parties consent, a reference may
be had in the probate court; and the report of the referee, if confirmed,
establishes or rejects the claim, the same as if it had been allowed or
rejected by the executor or administrator and the probate judge.
§ 156. Referee's duties.] The referee must hear and determine
the matter, and make his report thereon to the court in which his
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appointment is entered. The same proceedings shall be had in all
respects, and the referee shall have the same powers, be entitled to the
same compensation, and subject to the same control as in other cases
of reference. The court may remove the referee, appoint another in
his place, set aside or confirm his report, and adjudge costs, as in
actions against executors or administrators, and the judgment of
the court thereon shall be as valid and effectual, in all respects, as.
if the same had been rendered in a suit commenced by ordinary
process.
S 157. Costs against representative.] When a judgment i*
recovered, with costs, against any executor or administrator, he shall
be individually liable for such costs, but they must be allowed him in
his administration accounts, unless it appears that the suit or proceed
ing in which the costs were taxed was prosecuted or defended without
just cause.
§ 158. Claim by.] If the executor or administrator is a creditor of
the decedent, his claim, duly authenticated by affidavits, must be pre
sented for allowance or rejection to the judge of the probate court,
and its allowance by the judge is sufficient evidence of its correctness,
and it must be paid as other claims, in due course of administration.
If, however, the judge rejects the claim, action thereon may be had
against the estate by the claimant, and summons must be served
upon the judge of the probate court, who may appoint an attorney at
the expense of the estate, to defend the action. If the claimant recover
no judgment he must pay all costs, including defendant's attorney's
fee.
§ 159. Neglect to give creditors notice.) If an executor or
administrator neglect for two months after his appointment to give
notice to creditors, as prescribed by this subdivision, the court must
revoke his lettei's, and appoint some other person in his stead, equally,
or next in order, entitled to the appointment.
§ 160. Statement of claims.] At the same term at which he is
required to return his inventory, the executor or administrator must
also return a statement of all claims against the estate which have
been presented to him. if so required by the court; and from term to
term thereafter he must present a statement of claims subsequently
presented to him. In all such statements he must designate the names
of the creditors, the nature of each claim, when it became due or will
become due. and whether it was allowed or rejected by him.
§ 161. Payment of claims not due.] If there be any debt of the
decedent bearing interest, whether presented or not. the executor or
administrator may, by order of the probate court, pay the amount then
accumulated and unpaid, or any part thereof, at any time when there
are sufficient funds properly applicable thereto, whether said claim be
then due or not; and interest shall thereupon cease to accrue upon the
amount so paid. This section does not apply to debts existing at the
date this law goes into effect, unless the creditor consent to accept theamount.
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CHAPTER VII.
OF SALES AND CONVEYANCES OF PROPERTY OF DECEDENTS.

Article I.— Of Sales in General.
§ 162. Property chargeable.] All the property of a decedent,
except as otherwise provided for the homestead and personal property
set apart for the surviving wife or husband, and minor child or children,
shall be chargeable with the payment of the debts of the deceased, the
expenses of administration, and the allowance to the family. And the
property, personal and real, may be sold as the court may direct, in
the manner hereinafter prescribed. There shall be no priority as
between personal and real property for the above purposes.
§ 163. Court orders all sales.] No sale of any property of an
estate of a decedent is valid unless made under order of the probate
court, except as otherwise hereinafter provided. All sales must be
reported under oath, and confirmed by the probate court, before the
title to the property sold passes.
§ 164. Petitions for orders. 1 All petitions for orders of sale must
be in writing, setting forth the facts showing the sale to be necessary.
and upon the hearing, any person interested in the estate may file
his written objections, which must be heard and determined. A
failure to set forth the facts, showing the sale to be necessary, will not
invalidate the subsequent proceedings, if the defect be supplied by the
proofs at the hearing, and the general facts showing the necessity be
stated in the order directing the sale.
§ 165. But one sale.| When it appears to the court that the
estate is insolvent, or that it will require a sale of all the property of
the estate, of every character, chargeable therewith, to pay the family
allowance, expenses of administration, and debts, there need be but
one petition filed, but one order of sale made, and but one sale had..
except in cases of perishable property, which may be sold as provided
in the next section. The probate court, when a petition for the sale of
any property, for any of the purposes herein named, is presented,
must inquire fully into the probable amount required to make all
such payments, and if there be no move estate chargeable therewith
than sufficient to pay the same, may require but one proceeding for
the sale of the entire available estate. In such case the petition must
set forth all the facts required by section 172.
Article II. Sales of Personal Property.
§ 166. What sold without notice.] At any time after receivings
letters the executor, administrator, or special administrator may
apply to the judge and obtain an order to sell perishable and other per
sonal property likely to depreciate in value, or which will incur loss
or expense by being kept, and so much other personal property as
may be necessary to pay the allowance made to the family of the
decedent. The ordqr for the sale may be made without notice; but
the executor, administrator or special administrator, is responsible for

634

Administrators.

Probate Code.

the property, unless, after making a sworn return, and on a proper
showing, the court shall approve the sale. '
% 167. Pre-requisites to sales.] If claims against the estate have
been allowed, and a sale of property is necessary for their payment, or
the expenses of administration, or for the payment of legacies, the
executor or administrator may apply for an order to sell so much of
the personal property as may be necessary therefor. Upon filing his
petition, notice of at least five days must be given of' the hearing
of the application, either by posting notices or by advertising. He
may also make a similar application, either in vacation or term, from
time to time, so long as any personal property remains in his hands,
and sale thereof is necessary. If it appear for the best interest of the
estate, he may, at any time after filing the inventories, in like manner
and after giving like notice, apply for and obtain an order to sell the
whole of the personal property belonging to the estate, remaining and
not set apart, whether necessary to pay debts or not.
8 168. Partnership and claims.] Partnership interests, or interests
belonging to any estate by virtue of any partnership formerly existing.
interest in personal property pledged, and choses in action, may be
sold in the same manner as other personal property, when it appears
to be for the best interest of the estate. Before confirming the sale
of any partnership interest, whether made to the surviving partner or
to any other person, the judge must carefully inquire into the condition
of the partneship affairs, and must examine the surviving partner, if in
the county and able to be present in court.
S 169. Causes for sales— what sold.] If it appear that a sale is
necessary for the payment of debts or the family allowance, or for the.
best interest of the estate, and the persons interested in the property
to be sold, whether it is or is not necessary to pay the debts or family
allowance, the court or judge must order it to be made. In making
orders and sales for the payment of debts or family allowance, such
articles as are not necessary for the support and subsistence of the
family of the decedent, or are not, specially bequeathed, must be first
sold, and the court or judge must so direct.
S 170. Method and notice of sale.] The sale of personal property
must be made at public auction, and after public notice given for at
least fifteen days, by notices posted in three public places in the
county, or by publication in a newspaper, or both, containing the time
and place of sale, and a brief description of the property to be sold:
unless for good reasons shown, the court or judge orders a private
sale, or a shorter notice. Public sales of such property must be made
at the court house door, or at the residence of the decedent, or at some
other public place, but no sale shall be made of any personal property,
which is not present at the time of sale, unless the court or judge
otherwise order.
Article 111.

Sales of Real Estate. Interests Therein, and Con
firmations Thereof.

§ 171. When sale necessary. | When a sale of property of the
estate is necessary to pay the allowance of the .family, or the debts
outstanding against a decedent, or the debts, expenses, or charges of
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administration, or legacies, the executor or administrator may also
sell any real, as well as personal property of the estate, in his hands
and chargeable for that purpose, upon the order of the# probate court;
and an application for the sale of real property may also embrace the
sale of personal property. .
§ 172. Requisites of petition for sale.] To obtain an order for
the sale of real property, he must present a verified petition to the
probate court, or to the judge thereof, setting forth the amount of
personal property that has come into his hands as assets, and how
much thereof, if any, remains undisposed of; the debts outstanding
against the decedent, as far as can be ascertained or estimated; the
amount due upon the family allowance, or that will be due after the
same has been in force for one year; the debts, expenses, and charges
of administration already accrued, and the estimate of what will or
may accrue during the administration; a general description of all
the real property, except the homestead, of which the decedent died
seized, or in which he had any interest, or in which the estate has
acquired any interest, and the condition and value thereof; the names
of the legatees and devisees, if any,' and the heirs of the decedent, so
far as known to the petitioner. If any of the matters here enume
rated cannot be ascertained, it must be so stated in the petition: but a
failure to set forth the facts showing the sale to be necessary, will not
invalidate the subsequent proceedings, if the defect be supplied by
the proofs at the hearing, and the general facts showing such necessity
be stated in the decree.
§ 173. Order for hearing.] If it appears to the court or judge,
from such petition, that it is necessary to sell the whole or some por
tion of such real estate for the purposes and reasons mentioned in the
preceding section, or of any of them, such petition must be filed and
an order thereupon made, directing all persons intei'ested in the estate
to appear before the court, at a time and place specified, not less than
four nor more than ten weeks from the time of making such order, to
show cause why an order should not be granted to the executor or
administrator to sell so much of the real estate of the decedent as is
necessary.
§ 174. Service on whom—waiver.] A copy of the order to show
cause must be personally served on all persons interested in the estate,
any general guardian of a minor so interested, and any legatee or
devisee, or heir of the decedent, provided they are residents of the
county, at least ten days before the time appointed for hearing the
petition, or be published four successive weeks in such newspaper of
the county as the court or judge shall direct. If all persons interested
in the estate join in the petition for the sale, or signify in writing their
assent thereto, the notice may be dispensed with and the hearing may
be had at any time.
^ 175. Hearing, unless written consent.] The probate court, at
the time and place appointed in such order, or at such other time to
which the hearing may be postponed, upon satisfactory proof of per
sonal service or publication of a copy of the order, by affidavit or
otherwise, if the consent in writing to such sale of all parties inter
ested is not filed, must proceed to hear the petition, and hear and
examine the allegations and proof of the petitioners, and of persons
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interested in the estate who may oppose the application. All claims
against the decedent not before presented, if the period of presenta
tion has not elapsed, may be presented and passed upon at the hearing.
§ 176. Compulsory attendance.] The executor, administrator, and
witnesses may be examined on oath by either party, and process to
compel them to attend and testify may be issued by the judge of the
probate court in the same manner and with like effect as in other
cases.
§ 177. All realty may be sold.] If it appear necessary to sell ;i
part of the real estate, and that by a sale thereof the residue of the
estate, real or personal, or some specific part thereof, would lie greatly
injured or diminished in value, or subjected to expense, or rendered
unprofitable, or that after such sale the residue would be so small in
quantity or value, or would be of such a character, with reference to
its future disposition among the heirs or devisees, as clearly to render
it for the best interests of all concerned that the same should be sold, '
the court may authorize the sale of the whole estate, or of any part
thereof necessary and for the best interest of all concerned.
'§ 17S. Order of sale.] If the court be satisfied, after a full
hearing upon the petition and an examination of the proofs and alle
gations of the parties interested, that a sale of the whole or some
portion of the real estate is necessary, for any of the causes mentioned
in this article, or if such sale be assented to by all the persons inter
ested, an order must be made to sell the whole, or so much and such
parts of the real estate described in the petition, as the court shall
judge necessary or beneficial.
§ 179. Contents of order —terms and method of sale.] The order
of sale must describe the lands to be sold and the terms of sale, which
may be for cash, or may be for one-third cash, and the balance on a
credit not exceeding two years, payable in gross, or in installments
within that time, with interest, as the court may direct. The land
may be sold in one parcel, or in subdivisions, as the executor or
administrator shall judge most beneficial to the estate, unless the
court otherwise specially directs. If it appears that any part of
such real estate has been devised, and not charged in such devise with
the payment of debts or legacies, the court must order the remainder
to be sold before that so devised. Every such sale must be ordered to
be made at public auction, unless, in the opiniou of the court, it would
benefit the estate to sell the whole or some part of such real estate at
private sale; the court may, if the same is asked for in the petition,
order or direct such real estate, or any part thereof, to be sold at
either public or private sale, as the executor or administrator shall
judge to be most beneficial for the estate. If the executor or admin
istrator neglects or refuses to make a sale under the order and as
directed therein, he may be compelled to sell, by order of the court,
made on motion, after due notice, by any party interested.
§ 180. Petition for sale by others.] If the executor or admin
istrator neglects to apply for any order of sale when it is necessary,
any person may make application therefor, in the same manner as
the executor or administrator, and notice thereof must be given to
the executor or administrator, before the hearing. The petition of
such applicant must contain as many of the matters requii-ed for the
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petition of the executor or administrator as he can ascertain, and the
decree of sale must fix the period of time within which the executor
or administrator must make the sale.
§ 181. Notice of sale.] When a sale is.ordered. and is to be made
at puYilic auction, notice of the time and. place of sale must be posted
in three of the most public places in the county in which the land is
situated, and published in a newspaper if there be one printed in the
same county, but if none, then in such paper as the court may direct,
for three weeks successively next before the sale. The lands and
tenements to be sold must be described with common certainty in the
notice.
§ 18-2. Place and time of sale.] Sales at public auction must be
made in the county where the land is situated: but when the land is
situated in two or more counties, it may be sold in either. The sale
must be made between the hours of nine o'clock in the morning and
the setting of the sun on the same day. and must be made on the clay
named in the notice of sale, unless the same is postponed.
§ 183. Private sale notice bids. | When a sale of real estate is
ordered to be made at private sale, notice of the same must
be posted up in three of the most public places in the county in which
the land is situated, and published in a newspaper, if there be one
printed in the same county; if none, then in such paper as the court
may direct, for two weeks successively next before the day on or after
which the sale is to be made, in which the lands and tenements to be
sold must be described with common certainty. The notice must state
a day on or after which the sale will be made, and a place where offers
or bids will be received. The day last referred to must be at least
fifteen days from the first publication of notice, and the sale must not
be made before that day, but must be made within six months there
after. The bids or offers must be in writing, and may be left at the
place designated in the notice, or delivered to the executor or
administrator personally, or may lie filed in the office of the judge of
the probate court, to which the return of sale must be made, at any
time after the first publication of notice, and before the making of the
.sale. If it is shown that it will be for the best interest of the estate,
the court or judge may. by an order, shorten the time of notice, which
shall not. however, be less than one week, and may provide that the
sale may be made on or after a day less than fifteen, but not less than
eight, days from the first publication of the notice, in which case the
notice of sale and the sale may be made to correspond with such order.
§184. Limit of price re-appraisement. | No sale of real estate at
private sale shall be confirmed by the court unless the sum offered is
at least ninety per cent, of the appraised value thereof, nor unless such
real estate has been appraised within one year of the time of such sale.
If it has not been so appraised, or if the court is satisfied that the
appraisement is too high or too low, appraisers must be appointed, and
they must make an appraisement thereof in the same manner as in
case of an original appraisement of an estate. Tins may be done at
any time before the sale or the confirmation thereof.
§ 185. Security for credit.] The executor or administrator must,
when the sale is made upon a credit, take the notes of the purchaser
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for the purchase money with a mortgage on the property to secure
their payment.
§ 186. Return of sale —hearing—re-sale.] The executor or admin
istrator after making any sale of real estate, must make a return of his
proceedings to the probate court, which must be filed by the judge, at
any time subsequent to the sale, either in term or vacation. If the
sale be made at public auction, and the return is made and filed on or
before the first day of the. next term thereafter, no notice is required
of such return or of the hearing thereof, but the hearing may be had
upon the first day of the term, or any subsequent day to which the
same may be postponed. If the sale be not made at public auction, or
if made at public auction a hearing upon the return of proceedings be
asked for in the return, or is brought on for a hearing upon a day
before the first day of the next term thereafter, or upon any other day
than the first day of the next term after such sale, the court or judge
must fix the day for the hearing, of which notice of at least ten days
must be given by the judge, by notices posted in three public places in
the county, or by publication in a newspaper, or both, as he may deem
best, and must briefly indicate the land sold, the sum for which it was
sold, and must refer to the return for further particulars. Upon .the
hearing the court must examine the return and witnesses in relation
to the same, and if the proceedings were unfair, or the sum bid dis
proportionate to the value, and if it appear that a sum exceeding such
bid at least ten per cent., exclusive of the expenses of a new sale, may
be obtained, the court may vacate the sale and direct another to be
had, of which notice must be given, and the sale in all respects con
ducted as if no previous sale had taken place: if an offer ten per cent,
more in amount than that named in the return be made to the court
in writing, by a responsible person, it is in the discretion of the court
to accept such offer and confirm the sale to such person or to order a
new sale.
§ 187. Objections to sale.] When return of the sale is made and
filed, any person interested in the estate may file written objections to
the confirmation thereof, and may be heard thereon when the return
is heard by the court or judge, and may produce witnesses in support
of his objections.
§ 188. Confirming order—re-sale.] If it appear to the court that
the sale was legally made and fairly conducted, and that the sum hid
was not disproportionate to the value of the property sold, and that a
greater sum, as above specified, cannot be obtained, or if the increa-ed
bid mentioned in section 231 [ISA] be made and accepted by the court,
the court must make an order confirming the sale, and directing con
veyances to be executed. The sale, from that time, is confirmed and
valid, and a certified copy of the order confirming it and directing
conveyances to be executed, must be recorded in the office of the regis
ter of deeds of the county within which the land sold is situated." If
after the confirmation the purchaser neglects or refuses to comply
with the terms of sale, the court may, on motion of the executor or
administrator, and after notice to the purchaser, order a re-sale to lie
made of the property. If the amount realized on .such re-sale do^s
not cover the bid and the expenses of the previous sale, su'.di pinv'u>er
is liable for the deficiency to the estate.
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§189. Conveyance and record — effect op.] Conveyances must
thereupon be executed to the purchaser by the executor or adminis
trator, and they must refer to the orders of the probate court authoriz
ing and confirming the sale of the property of the estate, and directing
conveyances thereof to be executed, and to the record of the order
of confirmation in the office of the register of deeds, by the date,
volume, and page of the record, and such reference shall have the
same effect as if the orders were at large inserted in the conveyance.
Conveyances so made convey all the right, title, interest, and estate of
the decedent, in the premises, at the time of his death; if. prior to the
sale, by operation of law or otherwise, the estate has acquired any
right, title, or interest in the premises, other than, or in addition to.
that of the decedent at the time of his death, such right, title, or
interest also passes by such conveyance.
§ 190. Proof before order.] Before any order is entered confirm
ing the sale, it must be proved to the satisfaction of the court that,
notice was given of the sale as prescribed, and the order of confirma
tion must show that such proof was made.
§ 191. Postponement of sale.] If at the time appointed for the
sale the executor or administrator deems it for the interest of the
persons concerned therein that the same be postponed, lie may post
pone it from time to time, not exceeding in all three months.
§ 192. Notice of same at place.] In case of a postponement,
notice thereof must be given by a public declaration, at the time and
place first appointed for the sale, and if the postponement be for more
than one day. further notice must be given by posting notices in three
or more public places in the county where the land is situated, or
publishing the same, or both, as the time and circumstances will
admit.
§ 193. Will must be followed.] If the testator makes provision
by his will, or designates the estate to be appropriated for the pay
ment of his debts, the expenses of administration, or family expenses,
they must be paid according to such provision or designation, out of
the estate thus appropriated so far as the same is sufficient.
§ 194. Sales under will - confirmation.) When property is
directed by the will to be sold, or authority is given in the wiil to sell
property, the executor may sell any property of the estate without
the order of the probate court, and at either public or private sale,
and with or without notice, as the executor may determine; but the
executor must make return of such sales as in other cases: and if
directions are given in the will as to the mode of selling, or the par
ticular property to be sold, such directions must be observed. In
either case no title passes unless the sale is confirmed by the court.
§ 195. Preferred property. | If the provision made by the will,
or the estate appropriated therefor, is insufficient to pay the debts,
expenses of administration, and family expenses, that portion of the
estate not devised or disposed of by will, if any. must be appropriated
and disposed of for that purpose, according to the provisions of this
article.
S 196. Property liable for debts, etc] The estate, real and
personal, given by will to legatees or devisees, is liable for the debts.
expenses of administration, and family expenses, in proportion to the
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value or amount of the several devises or legacies, but specific devises
or legacies are exempt from such liability if it appears to the court
necessarry to carry into effect the intention of the testator, and there
is other sufficient estate.
§ 197. Contribution from all.] When an estate given by will has
been sold for the payment of debts or expenses, all the divisees and
legatees must contribute according to their respective interests to the
devisee or legatee whose devise or legacy has been taken therefor, and
the probate court, when distribution is made, must, by decree for
that purpose, settle the amount of the several liabilities, and decree the
amount each person shall contribute, and reserve the same from their
distributive shares respectively for the purpose of paying such con
tribution.
§ 198. Contract to purchase land.] If a decedent, at the time of
his death was possessed of a contract for the purchase of lands,
his interest in such land and under such contracts may be sold on the
application of his executor or administrator, in the same manner as
if he had died seized of such land, and the same proceedings may be
had for that purpose as are prescribed in this chapter for the sale of
lands of which he died seized, except as hereinafter provided.
§ 199. Terms of such sale.| The sale must be made subject to all
payments that may thereafter become due on such contracts, and if
there are any such, the sale must not be confirmed by the probate
court until the purchasers execute a bond to the executor or adminis
trator, for the benefit and indemnity of himself and of the persons
entitled to the interest of the decedent in the lands so contracted for.
in double the whole amount of payments thereafter to become due
on such contract, with such sureties as the probate judge shall approve.
§ 200. Bond from purchaser.] The bond must be conditioned that
the purchaser will make all payments for such land that become due
after the date of the sale, and will fully indemnify the executor or
administrator and the persons so entitled against all demands, costs,
charges and expenses, by reason of any convenant or agreement con
tained in such contract.
$ 201. Transfer of title.] Upon the confirmation of the sale,
the executor or administrator must execute to the purchaser an assign
ment of the contract, which vests in the purchaser, his heirs and
assigns, all the right, title and interest of the estate, or of the persons
entitled to the interest of the decedent, in the lands sold at the time
of the sale, and the purchaser has the same rights and remedies
against the vendor of such land as the decedent would have had if he
were living.
$ 2<l2. Liens on realty paid.] When any sale is made by an execu
tor or administrator, pursuant to the provisions of this chapter, of
lands subject to any mortgage or other lien, which is a valid claim
against the estate of the decedent, and has been presented and allowed,
the purchase money must be applied, after paying the necessary
expenses of the sale, first to the payment and satisfaction of the
mortgage or lien, and the residue, if any. in due course of administra
tion. The application of the purchase money to the satisfaction of
the mortgage or lien must be made without delay: and the land is
.subject to such mortgage or lien until the purchase money has been
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actually so applied. No claim against any estate which has been pre
sented and allowed is affected by the statute of limitations, pending
the proceedings for the settlement of the estate. The purchase
money, or so much thereof as may be sufficient to pay such mort
gage oy lien, with interest and any lawful costs and charges thereon,
may be paid into the probate court, to be received by the judge
thereof, whereupon the mortgage or lien upon the land must cease,
and the purchase money must be paid over by the judge without
delay, in payment of the expenses of the sale, and in satisfaction
of the debt, to secure which the mortgage or other lien was taken,
and the surplus, if any, at once returned to the executor or
administrator, unless for good case shown, after notice to the executor
or administrator, the judge otherwise directs.
§ 203. Lienor may purchase.] At any sale under order of the
Erobate court, of lands upon which there is a mortgage or lien, the
older thereof may become the purchaser, and his receipt for the
amount due him from the proceeds of the sale is a payment pro tanto.
If the amount for which he purchased the property is insufficient to
defray the expenses and discharge his mortgage or lien, he must pay
to the judge an amount sufficient to pay such expenses.
§ 204. Misconduct op sale.] If there is any neglect or misconduct
in the proceedings of the executor or administrator in relation to any
sale, by which any person interested in the estate suffers damage, the
party aggrieved may recover the same in an action upon the bond of
the executor or administrator, or otherwise.
§ 205. Fraudulent sale.] Any executor or administrator who
fraudulently sells any real estate of a decedent, contrary to or other
wise than under the provisions of this chapter, is liable in double the
value of the land sold, as liquidated damages, to be recovered in an
action by the person having an estate of inheritance therein.
§ 206. Actions to recover limited.] No action for the recovery of
any estate, sold by an executor or administrator under the provisions
of this chapter, can be maintained by any heir or other person claim
ing under the decedent, unless it be commenced within three years
next after the sale. An action to set aside the sale may be instituted
and maintained at any time within three years from the discovery of
the fraud, or other grounds upon which the action is based.
§ 207. Legal disabilities.] The preceding section shall not apply
to minors, or others under any legal disability, to sue at the time
when the right of action first accrues; but all such persons may com
mence an action at any time within three years after the removal of
the disability.
§ 208. Account of sales.] When a sale has been made by an executor
or administrator, of any property of the estate, real or personal, he
must return to the probate court, at its next term thereafter, an
account of sales, verified by his affidavit. If he neglect to make such
return, he may be punished by attachment, or his letters may be
revoked, one day's notice having been first given him to appear and
show cause why such attachment should not issue, or such revocation
should not be made.
41
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% 209. Representative not purchaser. | No executor or adminis
trator must, directly or indirectly, purchase any property of the estate
he represents, nor must he be interested in any sale.

CHAPTER VII I.
OF THE POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS, AND
OF THE MANAGEMENT OF ESTATES.

§ 210. Possession, powers, and duties.] The executor or adminis
trator must take into his possession all the estate of the decedent, real
and personal, except the homestead and personal property not assets,
and collect all debts due to the decedent or to the estate. For the
purpose of bringing suits to quiet title or for partition of such estate,
the possession of the executors or administrators is the possession of
the heirs or devisees; such possession by the heirs or devisees is subject,
however, to the possession of the executor or administrator, for the
purposes of administration, as provided in this title.
8 211. Actions by and against.] Actions for the recovery of any
property, real or personal, or for the possession thereof, and all actions
founded upon contracts, may be maintained by and against executors
and administrators, in all cases and in the same courts in which the
same might have been maintained by or against, their respective
testators or intestates.
§ 212. Waste and conversion.] Executors and administrators may
in like manner maintain actions against any person who has wasted.
destroyed, taken, or carried away, or converted to his own use. the
goods of their testator or intestate in his lifetime. They may also
maintain actions for trespass committed on the real estate of the
decedent in his lifetime.
§ 213. Same against representatives.! Any person, or his per
sonal representatives, may maintain an action against the executor or
administrator of any testator or intestate who in his lifetime has
wasted, destroyed, taken, or carried away, or converted to his own use,
the goods or chattels of any such person, or committed any trespass
on the real estate of such person.
£ 214. Inventory and bond by surviving partner.] When a part
nership exists between the decedent, at the time of his death, and any
other person, the surviving partner shall immediately, in company
with the executor or administrator, or some other person or persons,
to be appointed by the judge of the probate court, take and furnish to
said executor or administrator a correct and full inventory, and a fair
and just appraisement, of all partnership property and assets held and
belonging to himself and the deceased partner, after which the surviv
ing partner shall settle the business of the co-partnership. The sur
viving partner shall settle the affairs of the partnership without delay,
and account with the executor or administrator, and pay over such
balances as may from time to time be payable to him in right of the
decedent. Upon the application of the executor or administrator, the
judge of the probate court shall in all eases require the surviving part
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ner to give a good and sufficient bond, to be approved by the judge. of v
the probate court, for the honest and faithful disposal of the interest
of the decedent in the co-partnership, and the prompt payment of the
proceeds thereof over to the executor or administrator, and, in case of
neglect or refusal, may, after notice, compel it by attachment; and the
executor or administrator may maintain against him any action which
the decedent could have maintained.
§ 215. Actions against predecessor.] An administrator may, in
his own name, for the use and benefit of all parties interested in the
estate, maintain actions on the bond of an executor, or of any former
administrator of the same estate.
§ 216. Joinder of parties.) In actions by or against executors, it
is not necessary to join those as parties to whom letters were issued,
.but who have not qualified.
§ 21.7. Compounding debts.] Whenever a debtor of a decedent is
unable to pay all his debts, the executor or administrator, with the appro
bation of the probate judge, may compound with him, and give him a
discharge upon receiving a fair' and just dividend of his effects. • A
compromise may also be authorized, when it appears to be just, and
for the best interest of the estate.
§ 218. Recovery of fraudulent conveyances.] When there is a
■deficiency of assets in the hands of an executor or administrator, and
when the decedent, in his lifetime, has conveyed any real estate, or
any rights or interests therein, with intent to defraud his creditors, or
to avoid any right, debt, or duty of any person, or has so conveyed
such estate that by law the deeds or conveyances are void as against
creditors, the executor or administrator must commence and prose
cute to final judgment any proper action for the recovery of the same;
and may recover for the benefit of the creditors all such real estate so
fraudulently conveyed; and may also, for the benefit of the creditors,
sue' and recover all goods, chattels, rights, or credits which have been
so conveyed by the decedent in his lifetime, whatever may have been
the manner of such fraudulent conveyance.
§ 219. Creditors may require same.] No executor or administrator
is bound to sue for such estate as mentioned in the preceding section,
for the benefit of the creditors, unless on application of creditors, who
must pay such part of the costs and expenses of the suit, or give such
security therefor to the executor or administrator, as the judge shall
direct.
§ 220. Sale of such realty. | All real estate so recovered must be
sold for the payment of debts, in the same manner as if the decedent
had died seized thereof, upon obtaining an order therefor from the
probate court; and the proceeds of all goods, chattels, rights, and
credits so I'ecovered must be appropriated in payment of the debts
of the decedent, in the same manner as other property in the hands
of the executor or administrator.
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CHAPTER IX.
OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADM1NISTRA
TORS IN CERTAIN CASES.

§ 221. Deeds by decedent's contract.] When a person who is
bound by contract in writing to convey any real estate dies before
making the conveyance, and in all cases when such decedent, if living,
might be compelled to make such conveyance, the probate court may
make a decree authorizing and directing his executor or administrator
to convey such real estate to the person entitled thereto.
§ 222. Petition for and notice.) On the presentation of a verified
petition by any person claiming to be entitled to such conveyance from
an executor or administrator, setting forth the facts upon which the
claim is predicted, the probate judge must appoint a time and place
forbearing the petition, at a regular term of court, and must order
notice thereof to be published at least' four successive weeks before
such hearing, in such newspaper in this territory as he may designate.
§ 223. Hearing.] At the time and place appointed for the hearing,
or at such other time to which the same may be postponed, upon satis
factory proof, by affidavit or otherwise, of the due publication of the
notice, the court must proceed to a hearing, and all persons interested
in the estate may appear and contest such petition, by filing their ob
jections in writing, and the court may examine, on oath, the petitioner
and all who may be produced before him for that purpose.
§ 224. Decree.] If, after a full hearing upon the petition and
objections, and examination of the facts and circumstances of the
claim, the court is satisfied that the petitioner is entitled to a convey
ance of the real estate described in the petition, a decree authorizing
and directing the executor or administrator to execute a conveyance
thereof to the petitioner must be made, entered on the minutes, of the
court, and recorded.
§ 225. Deed and record—effect.] The executor or administrator
must execute the conveyance according to the directions of the decree,
a certified copy of which must be recorded with the deed in the office
of the register of deeds of the county where the lands lie. and is prima
facie evidence of the correctness of the proceedings and of the authority
of the executor or administrator to make the conveyance.
§ 226. Dismissal and appeal.] If, upon hearing in the probate
court, as hereinbefore provided, the right of the petitioner to have a.
specific performance of the contract is found to be doubtful, the court
must dismiss the petition without prejudice to the rights of the
petitioner, who may, at any time within six months thereafter, proceed
in the district court to enforce a specific performance thereof.
§ 227. Effect of conveyance.] Every conveyance made in pursu
ance of a decree of the probate court, as provided in this chapter, shall
pass the title to the estate contracted for as fully as if the contracting
party himself was still living and executed the conveyance.
§ 228. Decree gives possession.] A copy of the decree for a convey
ance, made by the probate court, and duly certified and recorded in the
office of the register of deeds of the county where the lands lie, gives the
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person entitled to the conveyance a right to the possession of the lands
contracted for, and to hold the same according to the terms of the
conveyance, in like manner as if they had been conveyed in pursuance
of the decree.
$ 229. Enforcing decree.] The recording of any decree, as pro
vided in the preceding section, shall not prevent the court making the
decree from enforcing the same by other process.
§ 280. Death op claimant.] If the person entitled to the convey
ance die before the" commencement of proceedings therefor under this
chapter, or before the completion of the conveyance, any person
entitled to succeed to his rights in the contract, or the executor or
administrator of such decedent may, for the benefit of the person so
entitled, commence such proceedings, or prosecute any already com
menced, and the conveyance must be so made as to vest the estate in
the persons entitled to it, or in the executor or administrator, for their
benefit.
§ 231. Surrender ordered by decree.] The decree provided for
in this chapter may direct the possession of the "property therein
described to be surrendered to the person- entitled thereto, upon his
producing the deed, and a certified copy of the decree, when, by the
terms of the contract, possession is to be surrendered.

CHAPTER X.
of accounts rendered by executors and administrators, and of
the payment of debts.
Article [.---Liabilities and Compensation op Executors and Admin
istrators.
8 232. Requisites op contract by representative.] No executor
or administrator is chargeable upon any special promise to answer
damages, or to pay the debts of the testator or intestate out of his
own estate, unless the agreement for that purpose, or some memoran
dum or note thereof, is in writing and signed by such executor
or administrator, or by some other person by him thereunto specially
authorized.
§233. With what property charged.] Every executor and admin
istrator is chargeable in his account with the whole of the estate of
the decedent which may come into his possession, at the value of the
appraisement contained in the inventory, except as provided in the
following sections, and with all the interest, profit, and income of
such estate.
§ 234. Neither profit nor loss.] He shall not make profit by the
increase, nor suffer loss by the decrease or destruction, without his
fault, of any part of the estate. He must account for the excess when
he sells any part of the estate for more than the appraisement, and if
any part be sold for less than the appraisement, he is not responsible
for the loss, if the sale has been justly made.
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% 235.
Uncollected debts.] No executor or administrator is
accountable for any debts due to the decedent, if it appears that they
remain uncollected without his fault.
§236. Pay for services and expenses. | He shall be allowed all
necessary expenses in the care, management, and settlement of the
estate, and for his services such fees as are provided in this chapter;
but when the decedent, by his will, makes some other provision for
the compensation of his executor, that shall be a full compensation
for his services, unless by' a written instrument, hied in the probate
court, he renounces all claim for compensation provided by the will.
§ 237. Not purchase claims.] No administrator or executor shall
purchase any claim against the estate he represents: and if he pays any
claim for less than its nominal value, he is only entitled to charge in
his account the amount he actually paid.
§ 238. Fees and commissions.] When no compensation is provided
by the will, or the executor renounces all claim thereto, he must be
allowed commissions upon the amount of the whole estate accounted
for by him, excluding all propei"ty not ranked as assets, as follows:
For the first thousand dolkirs, at the rate of five per cent.; for all
above that sum, and not exceeding five thousand dollars, at the rate of
four per cent.; for all above that sum, at the rate of two and onehalf per cent. ; and the same commission must be allowed adminis'trators. In all cases such further allowance may be made as the
probate judge may deem just and reasonable, for any extraordinary
service. The total amount of such allowance must not exceed the
amount of commissions allowed by this section.
Article II.—Accounting and Settlement bt Executors and Admin
istrators.
§ 239. Full statement.] At the third term of the court after his
appointment, and thereafter at any time when required by the court,
either upon its own motion or upon the application of any person
interested in the estate, the executor or administrator must render, for
the information of the court, an exhibit under oath, showing the
amount of money received and expended by him, the amount of all
claims presented against the estate and the names of the claimants,
and all other matters necessary to show the condition of its affairs.
§ 240. Citation upon failure.) If the executor or administrator
fail to render an exhibit at the third term of the court, the judge of
the probate court must issue a citation requiring him to appear and
render it.
§ 241. Petition for by third person.] Any person interested in
the estate may, at any time before the final settlement of accounts,
present his petition to the probate judge, praying that the executor or
administrator be required to appear and render such exhibit, setting
forth the facts showing that it is necessary and proper that such an
exhibit should be made.
§ 242. Action upon same.] If the judge be satisfied, either from
the oath of the applicant or from any other testimony offered, that
the facts alleged are true, and considers the showing of the applicant
sufficient, he must issue a citation to the executor or administrator.
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requiring him to appear at some day named in the citation, which
must be during a term of the court, and render an exhibit as prayed
for.
§ 243. Contest of exhibit.') When an exhibit is rendered by an
executor or administrator, any person interested may appear and, by
objections in writing, contest any account or statement therein con
tained. The court may examine the executor or administrator, and if
he has been guilty of neglect, or has wasted, embezzled, or misman
aged the estate, his letters must be revoked.
§ 244. Compulsory attendance.]
If any executor or adminis
trator neglects or refuses to appear and render an exhibit, after
having been duly cited, an attachment may be issued against him and
such exhibit enforced, or his letters may be revoked, in the discretion
of the court.
§ 245. Full account in one year.| Every executor or adminis
trator must render a full account and a report of his administration
at the expiration of one year from the time of his appointment.
If he fail to present his account, the court must compel the rendering
of the account by attachment, and any person interested in the estate
may apply for and obtain an attachment, but no attachment must
issue unless a citation has been first issued, served, and returned,
requiring the executor or administrator to appear and show cause why
an attachment should not issue.
Every account rendered must
exhibit not only the debts which have been paid, but also a statement
of all the debts which have been duly presented and allowed during
the period embraced in the account.
§ 246. Account to successor.] When the authority of an executor
or administrator ceases or is revoked for any reason, he may be cited
to account before the probate court at the instance of the person
succeeding to the administration of the same estate, in like manner
as he might have been cited by any person interested in the estate
during the time he was executor or administrator.
§ 247. Revocation.] If the executor or administrator resides out
of the county, or absconds, or conceals himself, so that the citation
cannot be personally served, and neglects to render an account within
thirty days after the time prescribed in this article, or if he neglects
to render an account within thirty days after being committed where
the attachment has been executed, his letters must be revoked.
§ 248. Vouchers to account.]
In rendering his account, the
executor or administrator must produce and file vouchers for all
charges, debts, claims, and expenses which he has paid, which must
remain in the court; and he may be examined on oath touching such
payments, and also touching any property and effects of the decedent,
and the disposition thereof. When any voucher is required for other
purposes, it may be withdrawn on leaving a certified copy on file; if
a voucher is lost, or for other good reason cannot be produced on the
settlement, the payment may be proved by the oath of any competent
witness.
§ 249. Items without vouchers.] On the settlement of his account
he may be allowed any item of expenditure, not exceeding fifteen
dollars, for which no voucher is produced, if such item be supported
by his own uncontradicted oath, reduced to writing, and certified by
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the judge, positive to the fact of payment, specifying when, where,
and to whom it was made; but such allowances in the whole must not
exceed three hundred dollai*s against any one estate, nor over ten per
cent, of the inventory appraised value of any estate under three
thousand dollars.
§ 250. Notice for settlement.] When any account is rendered for
settlement, the court or judge must appoint a day for the settlement
thereof; the judge must thereupon give notice thereof, by causing
notices to be posted in at least three public places in the county,
setting forth the name of the estate, the executor or administrator,
and the day appointed for the settlement of the account, which must
be on some day of a term of the court. The coui-t or judge may order
such further notice to be given as may be proper.
§ 251. Requisites for notice of final settlement.] If the account
mentioned in the preceding section be for a final settlement,
and the estate be ready for distribution, the notice of the settlement
must state these facts, and must be served, published or waived in the
same manner as provided for sales of real property and interests
therein; and on confirmation of the final account, distribution and
partition of the estate to all entitled thereto may be immediately had
without further notice or proceedings. If, from any cause, the hear
ing of the account, or the partition and distribution be postponed, the
order postponing the same to a day certain is notice to all persons
interested therein.
•
§ 252. Exceptions to account.] On the day appointed, or any sub
sequent day to which the hearing may be postponed by the court, any
person interested in the estate may appear ana file his exceptions in
writing to the account, and contest the same.
§ 253. What heirs may contest—hearing.] All matters, including
allowed claims not passed upon on the settlement of any former
account, or on rendering an exhibit, or on making a decree of sale,
may be contested by the heirs, for cause shown. The hearing and
allegations of the respective parties may be postponed from time to
time, when necessary, and the court majr appoint one or more referees
to examine the accounts and make report thereon, subject to confirm
ation; and may allow a reasonable compensation to the referees, to
be paid out of the estate of the decedent.
§ 254. Effect of allowance.] The settlement of the account and
the allowance thereof by the court, or upon appeal, is conclusive
against all persons in any way interested in the estate, saving, how
ever, to all persons laboring under any legal disability, their right to
move for cause to reopen and examine the account, or to proceed by
action against the executor or administrator, either individually or
upon his bond, at any time before final distribution; and in any action
brought by any such person, the allowance and settlement of such
account is prima facie evidence of its correctness.
§255. Proof of notice- decree.] The account must not be
allowed by the court until it is first proved that notice has been given
as required by this chapter, and the decree must show that such proof
was made to the satisfaction of the court, and is conclusive evidence
of the fact.
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§ 256. Personalty sold when.] Whenever it appears to the court
ou any hearing of an application for the sale of real property, that it
would be for the interest of the estate that personal property of the
estate or some part of such property, should be first sold, the court
may decree the sale of such personal property, or any part of it, and
the sale thereof shall be conducted in the same manner as if the
application had been made for the sale of such personal property in
the th-st instance.
§ 257. Investments op funds.] Pending the settlement of any
estate on the petition of any party interested therein, the probate
court may order any moneys in the hands of the executor or adminis
trators, to be invested for the benefit of the estate, in securities of the
United States. Such order can only be made after publication of notice of
the petition in some newspaper to be designated by the judge.
Article III.—The Payment op Debts op the Estate.
§ 258. Order of payment.] The debts of the estate must be paid in
the following order:
1. Funeral expenses.
2. The expenses of the last sickness.
3. Debts having preference by the laws of the United States.
4. Judgments rendered against the decedent in his lifetime, and
mortgages, in the order of their date.
5. All other demands against the estate.
% 259. Limit as to mortgage.] The preference given in the preced
ing section to a mortgage only extends to the proceeds of the property
mortgaged. If the proceeds of such property be insufficient to pay the
mortgage, the part remaining unsatisfied must be classed with other
demands against the estate.
§ 260. Equal within classes.] If the estate be insufficient to pay
all the debts of any one class, each creditor must be paid a dividend in
proportion to his claim; and no creditor of any class shall receive any
payment until all those of the preceding class are fully paid.
§ 261. When certain expenses paid.] The executor or adminis
trator, as soon as he has sufficient funds in his hands, must pay the
funeral expenses, and the expenses of the last sickness, and the allow
ance made to the family of the decedent. He may retain in his hands
the necessary expenses of administration, but he is not obliged to pay
any other debt or any legacy until, as prescribed in this article, the
payment has been ordered by the court.
§ 262. Order for payment of debts.] Upon the settlement of the
accounts of the executor or administrator, at the end of the year, as
required in this chapter, the court must make an order for the pay
ment of the debts, as the circumstances of the estate require. If there
be not sufficient funds in the hands of the executor or administrator,
the court must specify in the decree the sum to be paid to each
creditor. If the whole assets of the estate be exhausted by such pay
ment or distribution, such account must be considered as a final
account, and the executor or administrator is entitled to his discharge,
on producing and filing the necessary vouchers and proofs showing
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that such payments have been made, and that he has fully complied
with the decree of the court.
§ 268. Advance payments—solvency. | If there is any claim not due.
or any contingent or disputed claim against the estate, the amount
thereof, or such part of the same as the holder would be entitled to if
the claim were due, established or absolute, must be paid into the
court, and there remain, to be paid over to the party when he becomes
entitled thereto; or, if he fails to establish his claim, to be paid over or
distributed as the circumstances of the estate require. If any creditor
whose claim has been allowed, but is not yet due, appears and assents to
a deduction therefrom of the legal interest for the time the claim has
yet to run. he is entitled to be paid accordingly. The payments provided
for in this section are not to be made when the estate is insolvent,
unless a pro rata distribution is ordered.
§ 2(54. Liable for debts ordered paid.] When a decree is made
by the probate court for the payment of creditors, the executor or
administrator is personally liable to each creditor for his allowed '
claim, or the dividend thereon, and execution may be issued on such
decrees, as upon judgment in the district court, in favor of each credi
tor, and the same proceeding may be had under such execution as if
it had been issued from the district court. The executor or adminis
trator is liable therefor, on his bond, to each creditor.
§ 265. Other liability.) When the accounts of the administrator
or executor have been settled, and an order made for the payment of
debts and distribution of the estate, no creditor whose claim was
not included in the order for payment has any right to call upon the
creditors who have been paid, or upon the heirs, devisees, or legatees,
to contribute to the payment of his claim; but if the executor or
administrator has failed to give the notice to creditors as required in
the first and second sections of chapter VI, such creditor may recover
on the bond of the executor or administrator the amount of his claim,
or such part thereof as he would have been entitled to had it been
allowed. This section shall not apply to any creditor whose claim
was not due ten months before the clay of settlement, or whose claim
was contingent and did not become absolute ten months before such
day.
& 266. Extension of time.J If the whole of the debts have been
paid by the first distribution, the court must direct the payment of
legacies and the distribution of the estate among the heirs, legatees,
or oth'er persons entitled as provided in the next chapter; but if there
be debts remaining unpaid, or if, for other reasons, the estate be not
in a proper condition to be closed, the court must give such extension
of time as may be reasonable for a final settlement of the estate.
§ 267. Final account and settlement.] At the time designated ir.
the last section, or sooner, if within that time all the property of the
estate lias been sold, or there are sufficient funds in his hands for the
payment of all debts due by the estate, and the estate be in a proper
condition to be closed, the executor or administrator must render a
final account, and pray a settlement of his administrator.
§ 268. Provisions applying to.] If he neglect to render his account,
the same proceedings may be had as prescribed in this chapter in
regard to the first account to be rendered by him; and all the provis
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ions of this chapter relative to the last mentioned account, and the
notice and settlement thereof, apply to his account presented for
final settlement.

CHAPTER XI.
OF TITE PARTITION, DISTRIBUTION, AND PINAL SETTLEMENT OP ESTATES.

Article I.

Partial Distribution Prior to Final Settlement.

§ 269^ Petition for legacy or share.) At any time after the lapse
of four months from the issuing of letters testamentary or of adminis
tration, any heir, devisee, or legatee may present his petition to the
court for the legacy or share of the estate to which he is entitled, tobe given to him upon his giving bond, with security, for the payment
of his proportion of the debts of the estate.
§ 270. Notice to representative.] Notice of the application must
be given to the executor or administrator, personally, and to all per
sons interested in the estate, in the same manner that notice is'
required to be given of the settlement of the account of an executor
or administrator.
§ 271. Who may resist.) The executor or administrator, or any
person interested in the estate, may appear at the time named and
resist the application, or any other heir, devisee or legatee may make
a similar application for himself.
§ 272. When petition allowed- conditions partition.) If at
the hearing it appears that the estate is but little indebted, and that
the share of the .party applying may be allowed to him without loss to
the creditors of the estate, the court must make an order in conformity
with the prayer of the applicant, requiring:
1. Each heir, legatee or devisee obtaining such order, before receiv
ing his share or any portion thereof, to execute and deliver to the
executor or administrator a bond, in such sum as shall be designated
by the probate judge, with sureties to be approved by the judge,
payable to the executor or administrator, and conditioned for the
payment, whenever required, of his proportion of the debts due from
the estate, not exceeding the value or amount of the legacy or portions
of the estate to which he is entitled.
.
2. The executor or administrator to deliver to the heir, legatee, or
devisee the whole portion of the estate to which he may be entitled,
or only a part thereof, designating it.
If, in the execution of the order, a partition is necessary between
two or more of the parties interested, it must be made in the manner
hereinafter prescribed. The costs of these proceedings to be paid by
the applicant, or if there be more than one, to be apportioned equally
amongst them.
§ 273. Assessment against legatee or devisee.] When any bond
has been executed and delivered, under the provisions of the preceding
section, and it is necessary for the settlement of the estate to require
the payment of any part of the money thereby secured, the executor
or administrator must petition the court for an order requiring the
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payment, and have a citation issued and served on the party bound,
requiring him to appear and show cause why the order should not be
made. At the hearing, the court, if satisfied of the necessity of such
payment, must make an order accordingly, designating the amount
and giving a time within which it must be paid. If the money be not
paid within the time allowed, an action may be maintained by the
executor or administrator on the bond.
Article II.

Distribution and Final Settlement.

.

§ 274. Court distributes- deceased heir settlement.] Upon the
final settlement of the accounts of the executor or administrator or at
any subsequent time, upon the application of the executor or adminis
trator, or of any heir, legatee, or devisee, the court must proceed to
distribute the residue of the estate in the hands of the executor or
administrator, if any, among the persons who by law are entitled
thereto, and if the decedent has left a surviving child, and the issue
of other children, and any of them, before the close of administration,
have died while under age and not having been married, no adminis
tration on such deceased child was entitled to by inheritance, must,
without administration, be distributed to the other heirs at law. A
statement of any receipts and disbursements of the executor or admin
istrator, since the rendition of his final accounts, must be reported and
filed at the time of making such distribution, and a settlement thereof,
together with an estimate of the expenses of closing the estate, must
be made by the court and included in the order or decree: or the court
or judge may order notice of the settlement of such supplementary
account, and refer the same as in other cases of the settlement of
accounts.
§ 275. Decree of distribution—contents —effect.] In the order
or decree, the court must name the persons and the proportions or
parts to which each shall be entitled, and such persons may demand,
sue for, and recover their respective shares from the executor or
administrator, or any person having the same in possession.
Such
order or decree is conclusive as to the rights of heirs, legatees, or
devisees, subject only to be reversed, set aside, or modified on appeal.
£ 276. Delivery to executor under foreign will.] Upon applica
tion for distribution, after final settlement of the accounts of adminis
tration, if the decedent was a non-resident of this territory, leaving a
will which has been duly proved or allowed in the state, territory or dis
trict of his residence, and an authenticated copy thereof has been admit
ted to probate in this territory, and it is necessary. Ln order that the
estate or any part thereof may be distributed according to the will, that
the estate in this territory should be delivered to the executor or admin
istrator in the estate or place of his residence, the court may order
such delivery to lie made, and, if necessary, order a sale of the real
estate, and a like delivery of the proceeds. The delivery, in accord
ance with the order of the court, is a full discharge of the executor
or administrator with the will annexed in this territory, in relation
to all property embraced in such order, which, unless reversed on
appeal, binds and concludes all parties in interest. Sales of real
estate, ordered by virtue of this section, must be made in the same
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manner as other sales of real estate of decedents by order of the
probate court.
§ 277. Petition and notice for decree.) The order or decree may
be made on the petition of the executor or administrator, or of any
person interested in the estate. Notice of the application must be
given by posting or publication, as the court may direct, and for such
time as may be ordered. If partition be applied for, as provided
in this chapter, the decree of distribution shall not divest the
court of jurisdiction to order partition, unless the estate is finally
closed.
§ 27S. Taxes paid before decree.] Before any decree of distribu
tion of .an estate is made, the probate court must be satisfied, by the
oath of the executor or administrator, or otherwise, that all territorial,
county, school, and municipal taxes, legally levied upon personal
property of the estate, have been fully paid.
Article III.- Distribution and Partition.
§279. Partition by three commissioners.] When the estate, real
or personal, assigned by the decree of distribution to two or more
heirs, devisees, or legatees, is in common and undivided, and the
respective shares are not separated and distinguished, partition or
distribution may be made by three disinterested pei-sons. to be
appointed commissioners for that purpose! by the probate court or
judge, who must be duly sworn to the faithful discharge of their duties.
A certified copy of the order of their appointment, and of the order
or decree assigning and distributing the estate, must be issued to
them as their wan-ant, and their oath must he indorsed thereon.
Upon consent of the parties, or when the court deems it proper and
just, it is sufficient to appoint one commissioner only, who has the
same authority, and is governed by the same rules as if three were
appointed.
§ 280. Petition for and notice.] Such partition may be ordered
and had in the probate court, on the petition of any person interested.
But before commissioners are appointed, or partition ordered by theprobate court, as directed in this subdivision, notice thereof must be
given to all persons interested, who reside in this territory, or their
guardians, and to the agents, attorneys, or guardians, if any, in this
territory, of such as reside out of the territory, either pei-sonally or by
public notice, as the probate court may direct. The petition may be
filed, attorneys, guardians, and agents appointed, and notice given, at
any time before the order or decree of distribution, but the commis
sioners must not be appointed until the order or decree is made
distributing the estate.
§ 281. Realty in different counties.] If the real estate is in
different counties, the probate court may. if deemed proper, appoint
commissioners for all, or different commissioners for each county.
The whole estate, whether in one or more counties, shall be divided
among the heirs, devisees, or legatees as if it were all in one county,
and the commissioners must, unless otherwise directed by the probate
court, make division of such real estate, wherever situated within this,
territory.
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% 282. When part conveyed.J Partition or distribution of the
real estate may be made as provided in this chapter, although some of
the original heirs, legatees, or devisees may have conveyed their shares
to other persons, and such shai-es must be assigned to the person
holding the same, in the same manner as they otherwise would have
been to such heirs, legatees, or devisees.
§ 283. How shares set apart. |
When both distribution and
partition are made, the several shares in the real and personal
estate must be set out to each individual in proportion to his
right, by metes and bounds, or description, so that the same can be
distinguished, unless two or more of the parties interested consent to
have their shares set out so as to be held by them in common and
undivided.
§284. Joint shares preferences difference paid.] When the
real estate cannot be divided without prejudice or inconvenience to
the owners, the probate court may assign the whole to one or more of
the parties entitled to shares therein, who will accept it, always pre
ferring the males to the females, and among children preferring the
elder to the younger. The parties accepting the whole must pay to
the other parties interested their just proportion of the true value
thereof, or secure the same to their satisfaction, or. in case of the
minority of such party, then to the satisfaction of his guardian, and
the true value of the estate must be ascertained and reported by
the commissioners. When the commissioners appointed to make
partition are of the opinion that the real estate cannot be divided
without prejudice or inconvenience to the owners, they must so
report to court, and recommend that the whole be assigned as herein
rovided. and must find and report the true value of such real estate.
n filing the report of the commissioners, and on making or securing
the payment as before provided, the court, if it appears just and
proper, must confirm the report, and thereupon the assignment is
complete, and the title to the whole of such real estate vests in the
person to whom the same is so assigned.
§28o. Whole to one party excess paid.J When any tract of
land or tenement is of greater value than any one's share in the estate
to be divided, and cannot be divided without injury to the same, it
may be set off by the commissioners appointed to make partition to
any of the parties who will accept it, giving preference as prescribed
in the preceding section. The party accepting must pay or secure to
the others such sums as the commissioners shall award to make the
partition equal, and the commissioners must make their award accord
ingly: but such partition must not be established by the court until
the sums awarded are paid to the parties entitled to the same, or
secured to their satisfaction.
§ 28(). Sale of whole.] When it appears to the court, from the
commissioners* report, that it cannot be otherwise fairly divided, and
-should be sold, the court may order the sale of the whole or any part
of the estate, real or personal, by the executor or administrator, or by
a commission appointed for that purpose, and the proceeds distrib
uted. The sale must be conducted, reported, and confirmed. in the
same manner, and under the same requirements as provided in article
III, chapter VII of this title.
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§ 287. Notice to all before partition. | Before any partition is
made, or any estate divided, as provided in this chapter, notice must ■
be given to all persons interested in the partition, their guardians,
agents, or attorneys, by the commissioners, of the time and place
when and where they shall proceed to make partition. The commis
sioners may take testimony, order surveys, and take such other steps as
may be necessary, to enable them to form a judgment upon the mat
ters before them.
§288. Report by commissioners
confirmation
record.) The
commissioners must report their proceedings and the partition agreed
upon by them, to the probate court, in writing, and the court may, for
sufficient reasons, set aside the report and commit the same to the
same commissioners, or appoint others; and when such report is
finally confirmed, a certified copy of the judgment or decree of
partition made thereon, attested by the judge, under the seal of the
court, must be recorded in the office of the register of deeds of the
county where the lands lie.
§ 289. Residue assigned.] When the probate court makes a judg
ment or decree assigning the residue of any estate to one or more
persons entitled to the same, it is not necessary to appoint commis
sioners to make partition or distribution thereof, unless the parties to
whom the assignment is decreed, or some of them, request that such
partition be made.
§290. Advancements contents of decree. | All questions as to
advancements made, or alleged to have been made, by the decedent to
his heirs, may be heard and determined by the probate court, and
must be specified in the decree assigning and distributing the estate;
and the final judgment or decree of the probate court, or in case of an
appeal, of the district court or supreme court, is binding on all parties
interested in the estate.
Article IV.

Agents for Absent Parties Discharge of Executor
or Administrator.

§ 291 . A gent for non-resident. | When any estate is assigned or dis
tributed by a judgment or decree of the probate court, to any person
residing out of and having no agent in this territory, and it is neces
sary that some person should lie authorized to take possession and
charge of the same for the benefit of such absent person, the court
may appoint an agent for that purpose, and authorize him to take
charge of such estate as well as to act for such absent person in the
distribution.
§ 292. Bond by agent- -pay.| The agent must first give a bond to the
probate judge, to be approved by him. conditioned that he shall
faithfully manage and account for the estate. The court appoint
ing such agent may allow a reasonable sum out of the profits of the
estate for his services and expenses.
g 293. Sale of such property. | When personal property remains
in the hands of the agent unclaimed for a year, and it appears to the
court that it is for the benefit of those interested, it shall be sold
under the order of the court, and the proceeds, after deducting the
expenses of the sale allowed by the court, must be paid into the terri
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torial treasury. When the payment is made, the agent must take from
the treasury duplicate receipts, one of which he must file in the office
of the territorial auditor, and the other in the probate court.
§ 194. Agents account— requisites.] The agent must render to
the probate court appointing him, annually, an account, showing:
1. The value and character of the property received by him, what
portion thereof is still on hand, what sold, and for what.
2. The income derived therefrom.
3. The taxes and assessments imposed thereon, for what, and whether
paid or unpaid.
4. Expenses incurred in the care, protection, and management
thereof, and whether paid or unpaid.
When filed the probate court may examine witnesses and take
proofs in regard to the account; and if satisfied from such accounts
and proofs that it will be for the benefit and advantage of the persons
interested therein, the court may, by order, direct a sale to be made of
the whole or such parts of the real or personal property as shall appear
to be proper, and the purchase money to be deposited in the territorial
treasury, to be receipted for and the receipts filed as in like cases
before provided.
§ 295. Liability on bond.] The agent is liable on his bond for the
care and preservation of the estate while in his hands, and for the
payment of the proceeds of the sale as required in the preceding sec
tions, and may be sued thereon by any person interested.
§ 296. Claimant for property.] When any person appears and
claims the money paid into the treasury, the probate court making the
distribution must inquire into such claim, and, being first satisfied of
his right thereto, must grant him a certificate to that effect, under its
seal; and upon the presentation of the certificate to him the terri
torial auditor must draw a warrant on the treasurer for the amount.
§ 297. Decree discharging representative.] When the estate has
been fully administered, and it is shown by the executor or adminis
trator, by the production of satisfactory vouchers, that he has paid all
sums of money due from him, and delivered up, under the order of the
court, all the property of the estate to the parties entitled, and per
formed all the acts lawfully required of him, the court must make a
judgment or decree discharging him from all liability to be incurred
thereafter.
§ 298. Subsequent property discovered.] The final settlement of
an estate as hereinafter provided, shall not prevent a subsequent issue
of letters testamentary or of administration, or of administration with
the will annexed, if other property of the estate be discovered, or if it
become necessary or proper, for any cause, that letters should be again
issued.
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CHAPTER XII.
OF ORDERS, DECREES, PROCESS. MINUTES, RECORDS, TRIALS, AND APPEALS.

Article T.— Orders. Decrees, Process. Minutes, Records, and Trials.
§ 299. Requisites —record.] Orders and decrees made by the pro
bate court, or the judge thereof, need not recite the existence of facts,
or the performance of acts upon which the jurisdiction of the court or
judge may depend, but it shall only be necessary that they contain the
matters ordered or adjudged, except as otherwise provided in this title.
All orders and decrees of the court or judge must be entered at length
in the minute book of the court, and upon the close of each regular or
special term the judge must sign the same.
§ 300. Publication—how.] When any publication is ordered, such
publication must be made daily or otherwise, as often during the pre
scribed period as the paper is regularly issued, unless otherwise provided
in this title. The court or judge may, however, order a less number
of publications during the period.
§ 301. Notice imparted by recorded decree.] When it is provided
in this title that any order or decree of a probate court or judge, or a
copy thereof, must be recorded in the office of the county register of
deeds, from the time of filing the same for record, notice is imparted
to all persons of the contents thereof.
§ 302. Citations—requisites of.] Citations must be directed to
the person to be cited, signed by the judge, and issued under the seal
of the court, and must contain:
1. The title of the proceeding.
2. A brief statement of the nature of the proceeding.
3. A direction that the person cited appear at a time and place
specified.
§ 303. Service of.] The citation must be served in the same man
ner as a summons in a civil action.
§ 304. Personal notice.] When a personal notice is required, and
no mode [of] giving it is prescribed in this title, it must be given by
citation.
§ 305. Time of service.] When no other time is specially prescribed
in this title, citations must be served at least five days before the
return day thereof.
§ 306. Description of realty.] When a complete description of
the real property of an estate sought to be sold has been given and
published in a newspaper, as required in the order to show cause why
the sale should not be made, such description need not be published in
any subsequent notice of sale, or notice of a petition for the confirma
tion thereof. It is sufficient to refer to the description contained in
the publication of the first notice, as being proved and on file in the
court.
§ 307. Trials—findings—judgments—executions.] All issues of
facts joined in the probate court must be tried by said court, and in
all such proceedings the party affirming is plaintiff, and the one deny
ing or avoiding is defendant. After the hearing the court shall give,
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in writing, the findings of facts and conclusions of law. Judgments
thereon, as well as for costs, may be entered and enforced by execution
or otherwise, by the probate court, as in civil actions. If the issues
are not sufficiently made up by the written pleadings on file, the court,
on due notice to the opposite party, must settle and frame the issues
to be tried, and upon which the court may render judgment.
§ 80S. Attorneys appointed by court.] At o^ before the hearing
of petitions and contests for the probate of wills: for letters testamen
tary or of administration; for sales of real estate, and confirmations
thereof; settlements, petitions, and distributions of estates: and all
other proceedings where all the parties interested in the estate are
required to be notified thereof, the court may. in its discretion,
appoint some competent attorney at law to represent in all such pro
ceedings the devisees, legatees, heirs, or creditors of the decedent, who
are minors and have no general guardian in the county, or who are
non-residents of the territory, and those interested, who, though they
are neither such minors or non-residents, are unrepresented.
The
order must specify the names of the parties for whom the attorney is
appointed, wno is thereby authorized to represent such parties in all
such proceedings had subsequent to his appointment. The attorney
may receive a fee to be fixed by the court for his services, which must
lie paid out of the funds of the estate as necessary expenses of admin
istration, and upon distribution may be charged to the party represented
by the attorney. If, for any cause, it becomes necessary, the pro
bate court may substitute another attorney for the one first appointed,
in which case the fee must be proportionately divided. The nonappointment of an attorney will not affect the validity of any of the
proceedings.
§ 80S). Decree recorded in register's office.] When a judgment
or decree is made, setting apart and defining the homestead, confirm
ing a sale, making distribution of real property, or determining any
other matter affecting the title to real property, a certified copy of the
same must be recorded in the office of the register of deeds of the
county in which the real property is situated.
§ 310. Revocation for contumacy. 1
Whenever an executor,
administrator, or guardian is committed for contempt, in disobeying
any lawful order of the probate court or the judge thereof, and has
remained in custody for thirty days without obeying such order, or
purging himself otherwise of the contempt, the probate court may, by
order reciting the facts, and without further showing or notice, revoke
his letters and appoint some'other person, entitled thereto, executor,
administrator or guardian, in his stead.
§311. Service upon guardian. | Whenever an infant, insane or
incompetent person, has a guardian of his estate residing in this terri
tory, personal service upon the guardian of an}r process, notice, or
order of the probate court concerning the estate of a deceased
person, in which the ward is interested, is equivalent to service upon
the ward; and it is the duty of the guardian to attend to the interests
of the ward in the matter. Such guardian may also appear for his
ward, and waive any process, notice, or order to show cause which an
adult or a person of sound mind might do.
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Article II.—Of Appeals and Bonds,
§ 312. Decisions from which appeals lie.] An appeal may be
taken to the district court from a judgment, decree or order of the
probate court:
1. Granting, or refusing, or revoking letters testamentary or of
administration, or of guardianship.
2. Admitting, or refusing to admit, a will to probate.
3. Against or in favor of the validity of a will, or revoking the
probate thereof.
4. Against or in favor of setting apart property, or making an
allowance for a widow or child.
5. Against or in favor of directing the petition, sale, or conveyance
of real property.
6. Settling an account of an executor or administrator, or guardian.
7. Refusing, allowing, or directing the distribution or partition' of
an estate, or any part thereof, or the payment of a debt, claim, legacy,
or distributive share; or.
8. From any other judgment, decree, or order of the probate court,
or of the judge thereof, affecting a substantial right.
§ 313. Who may appeal.] Any party aggrieved may appeal as
aforesaid, except where the decree or order of which he complains,
was rendered or made upon his default.
§ 314. Same.] A person interested in the estate or fund affected
by the decree or order, who was not a party to the special proceeding
in which it was made, but who was entitled by law to be heard therein,
upon his application; or who has acquired, since the decree or order
was made, a right or interest which would have entitled him to be
heard, if it had been previously acquired, may also appeal as pre
scribed in this article. The facts, which entitle such a person to
appeal, must be shown by an affidavit, which must be filed with the
notice of appeal.
§ 315. Period in which appeal taken.] An appeal by a party,
or by a person interested who was present at the nearing, must be
taken within ten days, and an appeal by a person interested, who was
not a party and not present at the hearing, within thirty days,
from the date of the judgment, decree, or order appealed from.
§ 316. Appeal how taken] The appeal must be made:
1. By filing a written notice thereof with the judge of the probate
court stating the judgment, decree, or order appealed from, or some
specific part thereof, and whether the appeal is on a question of law,
or of fact, or of both, and, if of law alone, the particular grounds
upon which the party intends to rely on his appeal; and.
2. By executing and filing, within the time limited in the preceding
section, such bond as is required in the following sections.
It shall not be necessary to notify or summon the appellee or
respondent to appear in the district court, but such respondent , shall
be taken and held to have notice of such appeal in the same manner
as he had notice of the pendency of the proceedings in the probate
court.
§ 317. Bond—requisites of.] The appeal bond shall be in such
sum as the judge of the probate court shall require and deem sufficient,
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with at least two sufficient sureties to be approved by the judge,
conditioned that the appellant will prosecute his appeal with due
diligence to a determination, and will abide, fulfill, and perform
whatever judgment, decree, or order may be rendered against him in
that proceeding by the district court, and that he will pay all dam
ages which the opposite party may sustain by reason of such appeal,
together with all costs that may be adjudged against him.
§ 318. Stay—effect of appeal.] If the judgment, decree, or order
appealed from be for, or direct, the payment of money, or the delivery
of any property, or grant leave to issue an execution, the appeal shall
not stay the execution thereof, unless the appeal bond be furthermore
conditioned to the effect that if the judgment, decree, or Order, or any
part thereof be affirmed, or the appeal be dismissed, the appellant shall
pay the sum so directed to be paid or levied, or, as the case may
require, shall deliver the property so directed to be delivered, or the
part thereof as to which the judgment, decree, or order shall be
affirmed.
§ 319. Same—bond.] An appeal from any judgment, decree, or
order directing the commitment of any person, does not stay the
execution thereof unless the appeal bond be also to the effect that if
the judgment, decree, or order appealed from be affirmed, or the appeal
be dismissed, the appellant shall, within twenty days after such
affirmance or dismissal, surrender himself in obedience to the judg
ment, decree, or order, to the custody of the sheriff to whom he was
committed. If the condition of such bond be violated, it may be
prosecuted in the same manner and with the same effect as an admin
istrator's official bond; and the proceeds of the action must be paid or
distributed, as directed by the probate court, to or among the persons
aggrieved, to the extent of the pecuniary injuries sustained by them,
and the balance, if any, must be paid into the county treasury.
§ 320. Justification by sureties—new bond.] The sureties in
every appeal bond must justify in the manner required in article VI
of chapter III of this title; and the respondent may apply to the
appellate court or the judge thereof, upon notice, for an order requiring
the appellant to increase the sum fixed by the judge of the probate
court, or to give additional security; and if the applicant make default
in giving a new bond, pursuant to an order to increase the same, or to
give additional security, the appeal may be dismissed.
§ 321. Form of bond—action upon.] Every appeal bond must be to
the Territory of Dakota; must contain the name and residence of each
of the sureties thereto; and must be filed in the probate court. The
judge of the probate court may, at any time, in his discretion, make an
order, authorizing any person aggrieved to bring an action on the
bond in his own name or in the name of the territory. When it is
brought in the name of the territory the damages collected must be
paid over to the probate court and therein distributed as justice may
require.
§ 322. Letters issue notwithstanding appeal.] An appeal from
a decree or order admitting a will to probate, or granting letters
testamentary, or letters of administration, does not stay the issuing of
letters, where, in the opinion of the probate judge, manifested by an
entry upon the minutes of the court, the preservation of the estate
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requires that such letters should issue. But the letters so issued do
not confer power to sell real property by virtue of any provision in
the will, or to pay or satisfy legacies, or to distribute the property of
the decedent among the next of kin, until the final determination of
the appeal.
§ 323. Appeal does not stay —when.] An appeal from a decree or
order revoking probate of a will, letters testamentary, letters of adminis
tration, or letters of guardianship, or from a decree or order suspend
ing or removing an executor, administrator, or guardian, or removing
or suspending a testamentary trustee, or a person appointed by the
probate court, or appointing an appraiser of personal property, does
not stay the execution of the decree or order appealed from.
§ 324. Transcript to district court — non-appearance.] The
judge of the probate court must, within ten days from the riling of
the notice of appeal and the giving of the required bond, cause a
certified copy thereof, and of the judgment, decree, or order, or specific
part thereof appealed from, and of the minutes, records, papers, and
proceedings in the case, to be transmitted to the clerk of the district
court of the county, or judicial subdivision, to be filed in his office;
and the appeal may be heard and determined at any day thereafter by
said court, at any general, special, or adjourned term; and if the
appellant make no appearance when the case is called for trial, or
otherwise fail to prosecute his appeal, the respondent may, on motion,
have the appeal dismissed, or may open the record and move for an
affirmance.
§ 325. Parties named—powers of appellate court.] The plaintiff
in the probate court shall be the plaintiff in the district court; and
when the appeal is on questions of law alone, the appellate court may
reverse, affirm, or modify the judgment, decree, or order, or the part
thereof appealed from, and every intermediate order which it is
authorized by law to review, in any respect mentioned in the notice of
appeal, and as to any or all of the parties, and it may order a new
hearing. Upon such appeal, so much of the evidence as may be nec
essary to explain the grounds, and no more, may be certified into the
appellate court.
§326. Trial de novo of fact by court.] When the appeal is on
auestions of fact, or on questions of both law and fact, the trial in the
istrict court must be de novo, and shall be conducted in the same
manner as if the case and proceedings had lawfully originated in that
court; and such appellate court has the same power to decide the
questions of fact which the probate court, or judge had; and it may,
in its discretion, as in suits in chancery, and with like effect, make an
order for the trial by a jury of any or all the material questions of
fact, arising upon the issues between the parties; and such an order
must state distinctly and plainly the questions of fact to be tried.
§ 327. Neglect of probate record.] If the judge of the probate
court neglect or refuse to make or transmit such certified copies as are
hereinbefore required to be transmitted to the clerk of the district
court in cases of appeal, he may be compelled by the district court, by
an order entered upon motion, to do so, and he may be fined as for
contempt for any such neglect or refusal. A certified copy of such
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order may be served upon the probate judge, by the party or his
attorney.
§ 328. Dismissal is affirmance—amendment.] The dismissal of an
appeal by the district court, is in effect an affirmance of the judgment,
decree or order, appealed from; and when an appellant shall have
given, in good faith, notice of appeal, but omits, through
mistake, to do any other act necessary to perfect the appeal or to stay
proceedings, the appellate court may permit an amendment on such
terms as may be just.
§ 329. Costs— how payable.] Such appellate court may award to
the successful party the costs of the appeal; or it may direct that
such costs abide the event of a new hearing, or of the subsequent
proceedings in the probate court. In either case the costs may be
made payable out of the estate fund, or personally by the unsuccessful
party, as directed by the appellate court; or, if no such direction be
given, as directed by the probate court.
§ 330. Enforcement by probate court.] When a judgment, decree,
or order, from which an appeal has been taken, is wholly or partly
affirmed, or is modified by the judgment rendered by the district court
upon such appeal, it must be enforced, to the extent authorized by the
latter judgment, by the probate court, in like manner as if no appeal
therefrom had been taken; and the district court must direct the
proceedings to be remitted for that purpose to the probate court or
to the judge thereof.
§ 331. Official bonds good on appeal.] When an executor or
administrator who has given an official bond appeals from a judgment,
decree, or order, of the probate court or judge, made in the proceed
ings had upon the estate of which he is administrator or executor, his
said bond stands in the place of an appeal bond, and the sureties
therein are liable on such appeal bond.
§ 332. Lawful acts valid—when.] When the order or decree
appointing an executor, or administrator, or guardian, is reversed on
appeal for error, and not for want of jurisdiction of the court, all
lawful acts in administration upon the estate, performed by such
executor, or administrator, or guardian, if he have qualified, are as
valid as if such order or decree had been affirmed.
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CHAPTER XIV.
i

OF GUARDIAN AND WARD.

Article I.

Guardians of Minors.

§ 333. Of persons and estates.] The probate court of each county,
when it appears necessary or convenient, may appoint guardians for
the persons and estates, or either, or both of them, of minors who
have no guardian legally appointed by will, or deed, and who are
inhabitants or residents of the county, or who reside without the ter
ritory and have estate within the county. Such appointment may
be made on the petition of a relative or other person in behalf of such
minor. Before making the appointment, the judge must cause such
notice as he deems reasonable to be given to tne relatives of the
minor residing in the county, and to auy person having care of such
minor.
§ 334. When minor may nominate.) If the minor is under the age
of fourteen years, the probate judge may nominate and appoint
his guardian. If he is above the age of fourteen years he may nomi
nate his own guardian, who, if approved by the judge, must be
appointed accordingly. And the probate court, in appointing a
guardian, is to be guided by the considerations named in section 127
of the civil code.
§ 335. When judoe may appoint.] If the guardian nominated by
the minor be not approved by the judge, or if the minor resides out of
the territory, or if. after being duly cited by the judge, he neglects for
ten days to nominate a suitable person, the judge may nominate and
appoint the guardian, in the same manner as if the minor was under
the age of fourteen years.
§ 336. Minor may appoint. ] When a guardian has been appointed
by the court for a minor under the age of fourteen years, the minor,
at any time after he has attained that age, may appoint his own
guardian, subject to the approval of the probate judge.
§ 337. Father or mother entitled.] The father of the minor, if
living, and in case of his decease, the mother, while she remains
unmarried, beiug themselves respectively competent to transact their
own business, and not otherwise unsuitable, must be entitled to the
guardianship of the minor.
§ 338. Guardian has custody. | Tf the minor has no father or
mother living competent to have the custody and care of his educa
tion, the guardian appointed shall have the same.
§ 339. Same until marriage.] Every guardian appointed shall
have the custody and care of the education of the minor, and the care
and management of his estate, until such minor arrives at the age of
majority, or marries, or until the guardian is legally discharged.
§ 340. Bond to minor -requisites- letters- oath. | Before the
order appointing any person guardian under this chapter takes effect,
and before letters issue, the judge must require of such person a bond
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to the minor, with sufficient sureties, to be approved by the judge, and
in such sum as he shall order, conditioned that the guardian will faith
fully execute the duties of his trust according to law; and the follow
ing conditions shall form and constitute a part of every such bond
without being expressed therein:
1. To make an inventory of all the estate, real and personal, of his
ward that comes to his possession or knowledge, and to return the
same within such time as the judge may order.
2. To dispose of and manage the estate according to law, and for
the best interest of the ward, and faithfully to discharge his trust in
relation thereto, and also in relation to the care, custody, and educa
tion of the ward.
3. To render an account, on oath, of the property, estate and moneys
of the ward in his hands, and all proceeds or interests derived there
from, and of the management and disposition of the same, within
three months after his appointment, and at such other times as the
court directs; and at the expiration of his trust to settle his accounts
with the probate judge, or with the ward, if he be of full age, or his legal
representatives, and to pay over and deliver all the estate, moneys.,
and effects remaining in his hands, or due from him on such settlement,
to the person who is lawfully entitled thereto.
Upon filing the bond, duly approved, letters of guardianship must
issue to the person appointed. In form the letters of guardianship
must be substantially the same as letters of administration; and the
oath of the guardian must be endorsed thereon that he will perform
the duties of his office, as such guardian, according to law.
§ 341. Additional conditions.] When any person is appointed
guardian of a minor, the probate judge may, with the consent of such
person, insert in the order of appointment conditions not otherwise
obligatory, providing for the care, treatment, education, and welfare of
the minor. The performance of such conditions is a part of the duties
of the guardian, for the faithful performance of which he and the
sureties on his bond are responsible.
§ 342. Record of letters and bond.] All letters of guardianship
issued, and all guardians' bonds executed under the provisions of this
chapter, with the affidavits and certificates thereon, must be recorded
by the judge of the probate court having jurisdiction of the persons
and estates of the wards.
§ 343. Extra expenses.] If any minor, having a father living, has
property, the income of which is sufficient for his maintenance and
education in a manner more expensive ^han his father can reasonably
afford, regard being had to the situation of the father's family, and to
all the circumstances of the case, the expenses of the education and
maintenance of such minor may be defrayed out of the income of his
own property, in whole or in part, as judged reasonable, and must be
directed by the probate court: and the charges therefor may be
allowed accordingly in the settlement of the accounts of his guardian.
§ 344. Testamentary guardian.] Every testamentary guardian
must give bond and qualify, and has the same powers and must per
form the same duties in regard to the person and estate of his ward,
as guardians appointed by the probate court, except so far as their
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powers and duties are legally modified, enlarged, or changed by the
will by which such guardian was appointed.
§ 345. Guardian ad litem.] Nothing contained in this chapter
affects or impairs the power of any court to appoint a guardian to
defend the interests ot any minor interested in any suit or matter
pending therein.
Article II.—Guardians of Insane and Incompetent Persons.
§ 346. Petition and notice.] When it is represented to the probate
court, upon verified petition of any relative or friend, that any per
son is insane, or from any cause mentally incompetent to manage his
property, the judge must cause notice to be given to the supposed
insane or incompetent person, of the time and place of hearing the
case, not less than five days before the time so appointed, and such per
son if able to attend, must be produced before him on the hearing.
§ 347. Hearing—appointment.] If after a full hearing and exam
ination upon such petition, it appears to the judge of the probate
court that the person"in question is incapable of taking care of him
self and managing his property, he must appoint a guardian of his
person and estate, with the powers and duties in this chapter
specified.
§ 348. Powers—bond.] Every guardian appointed as provided in
the preceding section, has the care and custody of the person of his
ward, and the management of all his estate, until such guardian is
legally discharged; and he must give bond to such ward, in like
manner and with like conditions as before prescribed with respect to
the guardian of a minor.
§ 349. Proceedings to declare restoration.] Any person who has
been declared insane, or the guardian or any relative of such person,
within the third degree, or any friend may apply, by petition to the
probate court of the county in which he was declared insane, to have
the fact of his restoration to capacity judicially determined. The
petition shall be verified, and shall state that such person is then
sane. Upon receiving the petition, the judge must appoint a day for
the hearing, and cause notice of the trial to be given to the guardian
of the petitioner, if there be a guardian, and to his or her husband or
wife, if there be one, and to his or her father or mother, if living in
the county. On the trial, the guardian or relative of the petitioner,
and in the discretion of the judge, any other person, may contest the
right of the petitioner to the relief demanded. Witnesses may be
required to appear and testify, as in other cases, and may be called and
examined by the judge on his own motion. If it be found that the
petitioner be of sound mind and capable of taking care of himself
and his property, his restoration to capacity shall be adjudged, and the
guardianship of such person, if such person be not a minor, shall
cease.
Article III. —The Powers and Duties of Guardians.
§ 350. Payment of debts — sales.] Every guardian appointed
under the provisions of this chapter, whether for a minor or any
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other person, must pay all just debts due from the ward out of his per
sonal estate and income of his real estate, if sufficient; if not, then out
of his real estate, upon obtaining an order for the sale thereof, and
disposing of the same in the manner provided by law for the sale of real
estate of decedents.
§ 351. Collect and pay debts—appear in courts.] Every guardian
must settle all accounts of the ward, and demand, sue for, and
receive all debts due to him, or may, with the approbation of the
Srobate judge, compound for the same and give discharges to the
ebtors on receiving a fair and just dividend of his estate and effects;
and he must appear for and represent his ward in all legal suits and
proceedings, unless another person is appointed for that purpose as
guardian or next friend.
§ 352. Rules governing management.] Every guardian must man
age the estate of his ward frugally and without waste, and apply the
income and profits thereof, as far as may be necessary, for the com
fortable and suitable maintenance and support of the ward, and his
family, if there be any; and if such income and profits be insufficient
for that purpose, the guardian may sell the real estate, upon obtain
ing an order of the probate court therefor, as provided, and must
apply the proceeds of such sale, as far as may be necessary, for the
maintenance and support of the ward and his family, if there be any.
§ 353. Maintenance and support.] When a guardian has advanced
for the necessary maintenance, support, and education of his ward,
an amount not disproportionate to the value of his estate or his
condition of life, and the same is made to appear to the satisfaction
of the court, by proper vouchers and proofs, the guardian must be
allowed credit therefor in his settlement. Whenever a guardian fails,
neglects, or refuses to furnish suitable and necessary maintenance,
support, or education for his ward, the court may order him to do so.
and enforce such order by proper process. Whenever any third
person, at his request, supplies a ward with such suitable and neces
sary maintenance, support, or education, and it is shown to have been
done after refusal or neglect of the guardian to supply the same, the
court may direct the guardian to pay therefor out of the estate, and
enforce such payment by due process.
§ 354. Assent to partition.] The guardian may join in and assent
to a partition of the real estate of the ward, whenever such assent
may be given by any person.
§ 355. Inventory and account.] Every guardian must return to
the probate court an inventory of the estate of his ward within three
months after his appointment, and annually thereafter. When the
value of the estate exceeds the sum of twenty thousand dollars, semi
annual returns must be made to the probate court. The court may.
upon application made for that purpose by any person, compel the
fuardian to render an account to the probate court, of the estate of
is ward. The inventories and accounts so to be returned or rendered,
must be sworn to by the guardian. All the estate of the ward
described in the first inventory must be appraised by appraisers
appointed, sworn, and acting in the manner provided for regulating
the settlement of the estate of decedents. Such inventory, with the
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appraisement of the property therein described, must be recorded by
the judge of the probate court, in a proper book kept in his office for
that purpose.
Whenever any other property of the estate of any
ward is discovered, not included in the inventory of the estate already
returned, and whenever any other property has been succeeded to or
acquired by any ward, or for his benefit, the like proceedings must be
had for the return and appraisement thereof that are herein provided
in relation to the first inventory and return.
§ 356. Settlement at end of year.] The guardian must, upon the
expiration of a year from the time of his appointment, and as often
thereafter as he may be required, present his accounts to the probate
court for settlement and allowance.
§ 357. Account by one of joint guardians.] When an account is
rendered by two or more joint guardians, the probate judge may, in
his discretion, allow the same upon oath of any of them.
§358. Expenses and pay.] Every guardian must be allowed the
amount of his reasonable expenses incurred in the execution of his
trust, and he must also have such compensation for his services as the
court in which his accounts are settled deems just and reasonable.

Article IV.—The Sale of Property and Disposition of the Pro
ceeds.
§ 359. Causes for sale.] When the income of an estate under
guardianship is insufficient to maintain the ward and his family, or to
maintain and educate the ward when a minor, his guardian may sell
his real or personal estate for that purpose, upon obtaining an order
therefor.
§ 360. Sale for investment.] When it appears to the satisfaction
of the court, upon the petition of the guardian, that for the benefit of
his ward, his real estate, or some part thereof, should be sold, and the
proceeds thereof put out at interest, or invested in some productive
stock, or in the improvement or security of any other real estate of the
ward, his guardian may sell the same for such purpose, upon obtaining
an order therefor.
§ 361. Proceeds—how applied.] If the estate is sold for the pur
poses mentioned in this article, the guardian must apply the proceeds
of the sale to such purposes, as far as necessary, and put out the
residue, if any, on interest, or invest it in the best manner in his
power, until the capital is wanted for the maintenance of the ward
and his family, or the education of his children, or for the education
of the ward when a minor, in which case the capital may be used for
that purpose, as far as may be necessary, in like manner as if it had
been personal estate of the ward.
§ 362. Investment—how made.] If the estate be sold for the pur
pose of putting out or investing the proceeds, the guardian must make
the investment according to his best judgment, or in pursuance of any
order that may be made by the probate court.
§ 363. Petition for sale.] To obtain an order for such sale, the
guardian must present to the probate court of the county in which he
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was appointed guardian, a verified petition therefor, setting forth the
condition of the estate of his ward, and the facts and circumstances on
which the petition is founded, tending to show the necessity or expedi
ency of a sale.
§ 364. Hearing and order.] If it appear to the court or judge,
from the petition, that it is necessary, or would be beneficial to the
ward that the real estate, or some part of it, should be sold, or that
the real and personal estate should be sold, the court or judge must
thereupon make an order directing the next of kin of the ward, ai\d all
persons interested in the estate, to appear before the court, at a time
and place therein specified, not less than four nor more than eight
weeks from the time of making such order, to show cause why an
order should not be granted for the sale of such estate. If it appear
that it is necessary, or would be beneficial to the ward to sell the
personal estate, or some part of it, the court must order the sale to be
made.
§ 365. Service of order on whom.] A copy of the order must be
personally served on the next of kin of the ward, and on all per
sons interested in the estate, at least fourteen days before the
hearing of the petition, or must be published at least three successive
weeks in a newspaper printed in the county, or if there be none printed
in the county, then in such newspaper as may be specified by the
court or judge in the order. If written consent to making the order
of sale is subscribed by all persons interested therein, and the next of
kin, notice need not be served personally or by publication.
§ 366. Hearing upon order.] The probate court, at the time and
place appointed in the order, or such other time to which the hearing
is postponed, upon proof of the service or publication of the order,
must hear and examine the proofs and allegations of the petitioner
and of the next of kin, and of all other persons interested in the
estate who oppose the application.
§ 367. Witnesses attendance.] On the hearing the guardian may
be examined on oath, and witnesses may be produced and examined
by either party, and process to compel their attendance and testimony
may be issued by the probate court or judge, in the same manner and
with like effect as in cases provided for in the settlement of the
estates of decedents.
§ 368. Costs.] If any person appears and objects to the granting
of any order prayed for under the provisions of this article, and it
appears to the court that either the petition or the objection thereto
is sustained, the court may, in granting or refusing the order, award
costs to the party prevailing, and enforce the payment thereof.
§ 369. Order for sale—contents.] If, after a full examination,
it appears necessary, or for the benefit of the ward, that his real
estate, or some part thereof, should be sold, the court may grant an
order therefor, specifying therein the causes or reasons why the sale is
necessary or beneficial, and may. if the same has been prayed for in
the petition, order such sale to be made either at public or private
sale.
• § 370. Bond by guardian.] Every guardian authorized to sell real
estate, must, before the sale, give bond to the probate judge, with
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sufficient surety, to be approved by him, with condition to sell the
same in the manner and to account for the proceeds of the sale as
provided for in this chapter and chapter VII of this title.
§ 371. Reference to law governing.] All the proceedings under
petition of guardians for sales of property of their wards, giving
notice and the hearing of such petitions, granting and refusing an
order of sale, directing the sale to be made at public or private sale,
reselling the same property, return of sale and application for confirm
ation thereof, notice and hearing of such application, making orders,
rejecting or confirming sales, and reports of sales, ordering and
making conveyances of property sold, accounting and the settlement
of accounts, must be haa and made as provided and required by the
provisions of law concerning the estates of decedents, unless, otherwise
specially provided in this chapter.
§ 372. Time order in force.] No order of sale granted in pur
suance of this article continues in force more than one year after
granting the same, without a sale being had.
§ 373. Terms of sale—security.] All sales of real estate of wards
must be for cash, or for part cash and part deferred payments, not to
exceed three years, bearing date from date of sale, as, in the discretion
of the probate judge is most beneficial to the ward. Guardians making
sales must demand and receive froin the purchasers bond and mortfage on the real estate sold, with such' additional security as the judge
eems necessary and sufficient to secure the faithful payment of the
deferred payments and the interest thereon.
§ 374. Orders to invest.] The probate court, on the application of
a guardian or any person interested in the estate of any ward, after
such notice to persons interested therein, as the judge shall direct, may
authorize and require the guardian to invest the proceeds of sales, and
any other of his ward's money in his hands, in real estate, or in any
other manner most to the interest of all concerned therein; and the
probate court may make such other orders and give such directions as
are needful for the management, investment and disposition of the
estate and effects, as circumstances require.

Article V.—Non-resident Guardians and Wards.
§ 375. Guardians for non-resident ward.] When a person liable
to be put under guardianship, according to the provisions of this chap
ter, resides without this territory, and has estate therein, any friend
of such person, or any one interested in his estate, in expectancy or
otherwise, may apply to the probate judge of any county in which
there is any estate of such absent person, for the appointment of a
guardian; and if, after notice gi»ven to all interested, in such manner
as the judge orders, and a full hearing and examination, it appears
proper, a guardian for such absent person may be appointed.
§ 376. Powers.] Every guardian, appointed under the preceding
section, has the same powers and performs the same duties, with
respect to the estate of the ward found within the territory, and with
respect to the person of the ward, if he shall cease to reside therein, as
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are prescribed with' respect to any other guardian appointed under
this chapter.
§ 377. Bond—exceptions.] Every such guardian must give bond to
the ward, in the manner and with the like conditions as hereinbefore
provided for other guardians, except that the provisions respecting the
inventory, the disposal of the estate and effects, and the account to be
rendered by the guardian, must be confined to such estate and effects
as come to his hands in this territory.
§ 378. First appointment exclusive.J The guardianship which is
first lawfully granted, of any person residing without this territory,
extends to all the estate of the ward within the same, and excludes
the jurisdiction of the probate court of every other county.
§ 379. Removal op property.] When the guardian and ward are
both non-residents, and the ward is entitled to property in this terri
tory which may be removed to another territory, state, or foreign
country, without conflict with any restriction or limitation thereupon,
or impairing the right of the ward thereto, such property may be
removed to the territory, state, or foreign country of the residence of
the ward, upon the application of the guardian to the judge of the
probate court of the county in which the estate of the ward, or the
principal part thereof, is situated.
§ 380. Application for—proofs—order.] The application must be
made upon ten days' notice to the resident executor, administrator,
or guardian, if there be such, and upon such application the non
resident guardian must produce and hie a certificate, under the hand
of the clerk, judge, surrogate, or other authorized officer, and the seal
of the court from which his appointment was derived, showing:
1. A transcript of the record of his appointment.
2. That he has entered upon the discharge of his duties.
3. That he is entitled, by the laws of territory, state, or countr}* of
his appointment to the possession of the estate of the ward; or must
produce and file a certificate under the hand and seal of the clerk,
judge, surrogate, or other authorized officer of the court, having juris
diction in the country of his residence, of the estates of persons under
guardianship, or of the highest court of such territory, state, or
country, that by the laws of such country the applicant is entitled to
to the custody of the estate of his ward without the appointment of
any court.
Upon such application, unless good cause to the contrary be shown,
the judge of the probate court must make an order granting to such
guardian leave to take and remove the property of his ward to the
territory, state, or place of his residence, which is authority to him
to sue for and receive the same in his own name, for the use and
benefit of his ward.
§ 381. Effect of order.] Such order is a discharge of the execu
tor, administrator, local guardian, or other person in whose possession
the property may be at the time the order is made, on filing with the
probate court the receipt therefor of the foreign guardian of such
absent ward.
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Article VI.- -General and Miscellaneous Provisions.
§ 382. Complaint against guardian.] Upon complaint nfade to
him by any guardian, ward, creditor, or other person interested in the
estate, or having a prospective interest therein as heir or otherwise,
against any one suspected of having concealed, or conveyed away any
of the money, goods, or effects, or an instrument in writing, belonging
to the ward or to his estate, the judge of the probate court may cite
such suspected person to appear before him, and may examine and
proceed with him on such charge in the manner provided by law with
respect to persons suspected of, and charged with, concealing or
embezzling the effects of a decedent.
§ 388. Cause for removal.] When a guardian, appointed either by
the testator or the probate court or judge, becomes insane, or other
wise incapable of discharging his trust, or unsuitable therefor, or has
wasted or mismanaged the estate or failed for thirty days to render
an account »r make a return, the probate court may, upon such
notice to the guardian as the court may require, remove him and
compel him to surrender the estate of the ward to the person found to be
lawfully entitled thereto. Every guardian may resign when it appears
proper to allow the same: and upon the resignation or removal of a
guardian, as herein provided, the probate court may appoint another
in the place of the guardian who has resigned or has been removed.
§ 384. Events terminate guardianship. | The marriage of a minor
ward terminates the guardianship; and the guardian of an insane or
other person may be discharged by the judge of the probate court
when it appears to him, on the application of the ward or otherwise,
that the guardianship is no longer necessary.
§ 385. New bonds.] The judge of the probate court may require
a new bond to be given by a guardian whenever he deems it necessary
and may discharge the existing sureties from further liability, after
due notice given as he may direct, when it shall appear that no injury
can result therefrom to those interested in the estate.
§ 386. Bonds preserved actions upon.| Every bond given by a
guardian must be filed and preserved in the office of the probate judge
of the county; and in case of a breach of a condition thereof, may be
prosecuted for the use and benefit of the ward or of any person
interested in the estate.
§387. Within three years disabilities.! No action can be
maintained against the sureties on any bond given by a guardian,
unless it be commenced within three years from the discharge or
removal of the guardian; but if at the time of such discharge the per
son entitled to bring such action is under any legal disability to sue,
the action may be commenced at any time within three years after
such disability is removed.
S 388. Recovery of estate sold.] No action for the recovery of
any estate, sold by a guardian, can be maintained by the ward, or by
any person claiming under him, unless it is commenced within three
years next after the termination of the guardianship, or when a legal
disability to sue exists by reason of minority or otherwise, at the time
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when the cause of action accrues, within three years next after the
removal thereof.
§ 389, More than one guardian.] The court in its discretion, when
ever necessary, may appoint more than one guai'dian of any person
subject to guardianship, who must give bond and be governed and
liable in all respects as a sole guardian!
§ 390. Powers exercised by judge or court.] The power con
ferred upon the probate judge in relation to guardians and wards may
be exercised by him at chambers or as the act of the probate court,
when holding such; and any order appointing a guardian must be
entered as and become a decree of the court. The provisions of this
title relative to the estates of decedents, so far as they relate to the
practice in the probate or the district courts, apply to proceedings
under this chapter.
Approved, January 27, 1877.

JUSTICES' CODE.

AN ACT to Establish a Code of Proceedings in Courts of Justices of the Peace, and to Limit
the Jurisdiction of the same.

CHAPTER I.
OF CIVIL PROCEEDINGS IN JUSTICES' COURTS.

Article I. —Of the Jurisdiction of Justices' Courts.
§ 1. Place of office.] Be it enacted, by the Legislative Assembly of
the Territory of Dakota: Justices of the peace must keep their offices
and hold their courts at some place selected by them, in their
respective townships and counties, in and for which they may be
elected, and these courts are always open for the transaction of
business.
§ 2. Civil jurisdiction classified and limited.] The civil juris
diction of these courts, within their respective counties extend:
.1. To an action arising on contract, for the recovery of money only,
where the sum claimed does not exceed one hundred dollars.
2. To an action for damages for injury to the person, or for taking
or detaining personal property, or for injuring personal property, or
for an injury to real property, where the title or boundary of such
real property does not in any wise come in question, and where the
damages claimed do not exceed one hundred dollars.
3. To an action for a fine, penalty, or forfeiture, not exceeding one
hundred dollars, given by statute or the ordinance of an incorporated
city or town.
4. To an action upon a bond or undertaking conditioned for the
payment of money, not exceeding one hundred dollars, though the
penalty exceed that sum, the judgment to be given for the sum actually
clue. When the payments are to be made by installments, an action
may be brought for each installment as it becomes due.
5. To an action to recover the possession of personal property, when
the value of such property does not exceed one hundred dollars.
6. To take and enter judgment on the confession of a defendant,
when the amount confessed does not exceed one hundred dollars.
7. To actions for forcible entry and detainer, or detainer only of real
property, where the title or boundary thereof in no wise comes in
-question.
43
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§ 3. Criminal jurisdiction—to try—to examine.] These courts
shall have criminal jurisdiction to try and determine all cases of
misdemeanor, committed within their respective counties, not indict
able, where the punishment is a fine not exceeding one hundred dollars,
or imprisonment in the county jail for a period not exceeding thirty
days, or both such fine and imprisonment. And as to all public
offenses which are indictable, they have the power of committing
magistrate.
Article II. —Place of Trial.
§ 4. Actions, where commenced and tried.] Actions in justices'
courts must be commenced, and subject to the right to change the place
of trial as hereinafter provided, must be tried in the county where
the defendant resides, or in which he may be summoned.
§ 5. Causes for change of place.] The court may at any time
before the trial, on motion, change the place of trial in the following
cases:
.
,
1. Where it appears to the satisfaction of the justice before whom
the action is pending, by affidavit of either party, that such justice is
a material witness for either party.
2. Where either party makes and files an affidavit, that he believes
he cannot have a fair and impartial trial, before such justice, by rea
son of the interest, prejudice, or bias of the justice.
3. When from any cause the justice is disqualified from acting.
4. When the justice is sick or unable*to act.
§ 6. But one change, when.] The place of trial cannot be changed
on motion of the same party more than once.
§ 7. To where changed.] When the court orders the place of trial
to be changed, the action must be transferred for trial to a justice's
court the parties may agree upon; and if they do not so agree, then
to another justice's court in the same county.
§ 8. Proceedings upon the change.] After an order has been made,
transferring the action for trial to another court, the following pro
ceedings must be had.
1. The justice ordering the transfer must immediately transmit to
the justice of the court to which it is transferred, on payment by the
party applying of all the costs that have accrued, and costs of trans
ferring the same to the docket of the other justice, all the papers in
the action, together with a certified transcript from his docket, of the
proceedings therein.
2. Upon the receipt by him of such papers, the justice of the court
to which the case is transferred must issue a notice, stating when and
where the trial will take place, which notice must be served upon the
parties a( least one day before the time fixed for trial.
§ 9. New court's jurisdiction.] From the time the order chang
ing the place of trial is made, the court to which the action is thereby
transferred has the same jurisdiction over as it though it had been
commenced in such court.
§ 10. Title or boundary of lands—district court.] The parties
to an action in a justice's court cannot introduce evidence upon any
matter wherein the title to, or boundaiy of, real property in any wise
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comes in question; and if it appear from the answer of the defendant,
verified by his oath, that the determination of the action will neces
sarily involve the question of title to, or boundary of, real property,
in any wise, the justice must suspend all further proceedings in the
action, and certify the pleadings, and if any of the pleadings are oral
a transcript of the same from his docket, to the clerk of the district
court of the county or subdivision, on the payment by the plaintiff, of
one dollar for such transcript, and all costs accrued before such justice;
and from the time of filing such pleadings or transcript with the clerk,
the district court has over the action the same jurisdiction as if it had
been commenced therein.

Article III.—Manner of Commencing Actions.
§ 11. How commenced.] An action in a justice's court is com
menced by the issuing the summons, or by the voluntary appearance
and pleading of the parties.
§ 12. Parties in person or by attorney.] Parties injustices'
courts, may appear and act in person or by attorney; and any person,
except by whom the summons or jury process was served, may act as
attorney.
§ 13. Infant's appearance—plaintiff—defendant.] When an
infant is a party, he must appear either by his general guardian, if he
have one, or by a guardian appointed by the justice as follows:
1. If the infant be plaintiff the appointment must be made before
the summons is issued, upon the application of the infant, if he be of
the age of fourteen years; if under that age, upon the application of a
relative or friend.
2. If the infant be defendant, the guardian must be appointed at the
time the summons is returned, or before the answer. It is the right
of the infant to nominate his own guardian, if the infant be over
fourteen years of age; otherwise the justice must make the appoint
ment.
§ 14. Summons—requisites of.] The summons must be", directed to
the defendant and signed by the justice, and must contain:
1. The title of the court, name of the county or township in which
the action is commenced, and the names of the parties thereto.
2. A sufficient statement of the cause of action in general terms
to apprise the defendant of the nature of the claim against him.
3. A direction that the defendant appear and answer before the
justice at his office, at a time specified in the summons.
4. In an action arising on a contract, for the recovery of money or
damages only, a notice that unless the defendant so appears and
answers, the plaintiff will take judgment for the sum claimed by him,
stating it.
5. In other actions, a notice that unless the defendant so appears
and answers, the plaintiff will apply to the court for the relief
demanded. If the plaintiff has appeared by attorney, the name of the
attorney must be indorsed on the summons.
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§ 15. Time for defendant's appearance.] The time specified in the
summons for the appearance of the defendant, shall in all cases be not
less than three nor more than twelve days from its date.
§ 16. When served in other county—limitation.] The summons
cannot be served out of the county of the justice before whom the
action is brought, except where the action is brought upon a joint con
tract or obligation of two or more persons who reside in different
counties, and the summons has been served upon the defendant resi
dent of the county, or found therein, in which case the summons may
be served upon the other defendants out of the county. When the
defendant resides in the county, or is summoned therein, the summons
cannot be served within two days of the time fixed for the appearance
of the defendant; when he resides out of the county, and the summons
is served out of the county, the summons cannot be served within
seven days of such time.
§ 17. Who may serve summons—publication—clerk's certificate.]
The summons may be served by a sheriff, constable, or any other per
son not a party to the action, and must be served and returned in
same manner as summons in the district court, or in actions of attach
ment; it may be served by publication; and sections 103 and 104 of the
code of civil procedure, so far as they relate to the publication of
summons, are made applicable to justices' courts, the word "justice'"
being substituted for the word "judge" whenever the latter word
occurs; Provided, That when a summons is to be served out of the
county in which it was issued, the summons shall have attached to it
a certificate under seal by the clerk of the district court, to the effect,
that the person issuing the Same was an acting justice of the peace at
the date of the summons.
§ IS. An hour for appearance.] The parties are entitled to one
hour in which to appear after the time fixed in the summons, but are
not bound to remain longer than that time unless both parties have
appeared, and the justice, being present, is engaged in the trial of
another cause.
Article IV.—Pleadings.
§ 19. Form—manner—verification.] Pleadings in justice's courts:
1. Are not required to be in any particular form, but must be such
as to enable a person of common understanding to know what is
intended.
2. May be oral or in writing.
3. Must not be verified, unless otherwise provided in this chapter.
4. If in writing, must be filed with the justice.
5. If oral, an entry of their substance must be made in the docket.
§ 20. Order of pleadings.] The pleadings are:
1. The complaint by the plaintiff.
2. The demurrer to the complaint.
3. The answer by the defendant.
4. The demurrer to the answer.
5. Reply to the answer.
§ 21. Complaint—what.] The complaint in justices' courts is a
concise statement of the facts constituting the plaintiff's cause of
action.
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§ 22. Demurrer— when.] The defendant may, at any time before
answering, demur to the complaint.
§ 23. Answer—contents of.] The answer may contain a denial of
any or all of the material facts stated in the complaint, which the
defendant believes to be untrue; and also a statement, in a plain and
direct manner, of any other facts constituting a defense or counter
claim, upon which an action might be brought by the defendant
against the plaintiff in a justice's court.
§ 24. Demurrer to answer.] When the answer contains new
matter in avoidance, or constituting a defense or a counter-claim, the
plaintiff may, at any time before the trial, demur to the same for
insufficiency, stating therein the grounds of such demurrer.*
§ 25. Proceedings on demurrer.] The proceedings on demurrer
are as follows:
1. If the demurrer to the complaint is sustained, the plaintiff may,
within such time, not exceeding two days, as the court allows, amend
his complaint.
2. If the demurrer to a complaint is overruled, the defendant may
answer forthwith.
3. If the demurrer to an answer is sustained, the defendant may
amend his answer within such time not exceeding two days, as the
court may allow.
4. If the demurrer to an answer is overruled, the plaintiff may, if
the answer contain new matter, reply forthwith. If the answer does
not contain new matter, the action must proceed as if no demurrer
had been interposed.
§ 26. Amendments to pleadings—terms.] Either party may, at
any time before the conclusion of the trial, amend any pleading; but
if the amendment is made after the issue, and it appears to the
satisfaction of the court by oath, that an adjournment is necessary to
the adverse party, in consequence of such amendment, an adjournment
must be granted. The court may also, in its discretion, when an
adjournment will, by the amendment, be rendered necessary, require,
as a condition to the allowance of such amendment made after issues
joined, the payment of such costs to the adverse party, as he may be
put to by reason of such adjournment. The court may also, on such
terms as may be just, and on payment of costs, relieve a party from a
judgment by default, taken against him by his mistake, inadvertence,
surprise, or excusable neglect, but the application for such relief must
be made within ten days after the entry of the judgment, and upon
an affidavit showing good cause therefor.
§ 27. Pleading to same.] When a pleading is amended, the
adverse party may answer or demur to it within such time not
exceeding two days, as the court may allow.
Article V.—Attachments.
§ 28. When writ to issue.] In the cases mentioned in section 197
of the code of civil procedure, a writ to attach the personal prop
erty of the defendant must be issued by the justice at the time of, or
after issuing the summons, and before answer. On receiving an affidavit
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by, or on behalf of the plaintiff, stating the same facts as are required
to be stated by the affidavit specified in section 199 of the code of civil
procedure.
§ 29. Undertaking by plaintiff.] Before issuing the writ, the
justice must require a written undertaking on the part of the plaintiff,
with two or more sufficient sureties, in a sum not less than fifty, nor
more than three hundred dollars, to the effect that if the defendant
recover judgment, the plaintiff will pay all costs that may be awarded
to the defendant, and all damages which he may sustain by reason of
the attachment, not exceeding the sum specified in the undertaking.
§30. Requisites of writ.] The writ may be directed to the sheriff
or any constable of the county, and must require him to attach and
safely keep all the personal property of the defendant within his
county, not exempt from execution, or so much thereof as may be
sufficient to satisfy the plaintiff's demand, the amount of which must
be stated in conformity with the complaint, unless the defendant give
him security, by the undertaking of two sufficient sureties, in an
amount sufficient to satisfy such demand besides costs; in which case,
to take such undertaking.
§ 31. Service and return.] The writ maybe served by the sheriff
or any constable of the county in which it is issued, and returned in
the same manner as warrants of attachments are served and returned
in actions in the district court, and with the same force and effect.

Article VI.—Claim and Delivery of Personal Property.
§ 32. When delivery claimable.] In an action to recover posses
sion of personal property, the plaintiff may, at the time of issuing sum
mons or at any time thereafter before answer, claim the delivery of
such property to him; and article II, of chapter XI, of the code of civil
procedure, is applicable to such claim when made in justices' courts,
the powers therein given and duties imposed on sheriffs being extended
to constables, and the word "justice" substituted for "judge."

Article VII.—Forcible Entry and Detainer.
§ 33. Justices' jurisdiction.] Any justice of the peace within his
proper county shall have power to inquire in the manner hereinafter
specified of all cases of forcible entry and detainer or detainer only of
real property.
§34. Cases where action lies.] This action is maintainable:
1. Where a party has by force, intimidation, fraud, or stealth, entered
upon the prior actual possession of real property of another, and
detains the same.
2. Where a party after entering peaceably upon real property, turns
out by force, threats or menacing conduct, the party in possession; or,
3. Where he by force or bymenaces and threats of violence, unlaw
fully holds and keeps the possession of any real property, whether the
same was acquired peaceably or otherwise; or,
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4. Where a lessee in person or by sub-tenants holds over after the
termination of his lease or expiration of his term, or fails to pay his
rent for three days after the same shall be due ; or,
5. Where a party continues in possession after a sale of the real
property under mortgage, execution, order, or any judicial process,
after the expiration of the time fixed by law for redemption, and
after the execution and delivery of a deed.
6. Where a party continues in possession after a judgment in par
tition, or after a sale under an order or decree of a probate court.
§ 35. Notice to quit required.] In all cases arising under sub
divisions four, five, and six of the preceding section, three days written
notice to quit must be given to the lessee, sub-tenant, or party in
possession, before proceedings can be instituted, and may-be served
and returned in like manner as a summons is served and returned.
§ 36. Legal representatives.] The legal representatives of a per
son who might have been plaintiff, if alive, may bring this action
after his death.
§ 37. Verified complaint—venue.] The complaint must be in
writing, and verified by the plaintiff, his agent or attorney, and the
proceedings may be had before any justice of the peace of the county
where the premises are situated, and shall be governed by the same
rules as other cases before justices of the peace, except as herein mod
ified; Provided, That when the title to, or boundary of the real
property, in anywise comes in question, the case shall be certified to
the district court as in this chapter provided.
§ 38. Return day—adjournment.] The time for appearance and
pleading must not be less than two, nor more than four days from the
time the summons is served on the defendant, and no adjournment or
continuances shall be made for more than five days, unless the defend
ant applying therefor shall give an undertaking to the plaintiff with
good and sufficient surety, to be approved by the justice, conditioned
for the payment of the rent that may accrue, together with the costs,
if judgment be rendered against the defendant.
§ 39. Judgment for delivery—costs.] If the finding of the court
or the verdict of a jury be in favor of plaintiff, the judgment shall be
for the delivery of the possession to the plaintiff, and for costs.
§ 40. This action single— limitation.] An action under the
provisions of this article, cannot be brought in connection with any
other, nor can it be made the subject of set-off; and no execution for
possession can be served except in the day time.
§ 41. Appeal.] An appeal may be taken in the usual way upon
giving the undertaking prescribed in article XV of this chapter, which
shall suspend all further proceedings until the action is determined in
the district court.
Article VIII. —Judgment by default.
§ 42. Proceedings upon default.] When the defendant fails to
appear and answer or demur, at the time specified in the summons, or
within one hour thereafter, then upon proof of service of the sum
mons, the following proceedings must be had:
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1. If the action is based upon a contract and is for the recovery of
money or damages only, the court must render judgment in favor of
plaintiff for the sum specified in the summons.
2. In all other actions the court must hear the evidence offered by
the plaintiff, and must render judgment in his favor for such a sum,
not exceeding the amount stated in the summons, as appears by such
evidence to be just.
§ 43. Same—default presumed.] In the following cases the same
proceedings must be had, and judgment must be rendered in like
manner, as if the defendant had failed to appear and answer or demur:
1. If the complaint has been amended, and the defendant fails to
answer it as amended, within the time allowed by the court.
2. If the demurrer to the complaint is overruled, and the defendant
fails to answer at once.
3. If the demurrer to the answer is sustained, and the defendant
fails to amend the answer within the time allowed by the court.
Article IX.—Time of Trial and Postponements.
§ 44. When trial to commence—adjournments.] Unless postponed
as provided in this article, or unless transferred to another court, the
trial of the action must commence at the expiration of one hour from
the time specified in the summons for the appearance of defendant,
and the trial must be continued, without adjournment, for more
than twenty-four hours at any one time, until all the issues therein
are disposed of.
§ 45. Court may postpone trial— ceases when.] The court may,
of its own motion, postpone the trial:
1. For not exceeding one day, if, at the time specified in the sum
mons, or by an order of the court for the trial, the court is engaged in
the trial of another action.
2. For not exceeding two days, if, by an amendment of the plead
ings, or the allowance of the time to make such amendment, or to
plead, a postponement is rendered necessary.
3. For not exceeding three days, if the trial is upon issues of fact,
and a juiy has been demanded.
§ 46. Postponement by consent.] The court may, by consent of
the parties, given in writing or in open court, postpone the trial to a
time agreed upon by the parties.
§ 47. On application by party—requisites.] The trial may be
postponed upon the application of either party, for a period not exceed
ing sixty days:
1. The party making the application must prove, by his own oath
or otherwise, that he cannot, for want of material testimony, which
he expects to procure, safely proceed to trial, and must show in what
respect the testimony expected is material, and that he has used due
diligence to procure it, and has been unable to do so.
2. The party making the application must, if required by the adverse
party, consent that the testimony of any witness of such adverse
party, who is in attendance, may be then taken by deposition before
the justice, and that the testimony so taken may be read on the trial,
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with the same effect, and subject to the same objections, as if the
witness was produced ; but the court may require the party making
the application to state, upon affidavit, the evidence which he expects
to obtain; and if the adverse party thereupon admits that such evidence
would be given, and that it be considered as actually given on the
trial, or offered and overruled as improper, the trial must not be post
poned.
§ 48. If longer than ten days, undertaking.] No adjournment
must, unless by consent, be granted for a pei'iod longer than ten days,
upon the application of either party, except upon condition that such
party file an undertaking, in an amount fixed by the justice, with -twosureties, to be approved by the justice, to the effect that they will pay
to the opposite party the amount of any judgment which may be
recovered against the party applying, not exceeding the sum specified
in the undertaking.
Article X—Trials.
§ 49. Issues classified.] Issues arise upon the pleadings when a
fact or conclusion of law is maintained by the one party, and is con
troverted by the other. They are of two kinds:
1. Of law; and,
2. Of fact.
§ 50. Of law.] An issue of law arises upon a demurrer to the com
plaint or answer, or to some part thereof.
§ 51. Of fact.] An issue of fact arises:
1. Upon a material allegation in the complaint controverted by the
answer; and,
2. Upon new matter in the answer, except an issue of law is joined
thereon.
§ 52. Law by court.] An issue of law must be tried by the court.
§ 53. Fact by jury. | An issue of fact must be tried by a jury, unless
a jury is waived, in which case it must be tried by the court.
§ 54. Jury, how waived.] A jury may be waived:
1. By consent of parties, entered in the docket.
2. By a failure of either party to demand a jury before the com
mencement of the trial of an issue of fact.
3. By the failure of either party to appear at the time fixed for the
trial of an issue of fact.
§ 55. Failure to appear.] If either party fails to appear at the
time fixed for trial, the trial may proceed at the request of the adverse
party.
§ 56. Jury -when demanded—how selected.] Where the value
in controversy or sum demanded exceeds twenty dollars, either party
may demand a jury; and upon such demand, the justice shall write
down the names of eighteen persons, residents of the county, and
having the qualifications of jurors in the district court, from which list
of names each party, the plaintiff beginning, may strike out three
names alternately; and in case of the absence of either party, or of
his refusal to strike out, the justice shall strike out of said list such
names; and the justice shall at once issue his venire directed to the
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sheriff or any constable of the county, commanding him to summon
the twelve persons whose names remain upon the list as jurymen.
§ 57. Challenges and talesmen.] Challenges shall be allowed in
the same manner and for the same causes as in the district courts in
civil actions; and in case the number shall be reduced below twelve
by such challenges, or in case any jurors summoned shall fail to
attend, the justice shall direct the sheriff or any constable to summon
and return forthwith a sufficient number of talesmen, having the
qualifications of jurors, to complete the panel. All challenges must
be tried in a summary manner by the justice, who may examine the
juror challenged, or other witnesses under oath.
§ 58. Jury less than twelve.] Parties may agree that the jury
shall consist of a less number than twelve jurors: but an agreement
to that effect must be in writing, signed by the parties and filed with
the papers in the case, or made in open court, and a minute thereof
entered by the justice in his docket.
§ 59. Oath.] The justice shall administer to the jurors the same
oath as is prescribed for jurors in civil actions in the district court.
§ 60. Production and inspection op papers.] When the cause of
action or counter-claim arises upon an account or instrument for the
payment of money only, the court, at any time before the trial, may.
by an order under his hand, require the original to be exhibited to the
inspection of, and a copy to be furnished to, the adverse party, at such
time as may be fixed in the order; or, if such order is not obeyed, the
account or instrument cannot be given in evidence.
§ 61. Genuineness admitted if not denied.] If the plaintiff annex
to his complaint, or file with the justice at the time of issuing the
summons, the original or a copy of the prommissory note, bill of
exchange, or other written obligation for the payment of money, upon
which the action is brought, the defendant is deemed to admit the
genuineness of the signatures of the makers, indorsers, or assignors
thereof, unless he specifically deny the same in his answer, and verify
the answer by his oath.
Article II.—Judgments other than by Default.
§ 62. By confession.] Judgments upon confession may be entered
up in any justice's court specified in the confession.
§ 63. Of dismissal—new action.] Judgment that the action be
dismissed, without prejudice to a new action, may be entered with
costs, in the following cases:
1. When the plaintiff voluntarily dismisses the action before it is
finally submitted.
2. When he fails to appear at the time specified in the summons, or
at the time to which the action has been postponed, or within one
hour thereafter.
3. When, after a demurrer to the complaint has been sustained, the
plaintiff fails to amend it within the time allowed by the court.
§ 64. Judgment at once after verdict.] When a trial by jury has
been had, judgment must be entered by the justice at once, in con
formity with the verdict.
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§ 65. By the court.] When the trial is by the court judgment
must be entered at the close of the trial.
§ 66. To recover personal property.] In actions to recover the
possession of personal property, the judgment must be entered sub
stantially in the form required by section 295 of the code of civil
procedure.
§ 67. Excess remitted.] When the amount found due to either
party exceeds the sum for which the justice is authorized to enter
judgment, such party may remit the excess, and judgment may be
rendered for the residue.
§ 68. Offer of judgment—costs.] If the defendant, at any time
before the trial, offer, in writing, to allow judgment to be taken against
him for a specified sum, the plaintiff may immediately have judgment
therefor, with the costs then accrued ; but if he do not accept such
offer before the trial, and fail to recover in the action a sum equal to
the offer, he cannot recover costs; but costs must be adjudged against
him, and if he recover, be deducted from his recovery. The offer and
failure to accept it cannot be given in evidence, nor affect the recovery
otherwise than as to costs.
§ 69. Costs to prevailing party.] The justice must tax and
include in the judgment the costs allowed by law to the prevailing
party.
§ 70. Transcript of Judgment.] The justice on the demand of a
party in whose favor judgment is rendered, must give him a certified
transcript thereof on the payment to him of all costs accrued before
him, and one dollar for such transcript.
Article XII.—Executions.
§ 71. Within five years.] Execution for the enforcement of a
judgment of a justice's court may be issued by the justice who
entered the judgment, or his successor in office, on the application of
the party entitled thereto, at any time within five years from the
entry of judgment, except when it has been taken to the district
court on error or appeal, or docketed therein.
§ 72. Requisites of execution.] The execution must be directed
to the sheriff or any constable within the county, and must be sub
scribed by the justice, and bear the date of its delivery to the officer. It
must intelligibly refer to the judgment, stating the names of the
parties thereto, in whose favor, against whom, the time when, the
county where, and the name of the justice before whom the judgment
was rendered; and it must be made returnable to the justice within
thirty days after its date.
§ 73. On money judgment.] An execution issued upon a judgment
for a sum of money, must state in the body thereof, the sum actually
due upon the judgment, and it must substantially require the officer
to satisfy the judgment, together with interest and costs, out of the
personal property of the judgment debtor; and to bring the money
before the justice by the return day of the execution, to be rendered
by the justice to the party who recovered the judgment. If the judg
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ment was rendered for a fine, penalty, or forfeiture of undertakings,
and bonds, or of recognizances taken or entered in a criminal case, the
justice must indorse that fact on the execution.
§ 74. Foe possession of personalty.] An execution issued upon a
judgment for the delivery of the possession of personal property, shall
substantially require the officer to deliver the possession of the same,
particularly describing it, to the party entitled thereto; and may, at
the same time, require the officer to satisfy any costs or damages
recovered by the judgment, out of the personal property of the party
against whom it was rendered, and the value of the property for which
the judgment was recovered to be specified therein, if a delivery cannot
be had.
§ 75. Same of real property.] An execution issued upon a judg
ment in an action of forcible entry and detainer, or detainer only of
real property, shall substantially require the officer to deliver the pos
session of the premises, particularly describing them, to the party
entitled thereto, and may at the same time require the officer to satisfy
the costs out of the personal property of the party against whom the
judgment was rendered.
§ 76. Renewal of execution.] An execution may, at the request
of the judgment creditor, be renewed before the expiration of the time
fixed for its return, by the word " renewed" written thereon, with the
date thereof, and subscribed by the justice. Such renewal has the
effect of an original issue, and may be repeated as often as necessary.
If an execution is returned unsatisfied, another may be afterwards
issued.
§ 77. Sale of personalty—posted notice only.] The provisions
of chapter XIII of the code of civil procedure, relating to the levy and
sale or delivery of personal property, so far as the same are applicable
and not inconsistent with the provisions of this chapter, apply to and
govern the levy, sale, and delivery of personal property under an execu
tion issued by a justice of the peace. And the constable, when the
execution is directed to him, is vested for that purpose with all the
powers of the sheriff; Provided, That notice shall not be published in
a newspaper, but shall be given by posting for ten days in five public
places within the county, one of which shall be at the office of the
justice issuing the execution.

Article XIII.- Contempts in Justices' Courts.
§ 78. Acts which constitute, classed.] A justice may punish as
for contempt, persons guilty of the following acts, and no other:
1. Disorderly, contemptuous, or insolent behavior towards the
justice while holding the court, tending to interrupt the due course of
a trial or other judicial proceeding.
2. A breach of the peace, boisterous conduct, or violent disturbance
in the presence of the justice, or in the immediate vicinity of the
court held by him, tending to interrupt the due course of a trial or
other judicial proceeding.
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3. Disobedience or resistance to the execution of a lawful order or
process, made or issued by him.
4. Disobedience to a subpoena duly served, or refusing to be sworn
or to answer as a witness.
5. Rescuing any person or property in the custody of an officer by
virtue of an order or process of the court held by him.
§ 79. Summary punishment.] When a contempt is committed in
the immediate view and presence of the justice, it may be punished
summarily; to that end an order must be made, reciting the facts as
they occurred, and adjudging that the person proceeded against is
thereby guilty of contempt, and that he be punished as therein
prescribed.
§ 80. When not in view.] When the contempt is not committed
in the immediate view and presence of the justice, a warrant of
arrest may be issued by such justice, on which the person so guilty may
be arrested and brought before the justice immediately, when an
opportunity to be heard in his defense or excuse must be given.
The justice may, thereupon, discharge him, or may convict him of the
offense.
§ 81. Penalty limited.] A justice may punish for contempts, by
fine or imprisonment, or both; such fine not to exceed, in any case,
one hundred dollars, and such imprisonment one day.
§ 82. Docket entries.] The conviction, specifying particularly
the offense and the judgment thereon, must be entered by the justice
in his docket.
Article XTV. —Dockets of Justices.
§ 83. Justice to keep docket—entries and their order.] Every
justice must keep a book, denominated a docket, in which he must
enter:
1. The title of every action or proceeding.
2. The object of the action or proceeding, and if a sum of money be
claimed, the amount thereof.
3. The date of the summons, and the time of its return; and if a
writ of attachment be issued, a statement of the fact.
4. The time when the parties, or either of them, appear, or their
non-appearance, if default be made; a minute of the pleadings and
motions, if in writing, referring to them: if not in writing, a concise
statement of the material parts of the pleading.
5. Every adjournment, stating on whose application, and to what
time.
6. The demand for a trial by jury, when the same is made, and by
whom made, the order for the jury, and the time appointed for the
return of the jury and for the trial.
7. The names of the jurors who appear and are sworn, and the
names of all witnesses sworn, and at whose request.
8. The verdict of the jury, and when received: if the jury disagree
and are discharged, the fact of such disagreement and discharge.
9. The judgment of the court, specifying the costs included, and the
time when rendered.
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10. The issuing of the execution, when issued, and to whom; the
renewals thereof, if any, and when made; and a statement of any
money paid to the justice, when and by whom.
11. The receipt of a notice of appeal, if any be given, and of the
appeal bond, if any be filed.
§ 84. When and how entered.] The several particulars in the
last section specified, must be entered under the title of the action to
which they relate, and unless otherwise in this chapter provided, at
the time when they occur. Such entries in a justice's docket, or a
transcript thereof, certified by the justice, or his successor in office,
are prima facie evidence of the facts so stated.
§ 85. Index to docket.] A justice must keep an alphabetical index
to his docket, in which must be entered the names of the parties to
each judgment, with a reference to the page of entry. The names of
the plaintiffs must be entered in the index, in the alphabetical order
of the first letter of the family name.
§ 86. Records and files to successor.] Every justice of the peace,,
upon the expiration of his term of office, must deposit with his suc
cessor his official dockets and all papers filed in his office, as well hisown as thjpse of his predecessors, or any other which may be in hiscustody to be kept as public records.
§ 87. When vacancy, to other justice.] If the office of a justice
become vacant by his death, removal, or otherwise, before his suc
cessor is elected and qualified, the docket and papers in possession of
such justice must be deposited in the office of some other justice in
the township or county, to be by him delivered to the successor of such
justice.
§88. Powers of justice receiving—changed county lines.] Any
justice with whom the docket of his predecessor, or of any other justice,
is deposited, has and may exercise over all actions and proceedings
entered in such docket, the same jurisdiction as if originally com
menced before him. In case of the creation of a new county, or the
change of the boundary between two counties, any justice into whose
hands the docket of a justice formerly acting as such within the same
territory may come, is, for the purposes of this section, considered
the successor of such former justice.

Article XV.—Appeals.
§ 89. Within thirty days—notice -law or fact.] Any party dis
satisfied with a judgment rendered in a civil action in a justice's court,
may appeal therefrom to the district court of the county or subdivision,
at any time within thirty days after the rendition of the judgment.
The appeal is taken by filing a notice of appeal with the justice,
and serving a copy on the adverse party. The notice must state
whether the appeal is taken from the whole or part of the judgment,
and if from a part, what part, and whether the appeal is taken on
questions of law or fact, or both.
§ 90. Law—statement of case.] When a party appeals to the
district court on questions of law alone, he must, within ten days from
the rendition of the judgment, prepare a statement of the case, and
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file the same with the justice. The statement must contain the
grounds upon which the party intends to rely on the appeal, and. so
much of the evidence as may be necessary to explain the grounds, and
no more. Within ten days after he receives notice that the statement
is filed, the adverse party, if dissatisfied with the same, may file
amendments. The proposed statement and amendments must be
settled by the justice, and if no amendments be filed, the original
statement stands as adopted. The statement thus adopted, or as
settled by the justice with a copy of the docket of the justice, and all
motions filed with him by the parties during the trial, and the notice
of appeal, may be used on the hearing of the appeal before the
district court.
§ 91. Fact, or both—trial anew.] When a party appeals to the
district court on question of fact, or on questions of both law and
fact, no statement need be made, but the action must be tried anew
in the district court.
§ 92. Requisites of appeal—costs—transcript.] Upon receiving
the notice of appeal, and on payment of one dollar for the return of
the justice, and all costs accrued before said justice, and filing an
undertaking as required in the next section, and after settlement or
adoption of statement, if any, the justice must, within five days, trans
mit to the clerk of the district court, if the appeal be on questions of
law alone, a certified copy of his docket, the statement as admitted or
as settled, the notice of appeal, and the undertaking filed; or if
the appeal be on questions of fact, or both law and fact, a certified
copy of his docket, the pleadings, all notices, motions, and other
papers filed in the cause, the notice of appeal and the undertaking
filed; and the justice may be compelled by the district court, by an
order entered upon motion, to transmit such papers, and may be fined
for neglect or refusal to transmit the same. A certified copy of such
order may be served on the justice by the party or his attorney. In
the district court either party may have the benefit of all legal objec
tions made in the justice's court.
§93. Undertaking for stay—deposit.] An appeal from a justice's
court is not effectual for any purpose, unless an undertaking be filed,
with two or more sureties, in the sum of one hundred dollars, for the
payment of the costs on the appeal ; or, if a stay of proceedings be
claimed, in a sum equal to twice the amount of the judgment, includ
ing costs, when the judgment is for the payment of money, or twice the
value of the property including costs, when the judgment is for the
recovery of specific personal property, and must be conditioned; when
the action is for the recovery of money, that the appellant will pay the
amount of the judgment appealed from and all costs; if the appeal be
withdrawn or dismissed, or the amount of any judgment and all costs
that may be recovered against him in the action in the district court.
When the action is for the recovery of specific personal property, the
undertaking must be conditioned that the appellant will pay the judg
ment and costs appealed from, and obey the order of the court made
therein, if the appeal be withdrawn or dismissed, or any judgment
and costs that may be recorded [recovered] against him in said action
in the district court, and will obey any order made by the court
therein. A deposit of the amount of the judgment, including all costs
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appealed from, or of the value of the property, including all costs in
actions for the recovery of specific personal property, with the justice,
is equivalent to the filing of the undertaking; and in such cases the
justice must transmit the money to the clerk of the district court, to
be by him paid out on the order of the court. The adverse party may
except to the sufficiency of the sureties within five days after the fil
ing of the undertaking, and unless they or other sureties justify before
the justice before whom the appeal is taken, within five days there
after, upon notice to the adverse party, to the amounts stated in their
affidavits, the appeal must be regarded as if no such undertaking had
been given.
§ 94. Delivery of possession—detainer— requisites of undertak
ing.] In judgments for the delivery of possession in actions of forcible
entry and detainer, or detainer only, the execution of the same can
not be stayed unless a written undertaking be executed on the part of
the appellant, with two or more sureties, to the effect that during the
possession of such property by the appellant he will not commit or
suffer to be committed any waste thereon, and that if the judgment
be affirmed, or the appeal be dismissed, he will pay all rents for the use
and occupation of the property, and all damages from the time of the
appeal until the delivery of the possession thereof.
§ 95. Order to stay execution.] If an execution be issued, on the
filing of the undertaking staying proceedings, the justice must, by
•order, direct the officer to stay all proceedings on the same.
Such
officer, must, upon payment of his fees for services rendered on the
■execution, thereupon relinquish all property levied upon, and deliver
the same to the judgment debtor, together with all moneys collected
from sales or otherwise. If his fees be not paid, the officer may retain
so much of the property or proceeds thereof as may be necessary to
pay the same.
§ 96. Powers of district court on appeal.] Upon an appeal heard
upon a statement of the case, the district court may review all orders
affecting the judgment appealed from, and may set aside, affirm, or
modify the judgment, or may, if necessary or proper, order a new
trial. Wh«n the action is tried anew, upon appeal, the trial must be
conducted in all respects as trials in the district court. The provis
ions of the code of civil procedure as to changing the place of trial,
and all the provisions as to trials in the district court, are applicable
to trials on appeal in that court. For a failure to prosecute an appeal,
or unnecessary delay in bringing it to a hearing, the district court,
after notice, may order the appeal to be dismissed. Judgments
rendered in the district court on appeal, have the same force and effect
and may be enforced in the district court in the same manner, as
judgments in actions commenced therein, except that when a new
trial is granted the case must be remanded, and the new trial shall be
had in the justice's court.
Article XVI.—General Provisions.
§ 97. Process throughout county.] Justices of the peace may
issue in any action or proceedings in the courts held by them, any
original mesne or final process to any part of the county.
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§ 98. Without blank to be filled.] The summons, execution, and
every other paper made or issued by a justice, except a subpoena,
must be issued without a blank left to be filled by another, otherwise
it is void.
§ 99. Justice to receive moneys.] Justices of the peace must
receive from the sheriff or constables of their county, all moneys
collected on any process or order issued from their courts respectively,
and all moneys paid to them in their official capacity, and must pay
the same over to the parties entitled or authorized to receive them,
without delay.
§ 100. Other justice may hold court.] In case of the sickness or
other disability, or necessary absence of a justice, on a return of a
summons, or at the time appointed for a trial, another justice of the
same township or county, may, at his request, attend in his behalf,
and thereupon is vested with the power, for the time being, of the
justice before whom the summons was returnable. In that case the
proper entry of the proceedings before the attending justice, sub
scribed by him, must be made in the docket of the justice before
whom the summons was returnable. If the case is adjourned2 the
justice before whom the summons was returnable, may resume juris
diction.
§ 101. Costs prepaid or secured.]
Justices shall in all cases
require of plaintiffs a deposit of money or an undertaking as security
for costs of court before issuing a summons.
§ 102. Costs to prevailing party.] The prevailing party in civil
•actions in justices' courts is entitled to costs.
§ 103. Code of civil procedure how applicable.] Justice's courts
being courts of peculiar and limited jurisdiction, only those provisions
of the code of civil procedure which are in. their nature applicable to
the organization, powers, and course of proceedings in justices' courts,
or which have been made applicable by special provisions in this
chapter, are applicable to justices' courts ana the proceedings therein.

CHAPTER II.
OF CRIMINAL PROCEEDINGS IN JUSTICES' COURTS.

§ 104. Committing magistrates—law applying.] Chapters III, IV,
V, VI, and VII of the code of criminal procedure, relate to the juris
diction and duties of justices of the peace as committing magistrates;
and direct the mode of proceeding when an information, verified by
oath, is laid before them of the commission of a public offense triable
on indictment.
§ 105. To keep peace.] Chapter III of title II of the same code
relates to their jurisdiction and duties in cases of security to keep the
peace.
§ 106. Sworn complaint.] All proceedings and actions before a
justice's court, for a public offense of which such court has jurisdic
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tion, to try and determine the same, must be commenced by complaint
under oath, setting forth the offense charged, with such particulars of
time, place, person, and property, as to enable the defendant to under
stand distinctly the character of the offense complained of, and to
answer the complaint.
§ 107. Warrant—form.] If the justice of the peace is satisfied
therefrom that the offense complained of has been committed, he must
issue a warrant of arrest, which must be substantially in the follow
ing form:
County of
To anj' Sheriff or Constable of said County:
Complaint upon oath having been this day made before mi*
that the offense of [designating it generally], has been committed,
You arc therefore commanded forthwith to" arrest the above named
me forthwith, at [naming the place].
Witness my hand at.
this
day of
A.

The Territory of Dakota.
by C. D.,
and accusing E. F., thereof;
E F., and bring him before
D
A. B.

§ 108. In other county how served.] The warrant may be served
in any other county in the manner prescribed by sections 101 and 102
of the code of criminal procedure.
§109. Criminal docket.] A docket must be kept by the justice of
the peace, in which must be entered each action, and the proceedings
of the court therein.
§110. Plea oral—examination.] The defendant may make the
same plea as upon an indictment. His plea must be oral, and entered
in the minutes. If the defendant plead guilty the court may. before
entering such plea or pronouncing judgment, examine witnesses to
ascertain the gravity of the offense committed; and if it appears to
the court that a higher offense has been committed than the offense
charged in the complaint, the court may order the defendant to be
committed or admitted to bail, to answer any indictment which may
be found against him by the grand jury.
§ 111. When case to be tried.] Upon a plea other than a plea of
guilty, if the defendant does not demand a trial by jury, or an adjourn
ment, or change of venue is not granted, the court must proceed to
try the case.
§112. Change of venue.] In criminal proceedings in a justice's
court, a change of the place of trial may be had at any time before
the trial commences, when it appears from the affidavit of the defend
ant that he has reason to believe, and does believe, that he cannot
have a fair and impartial trial before the justice about to try the case,
by reason of the prejudice or bias of such justice, the cause must be
transferred to another justice of the same county.
§ 118. Proceedings upon.] When a change of the place of trial is
ordered the justice must transmit to the justice before whom the trial
is to be had all the original papers in the cause, with a certified copy
of the minutes of his proceedings; and upon receipt thereof, the justice
to whom they are delivered must proceed with the trial in the same
manner as if the proceeding or action had been originally commenced
in his court.
§114. Postponement of trial.] Before the commencement of the
trial either party may, upon good cause shown, have a reasonable
postponement thereof.
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§ 115. Defendant's presence.] The defendant must be personally
present before the trial can proceed.
§ 116. Trial jury.] Before the court hears any testimony upon
the trial the defendant may demand a trial by jury. The formation of
the jury is provided for in chapter I, article X, of this code.
§ 117. Challenges.] The same challenges may be taken by either
Sarty to any individual juror, as on the trial of an indictment for a misemeanor; but the challenge must in all cases be tried by the court.
§ 118. Oath to jury.] The court must administer to the jury the
following oath:
You do swear that you will well and truly try this issue between the Territory of Dako'.a and
A. B., the defendant, and a true verdict render according to the evidence. So help you God.

Any juror who is conscientiously scrupulous of taking an oath, shall
be allowed to make affirmation, substituting for the words " So help
you God," at the end of the oath, the words " This you do affirm, under
the pains and penalties of perjury."
v
§ 119. Jury's duty.] After the jury are sworn they must sit
together and hear the proofs and allegations of the parties, which must
be delivered in public, and in the presence of the defendant.
§120. Court decides law—no charge.] The court must decide all
questions of law which may arise in the course of the trial, but can
give no charge with respect to matters of fact.
§ 121. .Iury's consultation -officer.] After hearing the proofs
and allegations, the jury may decide in court, or may retire for
consideration. If they do not immediately agree, an officer must be
sworn to the following effect:
You do swear that you will keep this jury together in some quiet and convenient place; that
you will not permit any person to speak to them, nor speak to them yourself, unless by order of
tilt court, or to ask them whether they have agreed upon a verdict; and that you will return
them into court when they have so agreed, or when ordered by the court.

§ 122. Verdict.] The verdict of the jury must in all cases be gen
eral. When the jury have agreed on their verdict, they must deliver
it publicly to the coui't, who must enter or cause it to be entered in
the docket.
§ 123. As to part of defendants.! When several defendants
are tried together, if the jury cannot agree upon a verdict as to all,
thejr may render a verdict as to those in regard to whom they do
agree, on which a judgment must be entered accordingly, and the
•case, as to the rest, may be tried by another jury.
§ 124. When discharged.] The jury cannot be discharged after
the cause is submitted to them, until they have agreed upon and ren
dered their verdict, unless for good cause the court sooner discharges
them.
§ 125. Trial again.] If the jury is discharged, as provided in the
last section, the court may proceed again to the trial, in the same
manner as upon the first trial, and so on until a verdict is rendered.
§ 126.
Judgment upon guilt.]
When the defendant pleads
guilty, or is convicted, either by the court or by a jury, the court
must render judgment thereon of fine or imprisonment, or both,
as the case may be.
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§ 127. Fine and imprisonment.] A judgment that the defendant
pay a fine may also direct that he be imprisoned until the fine is satis
fied, in the proportion of one day's imprisonment for every two dollars
of the fine.
§ 128. Acquittal and discharge—prosecutor to pay costs.] When
the defendant is acquitted, either by the court or by the jury, he must
be immediately discharged; and if the court certify in the minutes that
the prosecution was malicious or without probable cause, it may order
the prosecutor to pay the costs of the action, or to give satisfactory
security by a written undertaking, with one or more sureties, to pay
the same within thirty days after the trial.
§ 129. Jugdment entered immediately.] At the close of the
trial, judgment must be immediately rendered by the justice, and
entered in his docket.
§ 130. Immediate discharge.] If judgment of acquittal is given,
and the defendant is not detained for any other legal cause, he must be
discharged as soon as the judgment is given.
§ 131. Mittimus.] When a judgment of imprisonment is entered,
a certified copy thereof must be delivered to the sheriff or other
officer, which is a sufficient warrant for its execution.
§ 132. Custody until fine paid.] When a judgment is entered
imposing a fine, or ordering the defendant to be imprisoned until
the fine is paid, he must be held in custody during the time specified
in the judgment, unless the fine is sooner paid.
§ 133. Fines paid over to treasurer -expenses.] Upon payment
of the fine to the justice, the officer must discharge the defendant, if
he is not detained for any other legal cause, and apply the money to
the payment of the expenses of the prosecution, and pay over the
residue, if any, within ten days, to the county treasurer, for the use of
the public schools of the county. If a fine is imposed, and paid before
commitment, it must be applied as prescribed in this section.
§ 134. Bail before conviction.] The defendant at any time after
his arrest, and before conviction, may be admitted to bail, by giving
an undertaking with sufficient surety in an amount to be fixed by
the justice, for his appearance before the justice to answer the com
plaint.
§ 135. Subpoenas—contempts.] In all criminal proceedings, the
justice may issue subpoenas for witnesses, and punish for contempts
as provided for in article XIII of the justices' code.
Article II.—Appeals in Criminal Proceedings.
§ 136. Right to appeal—oral notice— issues on appeal.] The
justice immediately on rendering judgment against the defendant
must inform him of his right to appeal therefrom, and the defendant
may thereupon take an appeal to the district court of the county or
subdivision in which the trial was had, by giving notice orally to the
justice that he appeals, and the justice must make an entry on his
docket of the giving of such notice; and upon such appeal, the
action may be tried anew in the district court upon questions of law
and fact, or fact alone; or the appeal may be determined therein
upon questions of law alone, and the judgment may be set aside.
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affirmed, or modified, or a new trial granted as provided in section
ninety-six of the justices' code.
§ 137. Appeal as in civil actions.] Instead of such appeal, the
defendant may at any time within thirty days after judgment, appeal
to such district court in the same manner as provided in sections
eighty-nine, ninety, and ninety-one, and such appeal' may be determ
ined therein as provided for in section ninety-six of the justices'
code.
§ 138. Bail on appeal.] Upon an appeal the justice must enter an
order on his docket, fixing the amount in which bail may be given by
the defendant, and the execution of the judgment shall not be
stayed unless he enter into an undertaking in the amount fixed with
sufficient surety to be approved by the justice to appear and answer at
the next term of the district court, and not depart without leave of
the same.
§ 139. Taken by any magistrate.) The bail may be taken by the
justice who rendered the judgment, or by any magistrate in the county
who has authority to admit to bail, or by the district court, or the
clerk thereof.
§ 140. Witnesses may be bound to appear.] When an appeal is
taken, the justice must, if application be made by the district attorney,
cause all material witnesses on behalf of the prosecution to enter into
an undertaking in like manner as in a case where a defendant is
held to answer on a preliminary examination for an indictable
offense.
§ 141. Proceedings on appeal —record and papers transmitted.]
Upon an appeal being taken, the justice must, within five days, trans
mit to the clerk of the district court, if the appeal be on questions of
law alone, a certified copy of his docket, the statement as admitted or
as settled, the notice of appeal, if any, and the undertaking of bail;
or, if the appeal be on questions of fact, or both law and fact, a certi
fied copy of his docket, the pleadings, all notices, motions and other
papers filed in the cause, the notice of appeal, if any, and the under
takings filed; and the justice may be compelled by the district court,
by an order entered upon motion, to transmit such papers, and, if the
return be defective, to make further return, and may be fined for neg
lect or refusal to transmit the same. A certified copy of such order
may be served on the justice by the party, or his attorney. In the
district court, either party may have the benefit of all legal objections
made in the justices' court.
§ 142. No appeal dismissed—new trial.] No appeal from the
judgment of a justice of the peace in criminal proceedings shall be
dismissed. All proceedings necessary to carry the judgment upon
appeal into effect shall be had in the district court; Provided, however,
That when a new trial is granted, the case must be remanded, and the
new trial had in the justice's court.
Approved, February 13, 1877.
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CHAPTER III.
JUSTICES' QUARTERLY REPORT TO COUNTY BOARD.
AN ACT requiring Justices of the Peace to make a Quarterly Report to the County Commis
sioners of their respective Counties. [Chapter LX., Laws 1874-5.]

§ 1. Make sworn reports.] Be it enacted by the Legislative Assembly
of the Territory of Dakota : It shall be the duty of all justices of the
peace to make a full report, under oath, of all their proceedings in
actions or matters in which the county or territory is a party, or
interested therein, to the county commissioners of each of their
respective counties, on the first Monday of January, April, July, and
October of each year.
§ 2. Contents of report.] Such report shall contain the names of
the parties to the action or proceeding, a statement of all orders made
by said justice, whether the defendant be bound over or otherwise,
the judgment, whether of dismissal or imprisonment, or for a fine and
costs, or either; if for imprisonment, the extent thereof and costs; if
for a fine, the amount thereof and costs, the amount of fine and
costs paid, if any, and the disposition thereof; an itemized account of
the fees of said justices, and of all officers and witnesses, and the
names of each.
§ 3. Must pay over all moneys.] Said justices shall pay into the
treasury of their respective counties all fines and moneys collected by
them in behalf of the county or territory, at the time of making their
reports, as provided in this act; but if, at any time, such moneys in
their hands amount to two hundred dollars, they shall pay the same
into the treasury forthwith.
§ 4. Penalty.] Any justice of the peace violating any of the
provisions of this act shall be liable to a line of not less than ten nor
more than one hundred dollars, to be recovered in a civil action by
the county, which action may be brought originally in a justice's
court or the district court.
8 5. Violation a crime.] And if any justice of the peace shall
neglect or refuse to make such report, or neglect or refuse to pay over
the aforesaid moneys collected by them, or shall refuse to allow the
county commissioners, or any of them, to examine their records in
regard to such matters, they shall be deemed guilty of willful and
corrupt misconduct in office.
§ 6. Effect.] This act shall take effect from and after its passage
and approval.
Approved. January 15, 1875.

PENAL CODE.

AN ACT to Establish a Penal Code for the Territory of Dakota.

CHAPTER I.
PRELIMINARY PROVISIONS.

§ 1. Title of act.] Be it enacted by the Legislative Assembly of the
Territory of Dakota, That this act shall be known as the penal code of
the Territory of Dakota.
§ 2. What acts criminal.] No act or omission shall be deemed
criminal or punishable except as prescribed or authorized by this code,
or by some of the statutes which it specifies as continuing in force, or
such laws as do not conflict with the provisions of this code.
§ 3. Crime defined.] A crime or public offense is an act or omis
sion forbidden by law, and to which is annexed, upon conviction, either
of the following punishments:
1. Death.
2. Imprisonment.
3. Fine.
4. Removal from office; or,
5. Disqualification to hold and enjoy any office of honor, trust, or
profit, under this territory.
§ 4. Crimes divided.] _ Crimes are divided into:
1. Felonies.
2. Misdemeanors.
§ 5. Felony defined.] A felony is a crime which is, or may be,
punishable with death, or by imprisonment in the territorial prison.
§ 6. Misdemeanor.] Every other crime is a misdemeanor.
% 7. Objects of penal code.] This code specifies the classes of per
sons who are deemed capable of crimes, and liable to punishment there
for; and defines the nature of the various crimes; and prescribes the
kind and measure of punishment to be inflicted for each. The
manner of prosecuting and convicting criminals is regulated by the
code of criminal procedure.
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§ 8. Conviction precedes punishment.] The punishments prescribed
by this code can be inflicted only upon a legal conviction in a court
having jurisdiction.
§ 9. Jury find degree of crime.] Whenever a crime is distin
guished into degrees, the jury, if they convict the prisoner, shall
find the degree of crime of which he is guilty,
§ 10. Rule of construction.] The rule of the common law that
penal statutes are to be strictly construed, has no application to this
code. All its provisions are to be construed according to the fair import
of their terms, with a view to effect its objects and to promote justice.
§ 11. Punishment determined by court.] The several sections of
this code which declares certain crimes to be punishable as therein
mentioned, devolve a duty upon the court authorized to pass sentence,
to determine and impose the punishment prescribed.
§ 12. Punishments.] Whenever in this code the punishment for a
crime is left undetermined between certain limits, the punishment to
be inflicted in a particular case shall be determined by the court
authorized to pass sentence, within such limits as may be prescribed
by this code.
§ 13. Punishment of felonies.] Except in cases where a different
punishment is prescribed by this code or by some existing provis
ion of law, every offense declared to be felony is punishable by a fine
not exceeding one thousand dollars, or by imprisonment in the terri
torial prison not exceeding two years, or by both such fine and
imprisonment.
§ 14. Misdemeanors.] Except in cases where a different punishment
is prescribed by this code, or by some existing provisions of law,
every offense declared to be a misdemeanor is punishable by imprison
ment in a county jail not exceeding one year, or by a fine not
exceeding five hundred dollars, or by both such fine and imprisonment.

CHAPTER II.
OF PERSONS LIABLE TO PUNISHMENT FOR CRIME.

§ 15. Who liable to punishment.] The following persons are
liable to punishment under the laws of this territory:
1. All persons who commit, in whole or in part, any crime within
this territory.
2. All who commit theft out of this territory, and bring, or are found
with the property stolen, in this territory.
3. All who, being out of this territory, abduct or kidnap, by
force or fraud, any person, contrary to the laws of the place where
such act is committed, and bring, send, or convey such person within
the limits of this territory, and are afterwards found therein.
4. And all who, being out of this territory, cause or aid, advise or
encourage, another person, causing an injury to any person or
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property within this territory, by means of any act or neglect which is
declared criminal by this code, and who are afterwards found within
this territory.
§ 16. Who capable of crimes.] All persons are capable of commit
ting crimes, except those belonging to the following classes:
1. Children under the age of seven years.
2. Children of the age of seven years, but under the age of fourteen
years, in the absence of proof that at the time of committing the act
or neglect charged against them, they knew its wrongfulness.
,
3. Idiots.
4. Lunatics, insane persons, and all persons of unsound mind, includ
ing persons temporarily or partially deprived of reason, upon proof
that at the time of committing the act charged against them they
were incapable of knowing its wrongfulness.
5. Persons who committed the act, or made the omission charged,
under an ignorance or mistake of fact, which disproves any criminal
intent. But ignorance of the law does not excuse from punishment
for its violation.
6. Persons who committed the act charged without being conscious
thereof.
7. Persons who committed the act, or made the omission charged,
while under involuntary subjection to the power of superiors.
§ 17. Intoxication—how considered.] No act committed by a per
son while in a state of voluntary intoxication, shall be deemed less
criminal by reason of his having been in such condition. But when
ever the actual existence of any particular purpose, motive, or intent,
is a necessary element to constitute any particular species or degree
of crime, the jury may take into consideration the fact that the
accused was intoxicated at the time, in determining the purpose,
motive, or intent, with which he committed the act.
§ 18. Morbid propensity.] A morbid propensity to commit pro
hibited acts, existing in the mind of a person who is not shown to
have been incapable of knowing the wrongfulness of such acts, forms
no defense to a prosecution therefor.
§ 19. Insanity—court may commit for.] When a jury have returned
a verdict acquitting a defendant upon the ground of insanity, the court
may thereupon, if the defendant be in custody, and they deem his dis
charge dangerous to the public safety, order him to be committed to
the territorial lunatic asylum, or to the care of such person or persons
as the court may direct, till he become sane.
§ 20. Involuntary acts.] The involuntary subjection to the power
of a superior, which exonerates a person charged with a criminal act
or omission from punishment therefor, arises either from:
1. Duress; or,
2. Coverture.
§ 21. What duress excuses.] The duress which excuses a person
from punishment who has committed a prohibited act or omission
must be an actual compulsion by use of force, or fear.
§ 22. Subjection inferred from coverture.] A subjection sufficient
to excuse from punishment may be inferred in favor of a wife, from
the fact of coverture, whenever she committed the act charged, in the
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presence, and with the assent of her husband, except where such act
is a participation in:
1. Treason.
2. Murder.
8. Manslaughter.
4. Maiming.
5. An attempt to kill.
6. Rape.
47. Abduction.
8. Abuse of children.
9. Seduction.
10. Abortion, either upon herself or another female.
11. Concealing the death of an infant, whether her own or that of
another.
12. Fraudulently producing a false child, whether as her own, or
that of another.
13. Bigamy.
14. Incest.
15. The crime against nature.
16. Indecent exposure.
17. Obscene exhibitions of books and prints.
18. Keeping a bawdy, or other disorderly house.
19. Misplacing a railway switch; or,
20. Obstructing a railway track.
§ 23. When not inferred.] In case of the crimes enumerated in
the last section, the wife is not excused from punishment by reason of
her subjection to the power of her husband, unless the facts proved
show a case of duress as defined in section twenty-one.
§ 24. Inference may be rebutted.] The inference of subjection
arising from the fact of coverture may be rebutted by any facts show
ing that in committing the act charged the wife acted freely.
§ 25. Exemption of public ministers.] Ambassadors and other
public ministers from foreign governments accredited to the president
or the government of the Imited States, and recognized by it according
to the laws of the United States, with their secretaries, messengers,
families and servants are not liable to punishment in this territory,
but are to be returned to their own country for trial and punishment.

CHAPTER III.
OF PARTIES TO CRIMES.

8 26. Classification of parties.] The parties to crimes are classi
fied as:
1. Principals; and,
2. Accessories.
§ 27. Ppincipals.| All persons concerned in the commission of
crime whether it be felony or misdemeanor, and whether they directly
commit the act constituting the offense, or aid and abet in its commis
sion, though not present, are principals.
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§ 28. Accessories.] All persons who, after the commission of any
felony, conceal or aid the offender, with knowledge that he has com
mitted a felony and with intent that he may avoid or escape from
arrest, trial, conviction, or punishment, are accessories.
§ 29. No accessories.] In misdemeanor, there are no accessories.
§ 30. Punishment of accessories.] Except in cases where a differ
ent punishment is prescribed by law, an accessory to a felony is
punishable by imprisonment in a territorial prison not exceeding live
years, or in a county jail not exceeding one year, or by fine not
exceeding five hundred dollars, or by both such fine and imprisonment.

CHAPTER IT.
OF CRIMES AGAINST RELIGION AND CONSCIENCE.

§31. Blasphemy defined.] Blasphemy consists in wantonly utter
ing or publishing words, casting contumelious reproach or profane
ridicule upon God, Jesus Christ, the Holy Ghost, the holy scriptures, or
the christian religion.
§ 32. Serious discussion.] If it appears beyond reasonable doubt
that the words complained of were used in the course of serious dis
cussion, and with intent to make known or recommend opinions enter
tained by the accused, such words are not blasphemy.
§ 33. Misdemeanor.] Blasphemy is a misdemeanor.
§ 34. Profane swearing defined.] Profane swearing consists in
any use of the name of God, or Jesus Christ, or the Holy Ghost, either
in imprecating divine vengeance upon the utterer, or any other person,
or in light, trifling, or irrevent speech.
§ 35. Punishment of.] Every person guilty of profane swearing is
punishable by a fine of one dollar for each offense.
§ 36. Summary conviction for.] Whenever any profane swearing
is committed in the presence and hearing of any justice of the peace,
mayor, recorder, or alderman of any city, while holding a court, or
under any other circumstances such as in the opinion of the magistrate
amount to a gross violation of public decency, such magistrate may,
in his discretion, immediately convict the offender, without any other
proof.
§ 37. Penalties- how collected,] If the offender does not forth
with pay the penalties incurred, with the costs, or give security for
their payment within six days, he shall be committed by warrant to
the county jail for every offense, or for any number of offenses whereof
he was convicted at one and the same time, for not less than one day.
nor more than three days; there to be confined in a room separate
from all other prisoners.
§ 38. The sabbath.] The first day of the week being by very
general consent set apart for rest and religious uses, the law forbids to
be done on that day certain acts deemed useless, and serious interrup
tions of the repose and religious liberty of the community.
§ 39. Sabbath breaking.] Any violation of this prohibition is
sabbath breaking.
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§ 40. Day defined.] Under the term " day.'' as employed in the
phrase "first day of the week." in the eight sections following, is
included all the time from midnight to midnight.
§ 41. Sabbath breaking defined.] The following are the acts for
bidden to be done on the first day of the week, the doing any of which
is Sabbath breaking:
1. Servile labor.
2. Undue travel.
3.' Public sports.
4. Trades, manfactures, and mechanical employments.
5. Public traffic.
6. Serving process.
§ 42. Sabbath labor.] All manner of servile labor, on the first
day of the week, is prohibited, excepting works of necessity or charity.
§43. Undue travel.] All traveling on the first day of the week
is prohibited, excepting such as is performed upon foot or in canying
or in a conveyance carrying the United States mail, or such as is done
in cases of charity or necessity, or in going to or returning from some
funeral, place of worship, or religious assembly within the distance of
twenty miles, or in going for medical aid, or for medicines and return
ing, or in visiting the sick and returning, or in going express by order
of same public officer, in removing one's family or household fur
niture when such removal was commenced on some other day.
§ 44. Persons observing other day.] It is a sufficient defense in
proceedings for servile labor or undue travel on the first day of the
week, to show that the accused uniformly keeps an other day of the
week as holy time, and does not labor or travel upon that day. and
that the labor or travel complained of was done in such manner as
. not to interrupt or disturb other persons in observing the first day of
the week as holy time.
§ 45. Public sports.] All shooting, sporting, horse racing, gaming
or other public sports, upon the first day of the week, are prohibited.
§ 46. Trades and employments.] AH trades, manufactures and
mechanical employments upon the first day of the week are prohib
ited.
§ 47. Public traffic] All manner of public selling, or offering, or
exposing for sale publicly, of any commodities upon the first day of the
week, is prohibited, except that meats, milk, and fish may be sold at
any time before nine o'clock in the morning, and except that food
may be sold to be eaten upon the premises where sold, and drugs and
medicines and surgical appliances may be sold at any time of the
day.
§ 48. Serving process.] All service of legal process of any de
scription whatever, upon the first day of the week, is prohibited, except
in cases of breach of the peace, or apprehended breach of the
peace, or when sued out for the apprehension of a person charged with
crime, or except where such service shall be specially authorized by
law.
$? 49. Punishment.] Every person guilty of Sabbath breaking is
punishable by a fine of one dollar for each offense.
§ 50. Fines collected no exemptions.] The fines prescribed in this
chapter for profane swearing and for Sabbath breaking, may be
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collected in the manner prescribed by law for the collection of debts;
but no property shall be exempt from execution which has been taken
to satisfy any such fines and costs.
§ 51. Maliciously serving process.] Whoever maliciously procures
any process in a civil action to be served on Saturday upon any person
who keeps Saturday as holy time, and does not labor on that day, or
serves upon him any process returnable on that day, or maliciously
procures any civil action, to which such person is a party, to be
adjourned to that day for trial, is guilty of a misdemeanor.
§ 52. Compelling form of belief.] Any willful attempt, by means
of threats or violence, to compel any person to adopt, practice, or
profess any particular form of religious belief, is a misdemeanor.
§ 53. Preventing religious act.]
Every person who willfully
prevents, by threats or violence, another person from performing any
lawful act enjoined upon or recommended to such person by the
religion which he professes, is guilty of a misdemeanor.
§ 54. Disturbing religious meeting.] Every person who willfully
disturbs, interrupts, or disquiets any assemblage of people met for
religious worship, by any of the acts or things hereinafter enumerated,
is guilty of a misdemeanor.
§ 55. Definition of the offense.] The following are the acts
deemed to constitute disturbance of a religious meeting:
1. Uttering any profane discourse, committing any rude or indecent
act, or making any unnecessary noise, either within the place where
such meeting is held, or so near it as to disturb the order and solemn
ity of the meeting.
2. Exposing to sale or gift any ardent or distilled liquors, or keeping
open any huckster shop within one mile of the place where any
religious society or assembly shall be actually convened for religious
worship, and in any other place than such as shall have been duly
licensed and in which the person accused shall have actually resided
or carried on business.
3. Exhibiting within the like distance, any shows or plays without
a license by the proper authority.
4. Engaging in, or aiding, or promoting, within the like distance,
any racing of animals, or gaming of any description.
5. Obstructing in any manner, without authority of law, within the
like distance, the free passage along any highway, to the place of such
meeting.

CHAPTER V.
CRIMES AGAINST THE ELECTIVE FRANCHISE.

§56. Giving or receiving bribe.] Every person who, by offering to
give, or by giving a bribe, to any elector, or who by menace or any
other corrupt means, either directly or indirectly attempts to influence
such elector in giving his vote at any election", and every elector
entitled to vote at such election who shall take or receive such bribe,
shall be punished by fine not exceeding one thousand dollars, and not
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less than one hundred dollars, and be imprisoned in the county jail
not exceeding one year, and not less than three months.
§ 57. Illegal influence.] ■ Every person offering, giving, or loaning
to another any money, or other thing of value to induce him to influ
ence any elector to vote in a particular way, or for any person at any
such election, shall be punished by fine not exceeding five hundred dol
lars, or be imprisoned in the county jail not exceeding one year, or by
both such fine and imprisonment.
§ 58. Betting upon elections.] Every person who makes, offers,
or accepts any bet or wager upon the result of any election, or upon
the success or failure of any person or candidate, or upon the number
of votes to be cast either in the aggregate, or for any particular candi
date, or upon the vote to be cast by any person or persons, or upon
the decision to be made by any inspector, or canvassar, of any ques
tion arising in the course of an election, or upon any event whatever
depending upon the conduct or result of an election, is guilty of a
misdemeanor.
§ 59. Offers of office.] Every person who, being a candidate at
any election, offers^ or agrees to appoint or procure the appointment
of any particular person or persons to office, as au inducement or con
sideration to any person to vote for, or procure or aid in procuring the
election of such candidate, is guilty of misdemeanor.
§ 60. Communicating same.] Every person who, not being a candi
date, communicates any offer made in violation of the last section,
to any person, with intent to induce him to vote for, or to procure, or
aid in procuring the election of the candidate making the offer, is
guilty of misdemeanor.
& 61. Money for elections.) Every person, who with intent to
Sromote the election, either of himself or of any other person, or can-t
idate. either:
1. Furnishes, or engages to pay or deliver any money or property,
for the purpose of procuring the attendance of voters at the polls, or
for the purpose of compensating any person for procuring attendance
of voters at the polls, except for the conveyance of voters who are
sick, poor, or infirm; or,
2. Furnishes, or engages to pay or deliver any money or property,
for any purpose intended to promote the election of any candidate,
except for the expenses of holding and conducting public meetings
for the discussion of public questions, and of printing and circulating
ballots, handbills, and other papers previous to such election, is guilty
of misdemeanor.
§ 62. Defrauding elector in his vote.] Every person who fraud
ulently alters the ballot of any elector, or substitutes one ballot for
another, or furnishes any elector with a ballot containing more than
the proper number of names, or who intentionally practices any fraud
upon any elector to induce him to deposit a ballot as his vote, and to
have the same thrown out and not counted, or otherwise to defraud
him of his vote, is guilty of misdemeanor.
§ 63. Obstructing electors. | Every person who willfully and with
out lawful authority obstructs, hinders, or delays, any elector on his way
to any poll where an election shall be held, is guilty of a misde
meanor.
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§ 64. Double voting or offer.] Every person who votes more
than once at any election, or who offers to vote after having once
voted, either in the same or in another election district, shall be punished
by fine not exceeding two hundred dollars, or by imprisonment in the
•county jail not exceeding one year.
§ 65. Unqualified voting.] Every person knowing himself not to
be a qualified voter, who votes, or offers to vote at any election, shall
be punished by fine not exceeding two hundred dollars, or by imprison
ment in the county jail not exceeding six months.
§ 66. Procuring same.] Every person who procures, aids, assists,
counsels, or advises another to give his vote, knowing that such person'
is disqualified, shall be punished by fine not exceeding five hundred
dollars, nor less than fifty dollai's, and by imprisonment in the county
jail not exceeding one year.
§ 67. Same.] Every person who procures or counsels another to
enter any town, ward, or election district for the purpose of giving his
vote at an election, knowing that such person is not entitled so to
vote, is guilty of a misdemeanor.
§ 68. Voting out of precinct.] Every person who, at any election,
knowingly votes or offers to vote in any election district in which he
does not reside, or in which he is not authorized by law to vote, is
guilty of a misdemeanor.
§ 69. Convicted felon.] Every person who having been convicted
of any bribery, or felony, thereafter offers to vote at any election with
out having been pardoned and restored to all the rights of a citizen, is
guilty of a misdemeanor.
§ 70. Name registered improperly.] Every person who causes his
name to be registered as that of an elector, upon any registry of
voters authorized by law to be kept in any town, city, or election dis
trict of this territory, knowing that he is not a qualified voter within
the territorial limits covered by such registry, is punishable by
imprisonment in the territorial prison not less than one year.
§ 71. Personating registered voters.] Every person who, within
any city, town, or election district in this territory, in which a registry
of qualified voters is by law authorized to be kept, falsely personates
a registered voter, and in such personating offers to vote at any elec
tion, is punishable by imprisonment in the territorial prison not less
than one year.
§ 72. False statements upon.] Every person who, at the time of
requesting his name to be registered as that of a qualified voter, upon
any registry of voters authorized by law to be kept in any city, town,
or election district of this territory, or at the time of offering his vote
at any election knowingly makes any false statement, or employs any
false representation, or false pretense, or token, to procure his name
to be registered or his vote to be received, is guilty of a misdemeanor.
§ 73. What false statement.] A false statement, representation,
or token, made or used in the presence and to the knowledge of a
person requesting his name to be registered, or offering his vote, is to
be deemed made by himself, if it appears that it was made or used in
support of his claim to be registered, or to vote, that he knew it to be
false, and suffered it to pass uncontradicted.
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% 74. Disturbance of public meetings.] Every person who willfully
disturbs or breaks up any public meeting of electors and others, law
fully being held for the purpose of considering public questions, is
guilty of a misdeamenor.
§75. Preventing public meetings.] Every person who, by threats,
intimidations, or unlawful violence, willfully hinders or prevents elec
tors from assembling in public meeting for the consideration of public
questions, is guilty of a misdemeanor.
§ 76. Preventing attendance.] Every person who makes use of
any force or violence, or of any threat to do any unlawful act, as a
means of preventing an elector from attending any public meeting
lawfully held for the purpose of considering any public questions, is
guilty of a misdemeanor.
§ 77. Intimidation and bulldozing.] Every person who willfully,
by unlawful arrest, by force and violence, or by threats or intimida
tion, prevents or endeavors to prevent an elector from freely giving
his vote at any election, or employs either of such means to hinder
him from voting, or to cause him to vote for any person or candidate,
shall be punished by fine not exceeding one thousand dollars, and not
less than fifty dollars.
§ 78. Violence, threats, &c] Every person who procures or
endeavors to procure the vote of any elector, or the influence of any
person or [over] other electors, at any election, for himself or for or
against any candidate, by means of violence, threats of violence, or
threats of withdrawing custom or dealings in business, or trade, or
enforcing the payment of debts, or bringing a suit or criminal prosecu
tion, or any other threat of injury, to be inflicted by him, or by his
means or procurement, shall be punished by fine not exceeding one
thousand dollars, and by imprisonment in the county jail not exceed
ing six months.
§ 79. Disobedience to judges.] Every person who willfully diso
beys a lawful command of a judge or board of judges of any election,
given in the execution of their duty as such, at an election, is guilty
of a misdemeanor.
§ SO. Violence which impedes elections.] Every person who is
guilty of any riotous conduct, or who causes any disturbance or breach
of the peace, or uses any disorderly violence, or threats of violence,
whereby any election is impeded or hindered, or whereby the law
ful proceedings of the judges or canvassers at such election, in the
discharge of their duty, are interfered with, is guilty of a misdemeanor.
§ 81. Summary arrest therefor.] Whenever at an election any
person refuses to obey the lawful command of the board of judges, or
by any disorderly conduct in their presence interrupts or disturbs their
proceedings, they may make an order directing the sheriff, or any
constable of the county, or one or more special constables to be
appointed by them, to take the person so offending into custody, and
detain him until the final canvass of the votes shall be completed.
But such order shall not prohibit the person taken into custody from
voting at the election.
§ 82. No defense.] The fact that any person, offending against the
provisions of the preceding section, was taken into custody and
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detained, as therein authorized, forms no defense to a prosecution for
the offense committed, under any provisions of this code.
§ 83. Destroying ballots or boxes.] Every person who willfully
breaks or destroys, on the day of any election, or before the canvass is
completed, any ballot box used or intended to be used at such election,
or defaces, injures, destroys, or conceals, any ballot which has been
deposited in any ballot box at an election, and has not already been
counted, or canvassed, or any poll list used or intended to be used at
such election, is guilty of a felony.
§ 84. False poll list.J Every clerk of the poll at any election, who
willfully keeps a false poll list, or knowingly inserts in his poll list any
false statement, is guilty of a misdemeanor.
§ 85. Misconduct of judges.] Every judge of an election who will
fully excludes any vote duly tendered, knowing that the person offer
ing the same is lawfully entitled to vote at such election, or who
willfully receives a vote from any person who has been duly challenged
in relation to his right to vote at such election, without exacting from
.such person such oath or other proof of qualification as may be
required by law, or who willfully omits to challenge any person offer
ing to vote whom he knows or suspects not to be duly entitled to vote,
and who has not been challenged by any other person, is guilty of ,a
misdemeanor.
§ 86. Falsely canvassing or certifying.] Every judge of any
•election, member of any board of canvassers, messenger, or other
officer authorized to take part in or perform any duty in relation to any
canvass or official statement of the votes cast at any election, who will
fully makes any false canvass of such votes, or makes, signs, publishes,
or delivers any false return, of such election, knowing the same to be
false, or willfully defaces, destroys, or conceals any statement or
certificate entrusted to his care, is guilty of a misdemeanor.
§ 87. Bribing election officer.] Every person who gives or offers
a bribe to any judge, clerk, canvasser, or other officer of an election,
as a consideration for some act done or omitted to be done contrary to
his official duty, in relation to such election, shall be punished by fine,
not exceeding five hundred dollars, and imprisonment in the county
jail not exceeding six months.
$ 88. Disfranchised.] Any person guilty of either of the offenses
mentioned in sections fifty-six and fifty-seven shall thereafter be
forever disfranchised and rendered ineligible to any office of trust
or profit within the territory, including that of delegate to congress.
§89.
Witness not excused — exempt.]
No person shall be
excused from testifying upon a prosecution for an offense mentioned
in section fifty-seven, upon the ground that his statement might tend
to criminate himself, but any person so testifying against the
other party shall thereafter be exempt from punishment for such
offense mentioned in said section.
§ 90. Election defined.] The word "election," as used in this
chapter, designates only elections had within this territory for
the purpose of enabling electors as such, to choose some public
officer or officers under the laws of this territory, or of the United
.States.
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§ 91. Irregularities no defense.J Irregularities or defects in the
mode of noticing, convening, holding or conducting an election author
ized by law, form no defense to a prosecution for a violation of the
provisions of this chapter.
§ 92. Rights.] Nothing in this chapter shall be construed to
authorize the punishment of any persons who, by authority of law,
may interfere to prevent or regulate an election which has been
unlawfully noticed or convened, or is being, or is about to be unlaw
fully conducted.
§ 93. Submission of questions.] Every act which by the provisions
of this chapter is made criminal when committed with reference to
the election of a candidate, is equally Criminal when committed with
reference to the determination of a question submitted to electors to
be decided by votes cast at an election.
§ 94. Good faith.] Upon any prosecution for procuring, offering
or casting an illegal vote, the accused may give in evidence any facts
tending to show that he honestly believed, upon good reason, that the
vote complained of was a lawful one; and the jury may take such
facts into consideration in determining whether the acts complained
of were knowingly done or not.
• § 95. Selling liquors on election day.] Every person who sells,
gives away, or disposes of any intoxicating liquors as a beverage, on
the day of any general election, or special or local election in the
town, city, or county, where held, shall be deemed guilty of a mis
demeanor, and upon conviction, shall be punished by imprisonment in
the county jail not to exceed twenty days, and by line not exceeding
one hundred, and not less than fifty dollars, such fine to go to the
county general fund.

CHAPTER VI.
of crimes by and against the executive power of the territory.
96. Usurping office.] Every person who executes any of the
functions of a public office without having taken and duly filed the
required oath of office, or without having executed and duly filed
the required security, is guilty of a misdemeanor; and in addition
to the punishment prescribed therefor, he forfeits his right to the
office.
§ 97. Acts of officer de facto.] The last section shall not be
construed to effect the validity of acts clone by a person exercising the
functions of a public office in fact, where other persons than himself
are interested in maintaining the validity of such acts.
§ 98. Falsely assuming office.] Every person who shall falsely
assume or pretend to be any territorial, county, or township officer, or
who shall knowingly take upon himself to act as such, or to require
any person to act as such, or assist him in any matter pertaining to
such office, shall be punished by imprisonment in the county jail, not
more than two years nor less than three months, and by fine not
exceeding five hundred nor less than fifty dollars.
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§ 99. Giving or offering bribes.] Ever}- person who gives or offers
any bribe to any executive . officer of this territory, with intent to
influence him in respect to any act, decision, vote, opinion, or other
proceedings of such officer, is punishable by imprisonment in the terri
torial prison not exceeding ten years, or by a fine not exceeding five
thousand dollars, or both.
§ 100. Asking or receiving bribes.] Every executive officer or
person elected or appointed to executive office who asks, receives, or
agrees to receive, any bribe upon any agreement or understanding
that his vote, opinion, or action upon any matter then pending, or
which may by law be brought before him in his official capacity, shall
be influenced thereby, is punishable by imprisonment in the territorial
prison not exceeding ten years, or by a fine not exceeding five thousand
dollars, or both; and in addition thereto, forfeits his office and is for
ever disqualified from holding any public office under this territory.
§ 101. Preventing officer's duty.] Every person who attempts,
by means of any threat or violence, to deter or prevent any executive
officer from performing any duty imposed upon such officer by law, is
guilty of a misdemeanor.
§ 102. Resisting officers.] Every person who knowingly resists,
by the use of force or violence, any executive officer in the perform
ance of his duty, is guilty of a misdemeanor.
§ 103. Taking excessive fees.] Every executive officer who asks
or receives any emolument, gratuity, or reward, or any promise of any
emolument, gratuity, or reward, excepting such as may be authorized
by law, for doing any official act, is guilty of a misdemeanor.
§ 104. Taking reward for omitting or delaying official acts:]
Every executive officer who asks or receives any emolument, gratuity,
or reward, or any promise of any emolument, gratuity, or reward, for
omitting or deferring the performance of any official duty, is guilty of
a misdemeanor.
§ 105. Fees for service not rendered.] Every executive officer
who asks or receives any fee or compensation for any official service
which has not been actually rendered, except in cases of charges for
prospective costs, or of fees demandable in advance in the cases
allowed by law, is guilty of a misdemeanor.
§ 106. Taking unlawful reward.] Every officer of this territory
who asks or receives any compensation, fee, or reward of any kind for
any service rendered, or expense incurred in procuring from the gover
nor of this territory a demand upon the executive authority of a state
or territory of the United States, or of a foreign government, for the
surrender of a fugitive from justice, or of any service rendered or
expense incurred in procuring the surrender of such fugitive, or of
conveying him to this territory, or for detaining him therein, except
upon an employment by the governor of this territory, and upon an
account duly audited and paid out of the territorial treasury, is guilty
of a misdemeanor.
.
§ 107. Buying appointments to office.] Every person who gives, or
agrees, or offers to give any gratuity or reward in consideration that
himself or any other person shall be appointed to any public office, or
shall be permitted to, or to exercise, perform, or discharge the prerog
atives or duties of any office, is punished by imprisonment in the
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county jail, not less than six months nor more than two years, or by a
fine of not less than two hundred dollars, or more than one thousand
dollars, or both.
§ 108. Selling same.] Every person who, directly or indirectly,
asks or receives, or promises to receive, any gratuity or reward, or any
promise of a gratuity or reward, for appointing another person, or
procuring for another person an appointment to any public office, or
any clerkship, deputation, or other subordinate position in any public
office, is punishable by imprisonment in the county jail, not less than
six months nor more than two years, or by a fine not less than two
hundred dollars, nor more than one thousand dollars, or both.
§ 109. Rewards for deputation.] Every public officer who, for any
gratuity or reward, appoints another person to a public office, or per
mits another person to exercise, perform, or discharge any of the pre
rogatives or duties of his office, is punishable by imprisonment in the
county jail, not less than six months nor more than two years, and by
a fine of not less than two hundred dollars, or more than one thousand
dollars; and in addition thereto he forfeits his office.
§ 110. Unlawful deputation void.] Every grant or deputation
made contrary to the provisions of the two preceding sections is void;
but official acts done before a conviction for any offense prohibited by
those sections, shall not be deemed invalid in consequence of the
invalidity of such grant or deputation.
§111. Exercising functions after term.] Every person, who.
having been an executive officer, willfully exercises any of the func
tions of his office after his term of office has expired, and a successor
has been duly elected or appointed, and has qualified in his place, and
he has notice thereof, is guilty of a misdemeanor.
§ 112. Refusal to surrender books.] Every person, who, having
been an executive officer of this territory, wrongfully refuses to sur
render the official seal, or any of the books and papers appertaining
to his office, to his successor, who has been duly elected or appointed,
and has duly qualified, and has demanded the surrender of tne books
and papers of such office, is guilty of a misdemeanor.'
§ 113. Administrative officers.] The various provisions of this
chapter which relate to executive officers apply, in relation to
administrative officers, in the same manner as if administrative and
executive officers were both mentioned together.

CHAPTER Til.
OF CRIMES AGAINST THE LEGISLATIVE POWER.

§ 114. Preventing meeting of legislature.] Every person, who
willfully and by force or fraud prevents the legislature of this territory,
or either of the houses composing it. or any of the members thereof,
from meeting or organizing, is punishable by imprisonment in the
territorial prison not less than five nor more than ten years, or by a
fine of not less than five hundred dollars nor more than two thousand
dollars, or both.
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§ 115. Disturbing the legislature.] Every person, who willfully
disturbs the legislature of this territory, or either of the houses com
posing it, while in session, or who commits any disorderly conduct in
the immediate view and presence of either house of the legislature,
tending to interrupt its proceedings or impair the respect due to its
authority, is guilty of a misdemeanor.
§ 116. Compelling adjournment.] Every person who willfully and
by force or fraud compels, or attempts to compel, the legislature of this
territory or either of the houses composing it, to adjourn or disperse,
is punishable by imprisonment in the territorial prison not less than
five nor more than ten years, or by fine of not less than five hundred
dollars, nor more than two thousand dollars, or both.
§ 117. Intimidating a member.] Eveiy person who willfully, by
intimidation or otherwise, prevents any member of the legislature of
this territory, from attending any session of the house of which he is
a member, or of any committee thereof, or from giving his vote upon
any question which may come before such house, or from performing
any other official act, is guilty of a misdemeanor.
§ 118. Compelling house to perform or omit act.] Every person
who willfully compels or attempts to compel either of the houses com
posing the legislature of this territory to pass, amend, or reject any
bill, or resolution, or to grant or refuse any petition, or to perform or
omit to perform any other official act, is punishable by imprisonment
in the territorial prison not less than five, nor more than ten years, or
by a fine of not less than five hundred dollars, nor more than *two
thousand dollars, or both.
§ 119. Altering draft of bill.] Every person who fraudulently
alters the draft of any bill or resolution whicn has been presented to
either of the houses composing the legislature, to be passed or adopted,
with intent to procure it to be passed or adopted by either house, or
certified by the presiding officer of either house, in language different
from that intended by such house, is guilty of a felony.
§ 120. Altering engrossed copy.] Every person who fraudulently
alters the engrossed copy or enrollment of any bill which has been
passed by the legislature of this territory, with intent to procure it to
be approved by the governor or certified by the secretary of the terri
tory, or printed or published by the printer of the statutes in language
different from that in which it was passed by the legislature, is guilty
of felony.
•
§ 121. Giving bribes to members.] Every person who gives or
offers to give a bribe to any member of the legislature, or attempt,
directly or indirectly, by menace, deceit, suppression of truth, or any
other corrupt means, to influence a member in giving or withholding
his vote, or in not attending the house of which he is a member, or
any committee thereof, is punishable by imprisonment in the terri
torial prison not exceeding ten years, or by fine not exceeding five
thousand dollars, or both.
§ 122. Receiving bribes by members.] Every member of either of
the houses composing the legislature of this territory, who asks,
receives, or agrees to receive, any bribe upon any understanding that
his official vote, opinion, judgment, or action shall be influenced
thereby, or shall be given in any manner or upon any particular side
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of any question or matter upon which he may be required to act in
his official capacity, or who gives, or offers, or promises to give any
official vote in consideration that another member of the legislature
shall give any such vote, either upon the same or another question, is
punishable by imprisonment in the territorial prison not exceeding
ten years, or by fine not exceeding five thousand dollars, or both.
§ 123. Witness refusing to attend.] Every person who, being
duly summoned to attend as a witness before either house of the
legislature, or any committee thereof, authorized to summon witnesses,
refuses or neglects without lawful excuse to attend pursuant to such
summons, is guilty of a misdemeanor.
§ 124. Refusing to testify.] Every person who, being present
before either house of the legislature or any committee thereof author
ized to summon witnesses, willfully refuses to be sworn or affirmed.
or to answer any material and proper question, or to produce, upon
reasonable notice, any material and proper books, papers, or documents
in his possession or under his control, is guilty of a misdemeanor.
§ 125. Members forfeiture of office.] The conviction of a mem
ber of the legislature of either of the crimes defined in this chapter,
involves as a consequence, in addition to the punishment prescribed
by this code, a forfeiture of his office, and disqualifies him from ever
afterwards holding any office under this territory.

CHAPTEE Till.
OF CRIMES AGAINST PUBLIC JUSTICE, BRIBERY, AND CORRUPTION.

§ 126. Bribes to judges, jurors, referees, &c] Every person
who gives, or offers to give, a bribe, to any judicial officer, juror,
referee, arbitrator, umpire, or assessor, or to any person who may be
authorized by law to hear or determine any question or controversy,
with intent to influence his vote, opinion, or decision upon any matter
or question which is or may be brought before him for decision, is pun
ishable by imprisonment in the territorial prison not exceeding ten
years, or by a fine not exceeding five thousand dollars, or both.
§ 127. Receiving bribes by judicial officers.] Every judicial
officer of this territory who asks, receives, or agrees to receive, any
bribe upon any agreement or understanding that his vote, opinion, or
decision upon any matter or question which is or may be brought
before him for decision shall be thereby influenced, is punishable by
imprisonment in the territorial prison not exceeding ten years, or by a
fine not exceeding five thousand dollars, or both; and in addition
thereto forfeits his office, and is forever disqualified from holding any
public office under this territory.
§ 128. By jurors, referees, &c] Every juror, referee, arbitrator,
umpire, or assessor, and every person authorized by law to hear or
determine any question or controversy, who asks, receives, or agrees
to receive any bribe upon any agreement or understanding that his
vote, opinion, or decision, upon any matter or question which is or
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may be brought before him for decision shall be thereby influenced,
is guilty of felony.
§ 129. Misconduct by jurors, &c] Every juror, or person drawn
or summoned as a juror, or chosen arbitrator, or umpire, or appointed
referee, who either:
1. Makes any promise or agreement to give a verdict for or against
any party; or.
2. Willfully permits any communication to be made to him, or
receives any book, paper, instrument, or information relative to any
cause pending before him, except according to the regular course of
proceeding upon the trial of such cause,
Is guilty oi a misdemeanor.
§ 130. Accepting gifts from parties.] Every judicial officer, juror,
referee, arbitrator, or umpire, who accepts any gift from any person,
knowing him to be a party in interest, or the attorney or counsel of
any party in interest, to any action or proceeding then pending, or
about to be brought before him, is guilty of a misdemeanor.
§ 131. Gifts defined.] The word "gift"' in the foregoing section
shall not be taken to include property received by inheritance, by will,
or by gift in view of death.
§ 132. Attempts to influence jurors, &c] Every person who
attempts to influence a juror, or any person summoned or drawn as a
juror, or chosen an arbitrator or appointed a referee, in respect to his
verdict, or decision of any cause or matter pending, or about to be
brought before him, either:
1. By means of any communication, oral or written, had with him,
except in the regular course of proceedings upon the trial of the
cause;
2. By means of any book, paper, or instrument, exhibited otherwise
than in the regular course of proceedings upon the trial of cause;
3. By means of any threat or intimidation;
4. By means of any assurance or promise of any pecuniary or other
advantage; or,
5. By publishing any statement, argument, or observation relating
to the cause,
Is guilty of a misdemeanor.
§ 133. Drawing jurors fraudulently.] Every person authorized
by law to assist at the drawing of any jurors, to attend any court, who
willfully puts or consents to the putting upon any list of jurors as
having been drawn, any name which shall not have been drawn for
that purpose in the manner prescribed by law; or, who omits to place
on such list any name that shall have been drawn in the manner pre
scribed by law; or, who signs or certifies any list of jurors as having
been drawn which was not drawn according to law; or, who is guilty*
of any other unfair, partial, " or improper conduct in the drawing of
any such list of jurors, is guilty of a misdemeanor.
§ 134. Misconduct by officers of jury.] Every officer to whose
charge any juror is committed by any court or magistrate, who
negligently or willfully permits them, or any one of them, either:
1. To receive any communication from any person;
2. To make any communication to any person:
3. To obtain or receive any book or paper, or refreshment; or,
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4. To leave the jury room without the leave of such court, or magis
trate first obtained,
Is guilty of a misdemeanor.

CHAPTER IX.
OF RESCUES.

§ 135. Rescuing prisoners.] Every person, who by force or fraud
rescues, or attempts to rescue, or aids another person in rescuing or in
attempting to rescue any prisoner from any officer or other person
having him in lawful custody, is punishable as follows:
1. If such prisoner was in custody upon a charge of conviction of
felony, by imprisonment in the territorial prison for not less than ten
years.
2. If such prisoner was in custody otherwise than upon a charge or
conviction of felony, by imprisonment in a county jail not exceeding
one year, or by fine not exceeding five hundred dollars, or by both
such fine and imprisonment.
§ 136. Retaking goods from custody.] Every person who willfully
injures or destroys, takes or attempts to take, or assists any other per
son in taking or attempting to take from the custody of any officer or
person, any personal property which such officer or person has in
charge under any process of law, is guilty of a misdemeanor.

CHAPTER X.
OF ESCAPES, AND AIDING THEREIN.

§ 137. Re-arrest of escaped prisoners.] Every prisoner confined upon
conviction for a criminal offense, who escapes from prison, may be pur
sued, retaken and imprisoned again, notwithstanding the term for
which he was sentenced to be imprisoned may have expired at the
time when he is retaken, and he shall remain so imprisoned, until
tried for such escape, or discharged on a failure to prosecute therefor.
§ 138. Escapb from territorial prison.] Every prisoner confined
in the territorial prison for a term less than for life, who by force or
fraud escapes therefrom, is punishable by imprisonment in such prison
' for a term not exceeding five years, to commence from the expiration
of the original term of his imprisonment'.
§ 139. Attempt to escape.] Every prisoner confined in the terri
torial prison for a term less than for life, who attempts by force or
fraud, although unsuccessfully, to escape from such prison, is guilty of
felony.
§ 140. Escape from other prison.] Every prisoner confined in any
other than the territorial prison, who by force or fraud escapes there
from, is punishable by imprisonment in the territorial prison, not
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exceeding two years, or in a county jail not exceeding, one year, to
commence from the expiration of the original term of hig imprison
ment.
§ 141. Attempt to escape.] Every prisoner confined in any other
prison than the territorial prison, who attempts by force or fraud,
although unsuccessfully, to escape therefrom, is punishable by impris
onment in a county jail, not exceeding one year, to commence from
the expiration of the original term of his imprisonment.
§ 142. Assisting prisoner to escape.] Evei'y person who willfully,
by any means whatever, assists any prisoner confined in any prison to
escape therefrom, is punishable as follows:
1. If such prisoner was confined upon a charge or conviction of
felony, by imprisonment in the territorial prison not exceeding ten
years.
2. If such prisoner was confined otherwise than upon a charge or
cpnviction of felony, by imprisonment in the county jail not exceeding
one year, or by fine not exceeding five hundred dollars, or both.
§ 143. Carrying into prison things to aid escape.] Every person
who carries or sends into any prison anything useful to aid any pris
oner in making his escape, with intent thereby to facilitate the escape
of any prisoner confined therein, is punishable as follows:
1. If such prisoner was confined upon any charge or conviction of
felony, by imprisonment in the territorial prison not exceeding ten
years.
2. If such prisoner was confined otherwise than upon a charge or
conviction of felony, by imprisonment in a county jail not exceeding
one year, or by a fine of five hundred dollars, or both.
§ 144. Conceading escaped prisoners.] Every person who willfully
and knowingly conceals any prisoner, who, having been confined in
prison upon a charge, or conviction of misdemeanor, has escaped there
from, is guilty of misdemeanor.
§ 145. Assisting escape from officer.] Every person who willfully
assists any prisoner in escaping, or attempting to escape, from the
custody of any officer or person having the lawful charge of such
prisoner under any process of law, or under any lawful arrest, is guilty
of a misdemeanor.
'
§ 146. Prison defined.] The term prison in this chapter includes
territorial prisons, county jails, and every place designated by law for
the keeping of persons held in custody under process of law or under
any lawful arrest.
% 147. Prisoner defined.] The term prisoner in this chapter
includes every person held in custody under process of law, issued
from a court of competent jurisdiction, whether civil or criminal, or
under any lawful arrest.
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CHAPTER XI.
FORGING, STEALING, MUTILATING AND FALSIFYING JUDICIAL AND PUBLIC
RECORDS AND DOCUMENTS.

§ 148. Larceny, destruction, &c, of records.] Every clerk,
register, or other officer having the custody of any record, map, or
book, or of any paper or proceeding of any court of justice, filed or
deposited in any public office, who is guilty of stealing, willfully
destroying, mutilating, defacing, altering or falsifying, or fraudently
removing or secreting such record, map, book, paper, or proceeding,
or who permits any other person so to do, is punishable by imprison
ment in the territorial prison not exceeding five years, and in addition
thereto forfeits his office.
§ 149. By other persons.] Every person not an officer such as is
mentioned in the last section, who is guilty of any of the acts specified
in that section, is punishable by imprisonment in the territorial prison
not exceeding five years, or in a county jail not exceeding one year, or
by a fine not exceeding five hundred dollars, or by both such fine and
imprisonment.
§ 150. Offering forged or false instruments for record.] Every
person who knowingly procures or offers any false or forged instrument
to be filed, registered, or recorded in any public office within this terri
tory, which instrument, if genuine, might be filed, or registered, or
recorded under any law of this territory or of the United States, is
guilty of felony.

CHAPTER XII.
PERJURY AND SUBORNATION OF PERJURY.

§151. Perjury.] Every person who, having taken an oath that he
will testify, declare, depose, or certify truly before any competent
tribunal, officer, or person, in any of the cases in which such an oath
may by law be administered, willfully and contrary to such oath, states
any material matter which he knows to be false, is guilty of perjury.
§ 152. Oath.] The term " oath," as used in the last section, includes
an affirmation, and every other mode of attesting the truth of that
which is stated, which is authorized by law.
§ 153. Oath of office.] So much of an oath of office as relates to
the future performance of official duties is not such an oath as is
intended by the previous sections.
§ 154. Irregularities no defense.] It is no defense to a prosecu
tion for perjury that the oath was administered or taken in an
irregular manner.
§ 155. Incompetency—same.] It is no defense to a prosecution for
perjury that the accused was not competent to give the testimony,
deposition, or certificate of which falsehood is alleged. It is sufficient
that he actually was required to give such testimony, or made such
deposition or certificate.
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§ 156. Materially not necessary.] It is no defense to a prosecu
tion for perjury that the accused did not know the materiality of the
false statement made by him; or that it did not in fact affect the
proceeding in or for which it was made. It is sufficient that it was
material, and might have been used to affect such proceeding.
§ 157. Making depositions.] The making of a deposition or cer
tificate is deemed to be complete, within the provisions of this chapter,
from the time when it is delivered by the accused to any other person
with intent that it be uttered or published as true.
§ 158. False statement.] An unqualified statement of that which
one does not know to be true is equivalent to a statement of that
which one knows to be false.
§159. Punishment of perjury.] Perjury is punishable by imprison
ment in the territorial prison as follows:
1. When committed on the trial of an indictment for felony, by
imprisonment not less than ten years.
2. When committed on any other trial or proceeding in a court of
justice, by imprisonment for not more than ten years.
3. In all other cases by imprisonment not more than five years.
§ 160. Summary committal of witnesses.] Whenever it appears
propable to any court of record that any person who has testified in
any action or proceeding in such court has committed perjury, such
court may immediately commit such person, by an order or process for
that purpose, to prison, or take a recognizance, with sureties, for his
appearing and answering to an indictment for perjury.
§ 261. Witnesses bound over to appear.] Such court shall there
upon bind over the witnesses to establish such perjury to appear
at the proper court to testify before grand jury, and upon the trial, in
case an indictment is found for such perjury, and. shall also cause
immediate notice of such commitment or recognizance, with the
names of the witnesses so bound over, to be given to the district
attorney of the county.
§ 162. Document may be retained.] If, upon the hearing of such
action or proceeding in which such perjury has probably been com
mitted, any papers or documents produced by either party shall be
deemed necessary to be used on the prosecution for such perjury, the
court may, by order, detain such papers or documents from the party
producing them, and direct them to be delivered to the district
attorney.
§ 163.
Subornation of perjury defined.]
Every person who
willfully procures another person to commit any perjury, is guilty of
subornation of perjury.
§ 164. Punishment of.] Every person guilty of subornation of
perjury is punishable in the same manner as he would be if person
ally guilty of the perjury so procured.
§ 165. Convict of perjury, incompetent.] No person who has been
convicted of perjury, or of subornation of perjury, shall thereafter
be received as a witness in any action, proceeding, or matter whatever
upon his own behalf; nor in any action or proceeding between adverse
parties, against any person who shall object thereto, until the judg
ment against him has been reversed. But where such person has
been actually received as a witness contrary to the provisions of this
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section, his incompetency shall not prejudice the rights, innocently
acquired, of any other person claiming under the proceeding in which
such person was so received.

CHAPTER XIII.
FALSIFYING EVIDENCE.

§ 166. Offering false evidence.] Every person who, upon any
trial, proceeding, inquiry, or investigation whatever, . authorized by
law, offers in evidence, as genuine, any book, paper, document, record,
or other instrument in writing, knowing the same to have been forged,
or fraudulently altered, is punishable in the same manner as the
forging or false alteration of such instrument is made punishable by
the provisions of this code.
§ 167. Deceiving a witness.] Every person who practices an}'
fraud or deceit, or knowingly makes or exhibits any false statement,
representation, token, or writing, to any witness or person about to be
called as a witness, upon any trial, proceeding, inquiry, or investiga
tion whatever, proceeding by authority of law with intent to affect
the testimony of such witness, is guilty of a misdemeanor.
§ 168. Preparing false evidence.] Every person guilty of falsely
preparing any book, paper, record, instrument in writing, or other
matter or thing, with intent to produce it, or allow it to be produced,
as genuine upon any trial, proceeding, or inquiry whatever, authorized
by law, is guilty of felony.
§ 169. Destroying evidence.] Every person who, knowing that
any book, paper, record, instrument in writing, or other matter or
thing, is about to be produced in evidence upon any trial, proceeding,
inquiry, or investigation whatever, authorized by law, willfully
destroys the same, with intent thereby to prevent the same from being
produced, is guilty of a misdemeanor.
§ 170. Preventing witnesses attending.]
Every person who
willfully prevents or dissuades any person who has been duly sum
moned or subpoenaed as a witness from attending, pursuant to the
command of the summons or subpoena, is guilty of a misdemeanor.
§171. Bribing witnesses.] Every person who gives, or offers, or
promises to give, to any witness or person about to be called as a
witness, any bribe, upon any understanding or agreement that the tes
timony of such witness shall be thereby influenced, or who attempts
by any other means fraudulently to induce any witness to give false
testimony, is guilty of a misdemeanor.

CHAPTER XIV.
OTHER OFFENSES AGAINST PUBLIC JUSTICE.

§ 172. Injury to records and embezzlement.] Every sheriff,
coroner, clerk of a court, constable, or other ministerial officer,
and every deputy or subordinate of any ministerial officer, who either:
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1. Mutilates, destroys, conceals, erases, obliterates or falsifies any
record or paper appertaining to his office; or,
2. Fraudulently appropriates to his own use, or to the use of another
person, or secretes with intent to appropriate to such use, any money,
evidence of debt or other property entrusted to him in virtue of his
office,
Is guilty of felony.
§ 173. Permitting escapes by same.] Every sheriff, coroner,
clerk of a court, constable, or other ministerial officer, and every
deputy or subordinate of any ministerial officer, who either:
1. Allows any person lawfully held by him in custody to escape or go
at large, except as may be permitted by law; or,
2. Receives any gratuity, or reward, or any security or promise of one,
to procure, assist, connive at, or permit any prisoner in his custod}*
to escape, whether such escape is attempted or not; or,
3. Commits any unlawful act tending to hinder justice.
Is guilty of a misdemeanor.
§ 174. Refusing to receive prisoner.) Every officer who. in
violation of a duty imposed upon him by law as such officer to receive
into his custody any person, as a prisoner, willfully neglects or refuses
so to receive such person into his custody, is guilty of a misde
meanor.
§ 175. Delaying to take before magistrate.] Every public officer
or other person having arrested any person upon any criminal
•charge, who willfully delays to take such person before a magistrate
having jurisdiction to take his examination, is guilty of a misde
meanor.
§ 176. Arrest without lawful authority.] Every public officer
or person pretending to be a public officer, who under the pretence or
color of any process or other legal authority arrests any person, or
detains him against his will, or seizes or levies upon any property, or
dispossesses, any one of any lands or tenements, without due and legal
process, is guilty of a misdemeanor.
§ 177. Misconduct executing search.] Every peace officer, wrho, in
executing a search warrant, willfully exceeds his authority, or
exercises it with unnecessary severity, is guilty of a misdemeanor.
§178. Refusing to aid officer.] Every person, who, after having
been lawfully commanded to aid any officer in arresting any person,
or in retaking any person who has escaped from legal custody, or in
executing any legal process, willfully neglects of refuses to aid such
officer, is guilty of a misdemeanor.
•
§ 179. Refusing to make arrest.] Every person, who. after having
been lawinlly commanded by any magistrate to arrest another person,
willfully neglects or refuses so to do, is guilty of a misdemeanor.
§ 180. Resisting execution of process.] Every person, who, after
proclamation issued by the governor declaring any county to be in a
state of insurrection, resists, or aids in resisting, the execution of pro
cess in the county declared to be in a state of insurrection, or who
aids or attempts the rescue or escape of another from lawful custody
or confinement, or who resists, or aids in resisting, a force ordered out
by the governor to quell or suppress an insurrection, is punishable by
imprisonment in the territorial prison for not less than two years.
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§ 181. Obstructing officer, in duty.] Every person who will
fully delays or obstructs any public officer in the discharge, or attempt
to discharge any duty of his office, is guilty of a misdemeanor.
§ 182. Extra judicial oaths.] Every person who takes an oath
before an officer or person authorized to administer judicial oaths,
except when such oath is required or authorized by law. or is required
by the provisions of some contract as the basis of. or in proof of, a
claim, or when the same has been agreed to be received by some per
son as proof of any fact, in the performance of any contract, obliga
tion, or duty, instead of other evidence, is guilty of a misdemeanor.
§ 183. Administering same.] Every officer or other person who
administers an oath to another person, or who makes and delivers
any certificate that another person has taken an oath, except when
such oath is required by the provisions of some contract as a basis of,
or proof of, a claim, or when the same has been agreed to be received
by some person as proof of any fact in the performance of any con
tract, obligation, or duty, instead of other evidence, is guilty of a mis
demeanor.
§ 184. Compounding crimes.] Every person who, having knowl
edge of the actual commission of a crime or violation of statute, takes
any money or property of another, or any gratuity or reward, or any
engagement or promise therefor, upon any agreement or understand
ing, express or implied, to compound or conceal such crime, or viola
tion of statute, or to abstain from any prosecution therefor, or to with
hold any evidence thereof, is punishable as follows:
1. By imprisonment in the territorial prison not exceeding five years,
or in a county jail not exceeding one year, where the crime com
pounded is one punishable either by death or by imprisonment in the
territorial prison for life.
2. By imprisonment in the territorial prison not exceeding three
years, or in a county jail not exceeding six months, where the crime
compounded was punishable by imprisonment in the territorial prison
for any other term than for life.
3. By imprisonment in a county jail not exceeding one year, or by
fine not exceeding two hundred and fifty dollars, or by both such fine
and imprisonment, where the crime or violation of statute compounded
is a crime punishable by imprisonment in a county jail or by fine, or
is a misdemeanor, or violation of statute for which a pecuniary or
other penalty or forfeiture is prescribed.
§ 185. Compounding prosecution.] Every person who takes any
money or pi-operty,of another, or .any gratuity or reward, or any
engagement or promise therefor, upon any agreement or understand
ing, express or implied, to compound, discontinue, or delay any prose
cution then pending for any crime or violation of statute, or to
withhold any evidence in aid thereof, is guilty of a misdemeanor.
§ 186. Attempt to intimidate officers. &c] Every person who,
directly or indirectly, utters or addresses any threat or intimidation to
any judicial or ministerial officer, to any jui'or, referee, arbitrator,
umpire, or assessor, or other person authorized by law to hear or
determine any controversy, with intent to induce him either to any
act not authorized by law, or to omit or delay the performance of any
duty imposed upon him by law, is guilty of a misdemeanor.
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§ 187. Suppressing evidence.] Every person who maliciously
practices any deceit or fraud, or uses any threat, menace, or violence,
with intent to prevent any party to an action or proceeding from
obtaining or producing therein any book, paper, or other matter or
thing which might be evidence, or from procuring the attendance or
testimony of any witness therein, or with intent to prevent any person
having in his possession any book, paper, or other matter or thing
which might be evidence in such suit or proceeding, or prevent any
person being cognizant of any fact material thereto from producing or
disclosing the same, is guilty of a misdemeanor.
§ 188. Buying lands in suit.) Every person who takes any con
veyance of any lands or tenements, or of any interest or estate therein,
from any person not being in the possession thereof, while such lands
or tenements are the subject of controversy, by suit in any court,
knowing the pendency of such suit and that the grantor was not in
possession of such lands or tenements, is guilty of a misdemeanor.
§189. Buying pretended titles.] Every person who buys or sells,
or in any manner procures, or makes, or takes any promise or cove
nant to convey any pretended right or title to any lands or tenements,
unless the grantor thereof, or the person making such promise or cove
nant, has been in possession, or he and those by whom he claims have
been in possession of the same, or of the reversion and remainder
thereof, or have taken the rents and profits thereof for the space of
one year before such grant, conveyance, sale, promise, or covenant
made, is guilty of a misdemeanor.
§ 190. Mortgage when not prohibited.] The two last sections
shall not be construed to pi-event any pei'son having a just title to
lands, upon which there shall be an adverse possession, from executing
a mortgage upon such lands.
§ 191. Common barratry defined.] Common barratry is the prac
tice of exciting groundless judicial proceedings.
§ 192. Misdemeanor.] Common barratry is a misdemeanor.
§ 193. Proof required.] No person can be convicted of common
barratry, except upon proof that he has excited suits or proceedings
at law, in at least three instances, and with a corrupt or malicious
intent to vex and annoy.
§ 194. Interest.] Upon prosecution for common barratry, the fact
that the accused was himself a party in interest or upon the record to
any proceedings at law, complained of, is not a defense.
§ 195. Buying demands or suits by attorney.] Every attorney
who, either directly or indirectly, buys or is interested in buying any
evidence of debt or thing in action, with intent to bring suit thereon,
is guilty of a misdemeanor.
§ 196. Same by justice or constable.] Every justice of the peace ^
and every constable who, directly or indirectly, buys or is interested
in buying any evidence of debt or thing in action, for the purpose of
commencing any suit thereon before a justice, is guilty of a misde
meanor.
§ 197. Loans on claims for collection.] Every attorney, justice of
the peace, or constable, who, directly or indirectly, lends or advances
any money or property, or agrees for. or procures any loan or advance
to any person as a consideration for, or inducement towards, com
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mitting any evidence of debt or thing in action to such attorney,
justice, constable, or any other person, for collection, is guilty of a
misdemeanor.
§ 198. Forfeiture of office.]
Every person convicted of a
violation of either of the three preceding sections, in addition to the
punishment by fine and imprisonment, prescribed therefor by this
code, forfeits his office.
§ 199. Receiving claims allowable.] Nothing in the four preced
ing sections shall be construed to prohibit the receiving in payment
of any evidence of debt or thing in action for any estate, real or
personal, or for any services of an attorney actually rendered, or for
a debt antecedently contracted, or the buying or receiving any
evidence of debt or thing in action for the purpose of remittance,
and without any intent to violate the preceding section.
§ 200. Application of previous sections.]
The provisions of
section 195, 197 and 199. relative to the buying of claims by an
attorney, with intent to prosecute them, or to the lending or advanc
ing of money by an attorney, in consideration of a claim being
delivered for collection, shall apply to every case of such buying a
claim, or lending" or advancing money, by any person prosecuting a
suit or demand in person.
§ 201. Witnesses' privilege.] No person shall be excused from
testifying in any civil action, to any facts showing that an evidence
of debt or thing in action has been bought, sold, or received contrary
to law, upon the ground that his •testimony might tend to convict him
of a crime. But no evidence derived from the examination of such
person shall be received against him upon any criminal prosecution.
§ 202. Criminal contempts.] Every person guilty of any con
tempt of court of either of the following kinds, is guilty of a mis
demeanor:
1 . Disorderly, contemptuous, or insolent behavior, committed during
the sitting of any court of justice, in immediate view and presence of
the court, and directly tending to interrupt its proceedings, or to
impair the respect due to its authority.
2.. Behavior of the like character, committed in the presence of any
referee or referees, Avhile actually sitting for the trial of a cause, or
upon any inquest or other proceedings authorized by law.
3. Any breach of the peace, noise or other disturbance directly tend
ing to interrupt the proceedings of any court.
4. Willful disobedience of any process or order lawfully issued by
any court.
5. Resistance willfully offered by any person to the lawful order or
process of any court.
6. The contumacious and unlawful refusal of any person to be
sworn as a witness; or, when so sworn, the like refusal to answer any
material question.
7. The publication of a false or grossly inaccurate report of the
proceedings of any court. But no person can be punished, as for a
contempt, in publishing a true, full, and fair report of any trial,
argument, decision, or proceeding had in court.
§ 203. Application to stay trial.] Every attorney or counselorat-law who, knowing that an application has been made for an order

Penal Code.

Crimes Defined.

721

staying the trial of an indictment to a judge, authorized to grant the
same, and has been denied, without leave reserved to renew it, makes
an application to another judge to stay the same trial, is guilty of a
misdemeanor.
§ 204. Acting after challenge allowed.] Every grand juror who,
with knowledge of a challenge, interposed against him by a defendant,
has been allowed, is present at or takes part, or attempts to take part
in the consideration of the charge against the defendant who inter
posed the challenge, or the deliberations of the grand jury therepn, is
guilty of a misdemeanor.'
§ 205. Disclosure of depositions.] Every magistrate or clerk of
any magistrate who willfully permits any deposition taken on an
information or examination of a defendant before such magistrate,
and remaining in the custody of such magistrate or clerk, to be
inspected by any person, except a judge of a court having jurisdiction
of the offense, the United States attorney, the district attorney of the
district, and his assistants, and the defendant and his counsel, is guilty
of a misdemeanor.
§ 206. Same returned by grand jury.| Every clerk of any court
who willfully permits any deposition returned by any grand jury with
a presentment made by them, and filed with such clerk, to be inspected
by any .person, except the court, the deputies or assistants of such
clerk and the district attorney and his assistants, until after the arrest
of the defendant, is guilty of a misdemeanor.
§ 207. Fraudulent concealment.] Every person who. having been
called upon, by the lawful order of any court, to make a true exhibit
of his real and personal effects, either:
1. Willfully conceals any of his estate or effects, or any books or
writing- relative thereto; or,
2. Willfully omits to disc-lose to the court any debts or demands
which he has collected,. or any transfer of his property which he had
made after being ordered to make an exhibit thereof, is guilty of a
misdemeanor.
§ 20S.
Racing neak a court. | Every person concerned in any
racing, running, or other trial of speed between any horses or other
animals, within one-half mile of the place where any court is actually
sitting, is guilty of a misdemeanor.
$ 209. Selling liquor in court houses. a,c. |
Every person who
.sells any spirituous or intoxicating liquor within, or brings with intent
to sell, or offer, or expose for sale therein, any such liquor into, either:
1. Any building established as a court house for the holding of
courts of record while any session of such court is being held therein,
-except in such part of such building not appropriated to the use of
courts, or of juries attending them, in which such sale has been author
ized by a resolution of the board of county commissioners of the
county; or,
2. And building established as a jail or prison; or.
3. Any building or shed, outhouse, porch, yard, or curtilage apper
taining to any building which, or any part of which, is at the time
occupied or used for holding the polls at an election of any public
officer of this territory, or for canvassing votes cast at such election,
Is guilty of a misdemeanor.
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§ 210. Misconduct by attorneys.] Every attorney who, whether
as attorney or as counselor, either:
1. Is guilty of any deceit or collusion, or consents to any deceit or
collusion, with intent to deceive the court or any party; or,
2. Willfully delays his client's suit with a view to his own gain; or,
3. Willfully receives any money or allowance for or on account of
any money which he has not laid out or become answerable for,
Is guilty of a misdemeanor, and in addition to the punishment pre
scribed therefor by this code, he forfeits to the party injured treble
damages, to be recovered in a civil action.
§ 211. Permitting name to be used.] If any attorney knowingly
permits any person, not being his general law partner, or a clerk in his
office, to sue out any process, or to prosecute or defend any action in
his name, except as authorized by the next section, such attorney, and
every person who shall so use his name, is guilty of a misdemeanor.
§ 212. In what cases lawful.] Whenever an action or proceeding
is authorized by law to be prosecuted or defended in the name of the
people, or of any public officer, board of officers, or municipal corpora
tion, on behalf of another party, the attorney general, or district
attorney, or attorney of such public officer, or board, or corporation
may permit any proceeding therein to be taken in his name by an
attorney to be chosen by the party in interest.
§ 213. Pretenses to birth of child.] Every person who fraudu
lently produces an infant, falsely pretending it to have been born of
any parent whose child would be entitled to inherit any real estate or
to receive a share of any personal estate, with intent to intercept the
inheritance of any such real estate, or the distribution of any such
personal estate from any person lawfully entitled thereto, is punish
able by imprisonment in the territorial prison not exceeding ten years.
§ 214. Substituting child.] Every person to whom an infant has
been confided for nursing, education, or any other purpose, who, with
intent to deceive any parent or guardian of such child, substitutes or
produces to such parent or guardian another child in the place of the
one so confided, is punishable by imprisonment in the territorial
prison not exceeding seven years.
§ 215. Importing convicts.] Every owner, master, or commander
of any vessel, arriving from a port without this territory, who
knowingly lands, or permits to land, at any port, city, or place within
this territory, any passenger or hand who is a foreign convict of any
crime which, if committed in this territory, would be punishable
therein, without giving notice thereof to the mayor of such city, or
other principal municipal officer of such port or place, is guilty of a
misdemeanor.
§ 216. Omission of p*tty by officer.] Where any duty is or shall
be enjoined by law upon any public officer, or upon any person hold
ing any public trust or employment, every willful omission to perform
such duty where no special provisions shall have been made for
the punishment of such delinquency, is punishable as a misde
meanor.
§ 217. Prohibited act.] Where the performance of an act is
prohibited by any statute, and no penalty for the provision of such
statute is imposed in any statute, the doing such act is a misdemeanor.
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§ 218. Disclosing indictment.] Every grand juror, district
attorney, clerk, judge, or other officer, who excepting hy issuing or
in executing a warrant to arrest the defendant, willfully discloses
the fact of a presentment or indictment having been made for a
felony, until the defendant has been arrested, is guilty of a mis
demeanor.
§ 219. Disclosing jury proceedings.] Every grand juror who,
except when required by a court, willfully discloses any evidence
adduced before the grand jury or anything which he himself or any
other member of the grand jury may have said, or in what manner
he or any other grand juror may have voted on a matter before them,
is guilty of a misdemeanor.
§ 220. Suit in a false name.) Every person who maliciously
institutes or prosecutes any action or legal proceeding, or makes or
Erocures any arrest, in the name of a person who does not exist or
as not consented that it be instituted or made, is guilty of a mis
demeanor.
§ 221. Maliciously procuring search.] Every person who mali
ciously, and without probable cause, procures a search warrant to be
issued and executed, is guilty of a misdemeanor.
§ 222. Communications with convict.] Every person who, not being
authorized by law, or by a written permission from an inspector,
or by the consent of the warden, communicates with any convict in
the territorial prison, or brings into or conveys out of the territorial
prison any letter or printing to or from a convict is guilty of a
misdemeanor.
§ 223. Neglect to canvass returns.] Every county clerk who
willfully refuses or neglects to canvass the election returns of his
county, or neglects to make proper abstracts thereof^ and forward the
same to the proper officer, as is or may hereafter be provided by
law, or fails to issue certificates of election to such persons lawfully
entitled thereto, is punishable by fine not exceeding one hundred
dollars for each refusal or neglect.
§ 224. False certificate.] Every public officer who, being author
ized by law to make or give any certificate or other writing, knowingly
makes and delivers as true any such certificate or writing containing
any statement which he knows to be false, is guilty of a misdemeanor.

CHAPTER XV.
CONSPIRACY.

§ 225. Criminal conspiracies defined.] If two or more persons
conspire, either:
1. To commit any crime; or,
2. Falsely and maliciously to indict another for any crime, or to
procure another to be charged or arrested for any crime; or,
3. Falsely to move or maintain any suit, action, or proceeding; or,
4. To cheat and defraud any person of any property by any means
which are in themselves criminal, or by any means, which, if executed,
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would amount to a cheat or to obtaining money or property by false
pretenses; or,
5. To commit any act injurious to the public health, to public
morals, or to trade or commerce, or for the perversion or obstruction
of justice or the due administration of the laws,
They are guilty of a misdemeanor.
§ 226. Against peace of the territoky. | If two or more persons,
being out of this territory, conspire to commit any act against the
peace of this territory, the commission, or attempted commission,
of which within this territory, would be treason against the territory,
they are punishable by imprisonment in the territorial prison not
exceeding ten years.
§ 227. Overt act—when necessary.] No agreement except to com
mit a felony upon the person of another, or to commit arson or
burglary amounts to a conspiracy, unless some act besides such agree
ment be done to effect the object thereof, by one or more of the parties
to such agreement.

CHAPTER XVI.
OF CRIMES AGAINST THE PERSON.
SUICIDE.

$ 228. Suicide defined. | Suicide is the intentional taking of one's
own life.
§ 229. No forfeiture. | Although suicide is deemed a grave public
wrong, yet from the impossibility of reaching the successful per
petrator, no forfeiture is imposed.
§ 230. Attempt.] But every person who with intent to take his
own life, commits upon himself any act dangerous to human life, or
which if committed upon, or towards another person and followed by
death as a consequence, would render the perpetrator chargeable with
homicide, is guilty of attempting suicide.
§ 231. Aiding suicide.] Every person, who willfully, in any man
ner, advises, encourages, abets, or assists another person in taking his
own life, is guilty of aiding suicide.
<? 232. Furnishing weapon ok drug. | Every person who willfully
furnishes another person with any deadly weapon or poisonous drug,
knowing that such person intends to use such weapon or drug in tak
ing his own life, is guilty of aiding suicide, if such person thereafter
employs such instrument or drug in taking his own life.
S 233. Aiding attempt. | Every person, who willfully aids another
in attempting to take his own life in any manner, which by the pre
ceding sections would have amounted to aiding suicide, if the person
assisted had actually taken his own life, is guilty of aiding an attempt
at suicide.
£ 234. Incapacity—no defense.] It is no defense to a prosecution
for aiding suicide, or aiding an attempt at sui,cide. that the person who
committed or attempted to commit the suicide was not a person
deemed capable of committing crime.
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§ 235. Punishment of aiding suicide.] Every person guilty of
aiding suicide is punishable by imprisonment in the territorial prison
for not les's than seven years.
§ 236. Punishment of attempting suicide.] Every person guilty
of attempting suicide, or of aiding an attempt at suicide, is punish
able by imprisonment in the territorial prison not exceeding two
years, or by a fine not exceeding one thousand dollars, or both.

CHAPTER XVII:
HOMICIDE.

§ 237. Homicide defined.] Homicide is the killing of one human
being by another.
§ 238. Homicides classified.] Homicide is either:
1. Murder;
2. Manslaughter;
3. Excusable homicide; or,
4. Justifiable homicide.
.
§ 239. Corpus delicti.] No person can be convicted of murder or
manslaughter, or of aiding suicide, unless the death of the person
alleged to have been killed, and the fact of killing by the accused, are
each established as independent facts beyond a reasonable doubt.
§ 240. Petit treason abolished.] The rules of the common law,
distinguishing the killing of a master by his servant, and of a husband
by his wife, as petit treason, are abolished, and these offenses are
deemed homicides, punishable in the manner prescribed by this
chapter.
§ 241. Confidential or domestic relation.] Whenever the grade
or punishment of homicide is made to depend upon its having been
committed under circumstances evincing a depraved mind or unusual
cruelty, or in a cruel manner, the jury may take into consideration
the fact that any domestic or confidential relation existed between the
accused and the person killed, in determining the moral quality of the
acts proved.
§ 242. Murder defined.] Homicide is murder in the following
cases:
1. When perpetrated without authority of law, and with a premed
itated design to effect the death of the person killed, or of any other
human being.
2. When perpetrated by any act imminently dangerous to others
and evincing a depraved mind, regardless of human life, although
without any premeditated design to effect the death of any particular
individual.
3. When perpetrated without any design to effect death, by a person
engaged in the commission of any felony.
§243. Design to effect death inferred.] A design to effect
death is inferred from the fact of killing, unless the circumstances
raise a reasonable doubt whether such design existed.
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§ 244. • Premeditation.] A design to effect death sufficient to con
stitute murder, may be formed instantly before committing the act by
which it is carried into execution.
§ 245 Anger or intoxication no defense.] Homicide committed
with a design to effect death is not the less murder because the
perpetrator was in a state of anger or voluntary intoxication at the
time.
§ 246. Act eminently dangerous.] Homicide perpetrated by an
act eminently dangerous to others and evincing a depraved mind
regardless of human life, is not the less murder because there was no
actual intent to injure others.
§ 247. Duel out of territory.] Every person who, by previous
appointment within this territory, fights a duel without this territory,
and in so doing, inflicts a wound upon his antagonist, or any other
person whereof the person injured dies, and every second engaged in
such duel, is guilty of murder, and may be indicted, tried, ana con
victed in any county of the territory.
§ 24S. Murder by forcibly taking mine.] If any person or per
sons shall associate and agree to enter or attempt to enter by force of
numbers, and the terror such numbers is calculated to inspire, or by
force and violence, or by threats of violence against any person or per
sons in the actual possession of any lode, gulch, or placer claim, and
upon such entry or attempted entry, any person or persons shall be
killed, said persons and all and each of them so entering or attempt
ing to enter, shall be deemed guilty of murder, and punished accord
ingly. Upon the trial of such cases, any person cognizant of
such entry or attempted entry, who shall be present, and aiding,
assisting, or in anywise encouraging such entry, or attempted entry,
shall be deemed a principal in the commission of said offense.
§ 249. Punishment of murder.] Every person convicted of murder
shall suffer death for the same.
§ 250.
Manslaughter in first degree.] Homicide is man
slaughter in the first degree in the following cases:
1. When perpetrated without a design to effect death by a person
while engaged in the commission of a misdemeanor.
2. When perpetrated without a design to effect death, and in a heat
of passion, but in a cruel and unusual manner, or by means of a
dangerous weapon, unless it is committed under such circumstances as
constitute excusable or justifiable homicide.
3. When perpetrated unnecessarily either while resisting an attempt
by the person killed to commit a crime, or after such attempt shall
have failed.
§ 251. Killing unborn quick child.] The willful killing of an
uhborn quick child by any injury committed upon the person of the
mother of such child, and not prohibited in the next following section
is manslaughter in the first degree.
§ 252. By administering drugs.] Every person who administers to
any woman pregnant with a quick child, or who prescribes for such
woman, or advises or procures any such woman to take any medicine,
drug, or substance whatever, or who uses or employs any instrument or
other means with intent thereby to destroy such child, unless the same
shall have been necessary to preserve the life of such mother, is guilty.
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in case the death of the child or of the mother is thereby produced, of
manslaughter in the first degree.
§ 253, Punishment manslaughter—first degree.] Every person
guilty of manslaughter in the first degree is punishable by imprison
ment in the territorial prison for not less than four years.
§ 254. Second degree defined.] Every killing of one human being
by the act, procurement or culpable negligence of another, which
under the provisions of this chapter is not murder, nor manslaughter
in the first degree, nor excusable nor justifiable homicide, is man
slaughter in the second degree.
§ 255. Owner of mischievous animal.] If the owner of a mis
chievous animal, knowing its propensities, willfully suffers it to go at
large or keeps it without ordinary care, and such animal, while so at
large or not confined, kills any human being who has taken all the
precautions, which the circumstances permitted to avoid such
animal, the owner is deemed guilty of manslaughter in the second
degree.
§ 256. Navigating vessels.] Every person navigating any vessel
for gain who willfully or negligently receives so many passengers or
such a quantity of other lading on board such vessel that by means
thereof such vessel sinks, or is overset, or injured, and thereby any
human being is drowned or otherwise killed, is guilty of manslaughter
in the second degree.
§ 257. Having charge of steamboats.] Every captain or other
person having charge of any steamboat used for the conveyance of
passengers, or of the boilers and engines thereof, who, from ignorance
or gross neglect, or for the purpose of excelling any other boat in
•speed, creates, or allows to be created, such an undue quantity of steam
as to burst or break the boiler or other apparatus in which it shall be
generated, or any apparatus or machinery connected therewith, by
which bursting or breaking any person is killed, is deemed guilty of
manslaughter in the second degree.
§258. Charge of steam engines.] Every engineer, or other person
having charge of any steam boiler, steam engine, or other apparatus
for generating or employing steam, employed in any manufactory,
railway, or other mechanical works, who willfully or from ignorance
or gross neglect, creates, or allows to be created, such an undue quantity
of steam as to burst or break the boiler, engine, or apparatus, or to
cause any other accident whereby the death of a human being is pro
duced, is guilty of manslaughter in the second degree.
§ 259. Liabilities of physicians.] Every physician who, being in
a state of intoxication, without a design to effect death, administers
any poison, drug, or medicine, or does any other act as such physician,
to another person, which produces the death of such other person, is
guilty of manslaughter in the second degree.
§ 260. Keeping gunpowder.] Every person guilty of making or
keeping gunpowder or saltpetre within any city or village, in any
quantity or manner such as is prohibited by law or by any ordinance
of said city or village, in consequence whereof any explosion occurs
whereby any human being is killed, is guilty of manslaughter in the
second degree.
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§261. Punishment manslaughter second degree.] Every per
son guilty of manslaughter in the second degree is punishable by
imprisonment in. the territorial prison not more than four years, and
not less than two years, or by imprisonment in a county jail notexceeding one year, or by a fine not exceeding one thousand dollars,
or by both fine and imprisonment.
§ 262. Excusable homicide. | Homicide is excusable in the follow
ing cases:
1. When committed by accident and misfortune, in lawfully correct
ing a child or servant, or in doing any other lawful act, by lawful
means, with usual and ordinary caution, and without auy unlawful
intent.
2. When committed by accident and misfortune in the heat of pas
sion, upon any sudden and sufficient provocation, or upon a sudden
combat; provided that no undue advantage is taken, nor any danger
ous weapon used, and that the killing is not done in a cruel or unusual
manner.
§ 263. Justifiable homicide by officers.] Homicide is justifiable
when committed by public officers and those acting by their command
in their aid and assistance, either:
1. In obedience to any judgment of a competent court; or,
2. When necessarily committed in overcoming actual resistance to
the execution of some legal process, or to the discharge of any other
legal duty: or,
3. When necessarily committed in retaking felons who have been
rescued, or who have escaped, or when necessarily committed in arrest
ing felons fleeing from justice.
§ 264. By other person.) Homicide is also justifiable when com
mitted by any person in either of the following. cases:
1. When resisting any attempt to murder such person, or to commit
any felony upon him or her, or upon or in any dwelling house in which
such person is; or,
2. When committed in the lawful defense of such person, or of his
or her husband, wife, parent, child, master, mistress, or servant, when
there is a reasonable ground to apprehend a design to commit a felony,
or to do some great personal injury, and imminent danger of such
design being accomplished; or,
3. When necessarily committed in attempting, by lawful ways and
means, to apprehend any person for any felony committed; or in
lawfully suppressing any riot; or in lawfully keeping and preserving
the peace.

CHAPTER XV III.
MAIMING.

§265. Maiming defined. | Every person, who. with premeditated
design to injure another, inflicts upon his person any injury which
disfigures his personal appearance, or disables any member or organ
of his body, or seriously diminishes his physical vigor, is guilty of
maiming.
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§ 266. Maiming one's self.] Every person, who, with design to
disable himself from performing any legal duty, existing or antici
pated, inflicts upon himself any injury whereby he is so disabled, is
guilty of maiming.
§ 267. Same.] Every person who inflicts upon himself any injury
such as, if inflicted upon another, would constitute maiming, with
intent to avail himself of such injury, to excite sympathy, or to obtain
alms, or any charitable relief, is guilty of maiming.
§ 268. What injury is maiming.] To constitute maiming it is
immaterial by what means or instrument, or in what manner, the
injury was inflicted.
§ 269. What disfigurement.] To constitute maiming by disfigure
ment the injury must be such as is calculated, after healing, to attract
observation. A disfigurement which can only be discovered by close
inspection does not constitute maiming.
§ 270. Design to maim inferred.] A design to injure, disfigure, or
disable, is inferred from the fact of inflicting an injury which is
calculated to disfigure or disable, unless the circumstances raise a
reasonable doubt whether such design existed.
§ 271. Premeditated design.) A premeditated design to injure,
disfigure, or disable, sufficient to constitute maiming, may be formed
instantly before inflicting the wound.
§ 272. Subsequent recovery. | When it appears, upon a trial for
maiming another person, that the person injured has, before the time
of trial, so far recovered from the wound that he is no longer by it
disfigured in personal appearance, or disabled in any member or organ
of his body, or affected in physical vigor, no conviction for maiming
shall be had ; but the accused may be convicted of assault and battery,
with or without a special intent, according to the proof.
§ 273. Punishment.] Every person guilty of maiming is punishable
by imprisonment in the territorial prison not exceeding seven years,
or by imprisonment in a county jail not exceeding one year, or by
fine not exceeding one thousand dollars, or by both such fine and
imprisonment.

CHAPTER XIX.
KIDNAPPING.

§ 274. Kidnapping defined.] Every person who. without lawful
authority, forcibly seizes and confines another, or inveigles, or kidnaps
another, with intent, either:
1. To cause such other person to be secretly confined or imprisoned
in this territory against his will; or,
2. To cause such other person to be sent out of this territory against
his will; or,
3. To cause such person to be sold as.a slave, or in any way held to
service against his will, is punishable by imprisonment in the terri
torial prison not exceeding ten years.
Upon any trial for violation of this section, the consent thereto of
the person kidnapped or confined, shall not be a defense, unless it

730

Crimes Defined.

Penal Code.

appear satisfactory to the jury, that such person was above the age of
twelve years, and that such consent was not extorted by threat, or by
duress.
§ 275. Selling services of persons.] Every person who, within
this territory or elsewhere, sells, or in any manner transfers, for any
term, the services of labor of any black, mulatto, or other person of color,
who has been forcibly taken, or inveigled, or kidnapped from this
territory, is punishable by imprisonment in the territorial prison not
exceeding ten years.
§ 276. Removing persons held to service.] Every person claiming
that he or another is entitled to the service of a person alleged to ibe
held to labor or service in a state or territory of the United States
who, except as authorized by law, takes, or removes, or willfully does
any act tending towards removing from this territory any such person,
is guilty of felony, punishable by imprisonment in the territorial
prison not exceeding ten years, and by a penalty of five hundred dolars recoverable in a civil action by the party aggrieved.
§ 277. Penalty.] Every judge or other public officer of this terri
tory who grants or issues any warrant, certificate, or other process in
any proceeding for the removal from this territory of any person
■claimed as held to labor, or service in a state or territory of the United
States, except in pursuance of positive enactment, is guilty of a mis
demeanor; and in addition to the punishment therefor prescribed by
law, he forfeits five hundred dollars to the party aggrieved, recoverable
in a civil action.

CHAPTER XX.
ATTEMPTS TO KILL.

$ 278. Administering poison.] Every person who, with intent to
kill, administers, or causes, or procures to be administered to another,
any poison which is actually taken by such other, but by which death
is not caused, is punishable by imprisonment in the territorial prison,
not less than ten years.
§ 279. Shooting and assault.] Every person who shoots or attempts
to shoot at another, with any kind of firearms, air-gun, or other means
whatever, with intent to kill any person, or who commits any assault
and battery upon another by means of any deadly weapon, and by
such other means, or force, as was likely to produce death with intent
to kill any other person, is punishable by imprisonment in the terri
torial prison not exceeding ten years.
§ 280. Other assaults.] Every person who is guilty of an assault
with intent to kill any person, the punishment for which is not pre
scribed by the foregoing section, is punishable by imprisonment in the
territorial prison for a term not exceeding five years, or in a county
jail not exceeding one year, or* by a fine not exceeding five hundred
dollars, or by both such fine and imprisonment.
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CHAPTER XXI.
ROBBERY.

§ 281. Robbery defined.] Robbery is a wrongful taking of personal
property in the possession of another, from his person or immediate
presence, and against his will, accomplished by means of force or fear.
§ 282. How force or fear employed.] To constitute robbery, the
force or fear must be employed, either to obtain or retain possession of
the property, or to prevent or overcome resistance to the taking. If
employed merely as a means of escape, it does not constitute robbery.
§ 28:1 Decree immaterial.] When force is employed in either of
the ways specified in the last section, the degree of force employed is
immaterial.
§ 284. What fear an element.] The fear which constitutes rob
bery may be either:
1. The fear of an unlawful injury, immediate or future, to the person
or property of the person robbed, or of any relative of his, or member
of his family; or,
2. The fear of an immediate and unlawful injury to the person or
property of any one in the company of the person robbed, at the time
of the robbery.
§ 285. Value taken immaterial.] When property is taken under
the circumstances required to constitute robbery, the fact that the
property was of trifling value does not qualify the offense.
§ 286. Taking secretly not robbery.] The taking of property
from the person of another is not robbery, when it clearly appears that
the taking was fully completed without his knowledge.
§ 287. Two degrees of robbery.] Robbery when accomplished by
the use of force, or of putting the person robbed in fear of some
immediate injury to his person, is robbery in the first degree. When
accomplished in any other manner, it is robbery in the second degree.
§ 288. Punishment of first degree.] Every person guilty of rob
bery in the first degree is punishable by imprisonment in the terri
torial prison not less than ten years.
§ 289. Of second degree.] Every person guilty of robbery in the
second degree is punishable by imprisonment in the territorial prison
not exceeding ten years.
§ 290. When by two or more persons.] Whenever two or more
persons conjointly commit a robbery, or where the whole number of
persons conjointly committing a robbery, and persons present and aid
ing such robbery amount to two or more, each and either of such per
sons is punishable by imprisonment for life.
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XXII.

ASSAULTS WITH INTENT TO COMMIT FELONY OTHER THAN ASSAULTS WITH
INTENT TO KILL.

§ 291. Shooting and assault—deadly weapons.] Every person
who shoots or attempts to shoot at another with any kind of fire-arms,
air-gun, or other means whatever, or commits any assault or bat
tery upon another by means of any deadly weapon or by such other
means or force as was likely to produce death, with intent to commit
any felony other than assault with intent to kill, or in resisting the
execution of any legal process, is punishable by imprisonment in the
territorial prison not exceeding ten years.
§ 292. Other assaults.] Every person who is guilty of an assault
with intent to commit any felony, except an assault with intent to
kill, the punishment for which assault is not prescribed by the preced
ing section, is punishable by imprisonment in the territorial prison not
exceeding five years, or in a county jail not exceeding one year, or by
a fine not exceeding five hundred dollars, or by both such fine and
imprisonment.
§ 293. Administering drug.] Every person guilty of administer
ing to another any chloroform, ether, laudanum, or other intoxicating,
narcotic, or anesthetic agent, with intent thereby to enable or assist
himself, or any other person, to commit any felony, is guilty of felony.

CHAPTER XXIII.
DUELS AND CHALLENGES.

§ 294. Duel defined.] A duel is any combat, with deadly weapons,
fought between two persons by previous agreement or upon a previous
quarrel.
§ 295. Punishment for fighting.] Every person guilty of fighting
any duel, although no death or wound ensues, is punishable by im
prisonment in the territorial prison not exceeding ten years.
§ 296. Incapacity to hold office.] Every person convicted of
fighting a duel is thereafter incapable of holding, or being elected, or
appointed to any office, place or post of trust or emolument, civil or
military, under this territory.
§ 297. Seconds, aids, and surgeons. | Every person who is present
at the time when any duel is fought, either as second, aid, or surgeon,
or who advises, or gives any countenance to any duel, is punishable by
imprisonment in the territorial prison not exceeding seven years.
§ 29S. Punishment for challenges.] Every person who challenges
another to fight a duel; every person who accepts any such challenge;
and any person who knowingly forwards, carries, or delivers any such
challenge, is punishable by imprisonment in the territorial prison not
exceeding seven years.
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§ 299. Challenge defined.] Any words, spoken orwritten, or any
signs, uttered or made to any person, expressing or implying, or
intended to express or imply a desire, request, invitation, or demand,
to fight a duel, or to meet for the purpose of fighting a duel, are
deemed a challenge.
§ 300. Attempts to induce challenge.] Every person guilty of
sending, uttering, or making to another any words or signs whatever,
with intent to provoke or induce such person to give or receive any
challenge to fight a duel, is guilty of a misdemeanor.
§ 301. Posting for not fighting.] Every person who posts or
publishes another for not fighting a duel, or for not sending or accept
ing a challenge to fight a duel, or who uses any reproachful or con
temptuous language, verbal, written, or printed, to or concerning
another, for not sending or accepting a challenge to fight a duel, or
with intent to provoke a duel, is guilty of a misdemeanor. ■
§ 302. Leaving territory to evade laws.] Every person who
leaves this territory with intent to elude any of the provisions of this
chapter, and to commit any act out of this territory, such as is pro
hibited by this chapter, and who does any act, although out of this
territory, which would be punishable" by said provisions, if committed
within this territory, is punishable in the same manner as he would
have been, in case such act had been committed within this territory.
§ 303. Where tried.] Such person ma3r be indicted and tried in
any county within this territory.
| 304. Witnesses' privilege.] No person shall be excused from
testifying or answering any question upon any investigation or trial
for a violation of either of the provisions of this chapter, upon the
ground that his testimony might tend to convict him of a crime. But
no evidence given upon any examination of a person so testifying
shall be received against him in any criminal prosecution or proceeding.

CHAPTER XXIV.
assault and battery.
§ 305. Assault.) An assault is any willful and unlawful attempt or
offer, with force or violence, to do a corporal hurt to another.
§ 306. Battery.] A battery is any willful and unlawful use of
force or violence upon the person of another.
§ 307. When force allowable.] To use or to attempt to offer to
use force or violence upon or towards the person of another is not
unlawful in the following cases:
1. When necessarily committed by a public officer in the perform
ance of any legal duty, or by any other person assisting him or acting
by his direction.
2. When necessarily committed by any person in arresting one who
has committed any felony, and delivering him to a public officer
competent to receive him in custody.
3. When committed either by the party about to be injured ot by
any other person in his aid or defense, in preventing or attempting to
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prevent an offense against his person, or any trespass, or other unlaw
ful interference with real or personal property, in his lawful possession;
provided the force or violence used is not more than sufficient to
prevent such offense.
4. When committed by a parent or the authorized agent of any par
ent, or by any guardian, master, or teacher, in the exercise of a law
ful authority to restrain or correct his child, ward, apprentice, or
scholar, provided restraint or correction has been rendered necessary
by the misconduct of such child, ward, apprentice, or scholar, or by his
refusal to obey the lawful command of such parent, or authorized
agent, or guardian, master, or teacher, and the force or violence used
is reasonable in manner and moderate in degree.
5. When committed by a carrier of passengers, or the authorized
agents or servants of such carrier, or by any person assisting them, at
their request, in expelling from any carriage, railroad car, vessel, or
other vehicle, any passenger who refuses to obey a lawful and reason
able regulation prescribed for the conduct of passengers,' if such
vehicle has first been stopped and the force and violence used is not
more than is sufficient to expel the offending passenger, with a reason
able regard to his personal safety!
6. When committed by any person in preventing an idiot, lunatic,
insane person, or other person of unsound mind, including persons
temporarily or partially deprived of reason, from committing an act
dangerous to himself or to another, or enforcing such restraint
as is necessary for the protection of his person or for his restoration
to health, during such period only as shall be necessary to obtain legal
authority for the restraint or custody of his person.
§ 30S. Punishment of assault and battery.] Assault, or assault
and battery, is punishable by imprisonment in a county jail not
exceeding one year, or by fine not exceeding one thousand dollars,
or both.
§ 309. Assaults with dangerous weapons.] Every person who.
with intent to do bodily harm, and without justifiable or excusable
cause, commits any assault upon the person of another with any
sharp or dangerous weapon, or who, without such cause, shoots or
attempts to shoot at another with any kind of fire-arms, or air-gun, or
other means whatever, with intent to injure any person, although with
out intent to kill such person or to commit any felony, is punishable
by imprisonment in the territorial prison not exceeding five, years, or
by imprisonment in a county jail not exceeding one year.

CHAPTER XXV
LIBEL.

§ 310. Libel defined.] Any malicious injury to good name, other
than by words orally spoken, is a libel.
§311. Libel a misdemeanor.] Every person who willfully and with
a malicious intent to injure another, publishes any libel, is guilty of
a misdemeanor.
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§ 312. Malice presumed.] An injurious publication is presumed
to have been malicious if no justifiable motive for making it is
shown.
§ 313. Truth given in evidence.] In all criminal prosecutions or
indictments for libel, the truth may be given in evidence to the jury,
and if it shall appear to the jury that the matter charged as libelous
is true, and was published with good motives and for justifiable ends*
the party shall be acquitted.
§ 314. Publication defined.] To sustain a charge of publishing
a libel it is not needful that the words complained of should have
been read by any person. It is enough that the accused knowingly
parted with the immediate custody of the libel under circumstances
which exposed it to be read by any other person than himself.
§ 315. Liability of editors and others.] Each author, editor, and
proprietor of any book, newspaper, or serial publication, and each
member of any partnership or incorporated association, by which
any book, newspaper, or serial publication is issued, is chargeable with
the publication of any words contained in any part of said book, or
number of such newspaper, or serial.
§ 316. Privilege.] No reporter, editor, or proprietor of any news
paper, is liable to any prosecution for a fair and true report of any
judicial, legislative, or other public official proceedings, or of any
statement, speech, argument, or debate in the course of the same,
except upon proof of malice, in making such report, which shall in no
case be implied from the mere fact of publication.
§ 317. Extent of privilege.] Libelous remarks or comments con
nected with matter privileged by the last section, receive no privilege
by reason of their being so connected.
§ 318. Other privileged communications.] A communication
made to a person interested in the communication by one who was
also interested, or who stood in such a relation to the former as toafford a reasonable ground for supposing his motive innocent, is not
presumed to be malicious, and is called a privileged communication.
§ 319. Threatening to publish libel.] Every person who threat
ens to another to publish a libel concerning him, or any parent,
husband, wife, or child, of such person, or member of his family, is
guilty of a misdemeanor.

CHAPTER XXVI.
rape, abduction, carnal abuse of children, and seduction.
§ 320. Rape defined.] Rape is an act of sexual intercourse accom
plished with a female not the wife of the perpetrator, under either of
the following circumstances:
1. Where the female is under the age of ten years:
2. Where she is incapable, through lunacy, or other unsoundness of
mind, whether temporary or permanent, of giving legal consent.
3. Where she resists, but her resistance is overcome by force or
violence.
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4. Where she is prevented from resisting by threats of immediate
and great bodily harm, accompanied by apparent power of execution.
5. Where she is prevented from resisting by any intoxicating, nar
cotic or anesthetic agent administered by or with the privity of the
accused.
6.- Where she is at the time unconscious of the nature of the act,
and this is known to the accused.
7. Where she submits under a belief that the person committing the
act isjier husband; and this belief is induced by artifice, pretense or
concealment, practiced by the accused, with intent to induce such
belief.
§ 321. When physical ability must be proved.] No conviction for
rape can be had against one who was under the age of fourteen years
at the time of the act alleged, unless his physical ability to accomplish
penetration is proved as an independent fact, and beyond a reasonable
doubt.
§ 322. What sufficient.] The essential guilt of rape consists in
the outrage of the person and feeling of the female. Any sexual
penetration, however slight, is sufficient to complete the crime.
§ 323. Rape in first degree defined.] Rape committed upon a
female under the age of ten years, or incapable through lunacy, or any
other unsoundness of mind of giving legal consent, or accomplished
by means of force overcoming her resistance, is rape in the first
degree.
§324. Second degree. | In all other cases rape is of the second
degree.
§ 325. Punishment in first degree.] Rape in the first degree is
punishable by imprisonment in the territorial prison not less than
ten years.
§ 32(>. Second degree. | Rape in the second degree is punishable by
imprisonment in the territorial prison not less than five years.
§ 327. Compelling woman to marry.] Every person who takes any
woman against her will, and by torce. menace, or duress, compels her
to marry him, or to marry any other person, is punishable by imprison
ment in the territorial prison, not less than ten years.
§ 328. To compel woman to marry or be defiled.] Every person
who takes any woman unlawfully against her will, with the intent to
compel her by force, menace, or duress, to marry him. or to marry any
other person, or to be defiled, is punishable by imprisonment in the
territorial prison, not exceeding ten years.
£329. Seduction for prostitution.! Every person who inveigles
or entices any unmarried female of previous chaste character, under
the age of twenty-five years, into any house of ill-fame, or of assigna
tion, or elsewhere, for the purpose of prostitution, and every person
who aids or assists in such abduction for such purpose, is punishable
by imprisonment in the territorial prison not exceeding five years, or
by imprisonment in a county jail not exceeding one year, or by a fine
not exceeding one thousand dollars, or by both such fine and impris
onment.
§ 330. Abduction.] 'Every person who takes away any female under
the age of fifteen years, from her father, mother, guardian, or other
person having the legal charge of her person, without their consent.
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either for the purpose of marriage, concubinage, or prostitution, is
punishable by imprisonment in the territorial prison not exceeding
five years, or by imprisonment in a county jail not exceeding one year,
or by a fine not exceeding one thousand dollars, or by both such fine
and imprisonment.
§ 331. Seduction under promise of marriage.] Every person, who,
under promise of marriage, seduces and has illicit connection with any
unmarried female of previous chaste character, is punishable by
imprisonment in the territorial prison not exceeding five years, or by
imprisonment in a county jail not exceeding one year, or by a fine not
exceeding one thousand dollars, or by both such fine and imprisonment.
§ 332. Subsequent marriage a defense.] The subsequent marriage
of the parties is a defense to a prosecution for a violation of the last
section.

CHAPTER XXVII.
ADULTERY.

§ 333. Adultery defined.] Adultery is the unlawful voluntary
sexual intercourse, of a married person, with one of the opposite sex,
and when the crime is committed between parties, only one "of whom
is married, both are guilty of adultery.
§ 334. Punishment for.] Every person guilty of the crime of
adultery, shall be punished by imprisonment in the territorial prison
not exceeding five years, or by fine not exceeding five hundred dollars,
or by both such fine and imprisonment.

CHAPTER XXVIII.
abandonment and neglect of children.
§ 335. Deserting child. | Every parent of any child under the age
of six years, and every person to whom any such child has been
confided for nurture or education, who deserts such child in any place
whatever, with intent wholly to abandon it, is punishable by imprison
ment in the territorial prison not exceeding seven years, or in a county
jail not exceeding one year.
§ 336. Omitting to provide. | Every parent of any child who
willfully Omits, without lawful excuse, to perform any duty imposed
upon him by law to furnish necessary food, clothing, shelter, or
medical attendance for such child, is guilty of a misdemeanor.
47
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CHAPTER XXIX.
ABORTIONS AND CONCEALING DEATH OF INFANT.

§ 337. Administering drugs.] Every person who administers to
any pregnant woman, Or who prescribes for any such woman, or
advises, or procures any such woman to take any medicine, drug, or
substance, or uses or employs any instrument, or other means what
ever, with intent thereby to procure the miscarriage of such woman,
unless the same is necessary to preserve her life, is punishable by
imprisonment in the territorial prison not exceeding three years, or in
a county jail not exceeding one year.
§ 338. Submitting to attempt.] Every woman who solicits of any
person any medicine, drug, or substance whatever, and takes the same,
or who submits to any operation, or to the use of any means what
ever, with intent thereby to procure a miscarriage, unless the same is
necessary to preserve her life, is punishable by imprisonment in a
county jail not exceeding one year, or by a fine not exceeding one
thousand dollars, or by both.
§ 339. Concealing still birth or death.] Every woman who
endeavors either by herself or by the aid of others to conceal the still
birth of an issue of her body, which if born alive would be a bastard,
or the death of any such issue under the age of two years, is punish
able by imprisonment in a county jail not exceeding one year, or by a
fine not exceeding one thousand dollars, or both.

CHAPTER XXX.
child stealing.
§ 340. Punishment.] Every person who maliciously, forcibly, or
fraudulently takes or entices away any child under the age of twelve
years, with intent to detain and conceal such child from its parent,
guardian, or other person having the lawful charge of such cnild, is
punishable by imprisonment in the territorial prison not exceeding
ten years, or by imprisonment in a county jail not exceeding one year,
or by a fine not exceeding five hundred dollars, or by both such fine
and imprisonment.

CHAPTER XXXI.
BIGAMY, INCEST AND THE CRIME AGAINST NATURE.

§ 341. Bigamy.] Every person who, having been married to
another who remains living, marries any other person, except in the
cases specified in the next section, is guilty of bigamy.
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§342. Exceptions.] The last section does not extend:
1. To any person by reason of any former marriage, whose husband
or wife by such marriage has been absent for five successive years
without being known to such person within that time to be living;
nor,
2. To any person by reason of any former marriage, whose husband
or wife by such marriage has absented himself or herself from his
wife or her husband and has been continually remaining without the
• United States for the space of five years together; nor,
3. To any person by reason of any former marriage which has been
pronounced void, annulled, or dissolved by the judgment of a compe
tent court, unless such marriage was dissolved upon the ground of
adultery committed by such person; nor,
4. To any person by reason of any former marriage with a husband
or wife who has been sentenced to imprisonment for life.
§ 343. Punishment of bigamy.] Every person guilty of bigamy is
punishable by imprisonment in the territorial prison not exceeding
five years.
§344. Other unlawful marriages.] Every person who knowingly
marries the husband or wife of another, in any case in which such
husband or wife would be punishable according to the foregoing pro
visions, is punishable by imprisonment in the territorial prison not
exceeding five years, or in a county jail not exceeding one year, or by
a fine not exceeding five hundred dollars, or by both such fine and
imprisonment.
§ 345. Incest.] Persons who, being within the degrees of consan
guinity within which marriages are, by the laws of the territory,
declared incestous and void, intermarry with each other, or commit
adultery and fornication with each other, are punishable by imprison
ment in the territorial prison not exceeding ten years.
§ 346. Crime against nature.] Every person who is guilty of the
detestable and abominable crime against nature, committed with man
kind or with a beast, is punishable by imprisonment in the territorial
prison not exceeding ten years.
§ 347. Penetration sufficient.] Any sexual penetration, however
slight, is sufficient to complete the crime against nature.

CHAPTER XXXII.
VIOLATING SEPULTURE AND THE REMAINS OF THE DEAD.

§ 348. Disposal of one's own body.] Every person has the right to
direct the manner in which his body shall be disposed of after his
death, and to direct the manner in which any part of his body which
becomes separated therefrom during his life time shall be disposed of.
The provisions of this chapter do not apply where such person has
given directions for the disposal of his body, or any part thereof, incon
sistent with these provisions.
§ 349. Duty of burial.] Except in the cases in which a right to
dissect a dead body is expressly conferred by law, every dead body of

740

Crimes Defined.

Penal Code.

a, human being,,lying within this territory, must be decently buried
within a reasonable time after the death.
§ 350. Burial in other states.] The last section does not affect
the right to carry the dead body of a human being through this terri
tory, or to remove from this territory the body of a person dying within
it, for the purpose of burying the same in another state or territory.
§ 351. Dissection—when allowed.] The right to dissect the dead
body of a human being exists in the following cases:
1. In the cases authorized by positive enactment of the legislative'
assembly of this territory.
2. Whenever death occurs under the circumstances in which a
coroner is authorized by law to hold an inquest upon the body, and a
coroner authorizes such dissection for the purposes of the inquest.
3. Whenever any husband or next of kin of a deceased person,
being charged by law with the duty of burial, authorizes such dissec
tion for the purpose of ascertaining the cause of death.
§ 351. Unlawful dissection misdemeanor.] Every person who
makes or procures to be made any dissection of the body of a human
being, except by authority of law, or in pursuance of a permission
given by the deceased, is guilty of a misdemeanor.
§ 352. Remains after dissection.] In all cases in which a dissec
tion has been made, the provisions of this chapter requiring the
burial of a dead body, and punishing interference with or injuries to a
dead body, apply equally to the remains of the body 'dissected, as soon
as the lawful purposes of such dissection have been accomplished.
§ 354. Dead limb or member of body.] All provisions of this chap
ter requiring the burial of a dead body, or punishing interference with
or injuries to a dead body, apply equally to any dead limb or member
of a human body, separated therefrom during life time.
§ 355. By whom burial done. | The duty of burying the body of a
deceased person devolves upon the persons hereinafter specified:
1. If the deceased were a married woman, the duty of burial
devolves upon her husband.
2. If the deceased were not a married woman, but left any kindred,
the duty of burial devolves upon the person or persons in the same
degree nearest of kin to the deceased, being of adult age, and within
this territory, and possessed of sufficient means to defray the neces
sary expenses.
3. If the deceased left no husband, nor kindred, answering the
foregoing description, the duty of burial devolves upon the coroner
conducting an inquest upon the body of the deceased, if any such
inquest is held ; if none, then upon the persons charged with the sup
port of the poor in the locality in which the death occurs.
4. In case the person upon whom the duty of burial is cast by the
foregoing provisions omits to make such burial within a reasonabletime, the duty devolves upon the person next specified; and if all
omit to act, it devolves upon the tenant, or, if there is no tenant, upon
the owner of the premises, or master, or, if there is no master, upon
.the owner of the vessel in which the death occurs or the body is
found.
§ 356. Neglect of burial.] Every person upon whom the duty
of making burial of the remains of a deceased person is imposed by
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law, who omit to perform that duty within a reasonable time, is
guilty of a misdemeanor; and, in addition to the punishment pre
scribed therefor, is liable to pay to the person performing the duty in
his stead, treble the expenses incurred by the latter in making the
burial, to be recovered in a civil action.
§ 357. Who entitled to custody of body.] The person charged by
law with the duty of burying the body of a deceased person is
entitled to the custody of such body for the purpose of burying it;
except that in the cases in which an inquest is required by law to be
held upon a dead body, by a coroner, such coroner is entitled to its
custody until such inquest has been completed.
§ 358. Unlawful removal of the dead.] Every person who
removes any part of the dead body of a human being from any grave
or other place where the same has been buried, or from any place where
the same is deposited while awaiting burial, with intent to sell the
same, or to dissect it without authority of law, or from malice or wan
tonness, is punishable by imprisonment in the territorial prison not
exceeding five years, or in a county jail not exceeding one year, or by
a fine not exceeding five hundred dollars, or by both such fine and
imprisonment.
§ 359. Purchasing same—forbidden.] Every person who purchases,
or who receives, except for the purpose of burial, any dead body of a
human being, knowing that the same has been removed contrary to
the last section, is punishable by imprisonment in the territorial
prison not exceeding five years, or in a county jail not exceeding one
year, or by a fine not exceeding five hundred dollars, or by both such
fine and imprisonment.
§ 360. Unlawful interference with places of burial.] Every
person who opens any grave or any place of burial, temporary or
otherwise, or who breaks open any building wherin any dead body
of a human being is deposited while awaiting burial, with intent,
either:
1. To remove any dead body of a human being for the purpose of
selling the same, or for the purpose of dissection; or,
2. To steal the coffin, or any part thereof, or anything attached
thereto, or connected therewith, or the vestments or other articles
buried with the same;
Is punishable by imprisonment in the territorial prison not exceed
ing two, or in a county jail not exceeding six months, or by a fine not
exceeding two hundred and fifty dollars, or by both such fine and
imprisonment.
§ 361. Removal to another burial place.] Whenever a cemetery
or other place of burial is lawfully authorized to be removed from one
place to another, the right and duty to disinter, remove, and rebury
the remains of bodies there lying buried, devolves upon the persons
named in section 355, in the order in which they are named, and, if
they all fail to act, then upon the lawful custodians of the place of
burial so removed. Every omission of such duty is punishable in the
same manner as other omissions to perform the duty of making burial
are made punishable by section 356.
§ 362. Arresting or attaching dead body. ] Every person who
arrests or attaches any dead body of a human being upon any debt
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or demand whatever, or detains or claims to detain it for any debt or
demand, or upon any pretended lien or charge, is guilty of a misde
meanor.
§ 363. Disturbing funerals.] Every person who willfully disturbs,
interrupts or disquiets any assemblage of people met for the purpose
of any funeral; or who, without authority of law, obstructs or detains
any persons engaged in carrying or accompanying any dead body of a
human being to a place of burial, is guilty of a misdemeanor.
§ 364. Injury to cemetery or tomb.] Every person who shall will
fully destroy, mutilate, deface, injure, or remove any tomb, monument,
or grave-stone, or other structure placed in any cemetery or private
burying ground, or any fence, railing, or other work for the protection
or ornament of any such cemetery or place of burial of auy human
being, or tomb, monument, or grave-stone, memento or memorial, or
other structure aforesaid, or of any lot within a cemetery, or shall
willfully destroy, cut. break, or injure any tree, shrub, or plant within
the limits thereof, shall be deemed guilty of a misdemeanor, and shall,
upon conviction thereof, be punished by line of not less than five dol
lars, nor more than five hundred dollars, or by imprisonment in the
county jail for a term not to exceed six months, or by both such fine
and imprisonment.
§ 365. Dissection.] Every person who violates any provision of
any enactment of the legislative assembly of this territory, now in
force, or that hereafter may be enacted, not provided for in this code
relative to dissection, is guilty of a misdemeanor.

CHAPTER XXXIII.
INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS, AND PRINTS. AND
BAWDY AND OTHER DISORDERLY HOUSES.

§ 366. Indecent exposures —exhibitions—pictures.] Every person
who, willfully and lewdly, either:
1. Exposes his person, or the private parts thereof, in any public
place, or in any place where there are present other persons to be
offended or annoyed thereby; or,
2. Procures, counsels, or assists any person so to expose himself, or
to take any part in any model artist exhibition, or to make any other
exhibition of himself to public view, or to the view of any number of
persons, such as is offensive to decency, or is adapted to excite vicious
or lewd thoughts or acts; or,
3. Writes or composes, stereotypes, prints, publishes, sells, distri
butes, or keeps for sale, or exhibits any obscene or indecent writing,
paper, or booTs, or designs or copies, draws or engraves, paints or other
wise prepares any obscene or indecent picture, or print of any descrip
tion, or moulds, cuts, casts, or otherwise makes any obscene or indecent
figure, or form,
Is guilty of a misdemeanor.
§ 367. Seizure of indecent articles.] Every person who is
authorized or enjoined to arrest any person for a violation of sub

Penal Code.

Crimes Defined.

743

division three of the last section, is equally authorized and enjoined
to seize any obscene or indecent writing, paper, book, picture, print, or
figure found in possession, or under the control of the person so
arrested, and to deliver the same to the magistrate before whom the
person so arrested is required to be taken.
§ 368. Their character summarily determined.] The magistrate
to whom any obscene or indecent writing, paper, book, picture, print,
or figure, is delivered pursuant to the foregoing section, shall, upon the
examination of the accused, or if the examination is delayed or pre
vented, without awaiting such examination, determine the character
of such writing, paper, book, picture, print, or figure, and if he finds it
to be obscene or indecent, he shall cause the same to be destroyed, or
to be delivered to the district attorney of the countv in which the
accused is liable to indictment or trial, as the interests of justice in
his judgment require. But not more than two copies of any one
writing, paper, book, picture, print, or figure, shall be delivered to the
district attorney.
§ 369. Their destruction.] Upon the conviction of the accused,
such district attorney shall cause any writing, paper, book, picture,
print, or figure, in respect whereof the accused stands convicted and
which remains in the possession or under the control of such district
attorney, to be destroyed.
§ 370. Keeping bawdy house.] Every person who keeps any bawdy
house, house of ill-fame, of assignation, or of prostitution, or any
other house or place for persons to visit for unlawful sexual inter
course, or for any other lewd, obscene, or indecent purpose, is guilty
of a misdemeanor.
§ 371. Keeping disorderly house.] Every person who keeps any
disorderly house, or any house of public resort by which the peace,
comfort or decency of the immediate neighborhood is habitually dis
turbed, is guilty of a misdemeanor.
§ 372. Letting building for unlawful purposes.] Every person
who lets any building, or portion of any building, knowing that it' is
intended to be used for any purpose declared punishable by this chap
ter, or who otherwise permits any building, or portion of a building, to
be so used, is guilty of a misdemeanor.

CHAPTEE XXX IV.
LOTTERIES.

§ 373. Lottery defined.] A lottery is any scheme for the disposal
or distribution of property by chance among persons who have
paid, or promised, or agreed to pay any valuable consideration for the
chance of obtaining such property, or a portion of it, or for any share
of, or interest in such property, upon any agreement, understanding,
or expectation that it is to be distributed or disposed of by lot or
chance, whether called a lottery, a raffle, or a gift enterprise, or by
whatever name the same may be known.
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§ 374. Lottery a public nuisance.] Every lottery is unlawful, and
a common public nuisance.
§375. Drawing lotteries.] Every person who contrives, prepares.
sets up, proposes, or draws any lottery, is punishable by a fine equal to
double the amount of the whole sum or value for which such lottery
was made, and if such amount cannot be ascertained, then by impris
onment in the territorial prison not exceeding two years, or by
imprisonment in a county jail not exceeding one year, or by a fine of
two thousand five hundred dollars, or by both such fine and imprison
ment.
§ 376. Selling lottery tickets.] Every person who sells, gives, or
in any manner whatever furnishes or transfers to, or for any other
person, any ticket, chance, share, or interest, or any paper, certificate,
or instrument, purporting, or represented, or understood to be, or
represent any ticket, chance, share, or interest in, or depending upon
the event of any lottery, is guilty of a misdemeanor.
§ 377. Buying lottery tickets.] Every person who buys, or in any
manner whatever accepts or receives for himself or another, any ticket,
chance, share, or interest, or any paper, certificate, or instrument, pur
porting, or represented, or understood to be. or to represent any ticket,
chance, share, or interest in, or depending upon the event of any lot
tery, forfeits ten dollars, to be recovered by the county superintendent
of public instruction, of the county in which the offense was commit
ted, for the use of common schools in said county.
§ 378. Advertising lotteries.] Every person who, by writing or
printing, by circulars or letters, or in any other way, advertises or pub
lishes any account of any lottery, stating when or where the same is
to be, or has been drawn, or what are the prizes, or any of them
therein, or the price of a ticket or of any share, or interest, or where
it may be obtained, or in any way aiding or assisting the same, or
adapted to induce persons to adventure therein, is guilty of a misde
meanor.
§379. Offering property dependent on lottery.] Every person
who offers for sale, distribution, or disposition in any way, any real or
Personal property, or things in action, or any interest therein, to be
etermined by lot or chance, that shall be dependent upon the draw
ing of any lottery within or out of this territory, and every person
who sells, furnishes, or procures, or causes to be sold, furnished, or
procured in any manner whatsoever, any chance or share, or any
interest whatever in any property offered for .sale, distribution, or dis
position, in violation of this section, or any ticket, or other evidence
of any chance, share, or interest in such property, is guilty of a mis
demeanor.
§ 380. Lottery offices.J Every person who opens, sets up. or keeps,
by himself, or by any other person or persons, any office or other place
for registering the nura hers of any ticket in any lottery, or for mak
ing, receiving, or registering any bets or wagers upon the drawing,
determination, or result of any lottery, is punishable by imprisonment
in a county jail, not exceeding one year, or by a fine not exceeding one
thousand dollars.
§381. Advertising lottery offices.] Every person who. by writ
ing or printing, by circulars or letters, or in any other way, advertises
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or publishes any account of the opening, setting up, or keeping of any
office or other place for either of the purposes prohibited by the last
section, is guilty of a misdemeanor.
§ 382. Insuring lottery tickets.] Every person who insures or
receives any consideration for insuring for or against the drawing of
any ticket, share, jor interest in any lottery, or for or against the draw
ing of any number or ticket, or number of any ticket in any lottery;
and every person who receives any valuable consideration upon any
agreement to pay any sum, or to deliver any property or thing in
action in the event that any ticket, share or interest in any lottery,
or any number, or ticket, or number of any ticket in any lottery shall
prove fortunate or unfortunate, or shall be drawn or not drawn on any
particular day. or in any particular order; and every person who prom
ises, agrees or offers to pay any sum of money, or to deliver any prop
erty or thing in action, or to do, or forbear to do, anything for the
benefit of any other person, with or without consideration, upon any
event whatever connected with any lottery, is guilty of a misde
meanor.
§ 383. Advertising—same.] Every person who by writing or
printing, by circulars, or letters, or in any other way, advertises or
publishes any offer, notice, or proposal for any violation of the last
section, is guilty of a misdemeanor.
§ 384. Property offered.] All property offered for sale, distribu
tion or disposition, in violation of the provisions of this chapter, is
forfeited to the people of this territory, as well before as after the
determination of the chance on whie>h the same was dependent. And
it is the duty of the respective district attorneys, to demand, sue for,
and recover, in behalf of this territory, all property so forfeited, and to
cause the same to be sold when recovered, and to pay the proceeds of
the sale of such property, and any moneys that may be collected in
any such suit, into the county treasury, for the benefit of common
schools.
§ 385. Letting building.] Every person who lets or permits to be
used any building, or portion of any building, knowing that it is
intended to be usecl for any of the purposes declared punishable by
this chapter, is guilty of a misdemeanor.
§ 386. Lotteries out of territory.] The provisions of this chap
ter apply in respect to lotteries drawn or to be drawn out of this terri
tory, whether authorized or not by the laws of the state where they
are drawn, or to be drawn, in same manner as to lotteries drawn or to
be drawn within this territory.
§ 387. Advertisements.] The provisions of sections 378 and 381
are applicable wherever the advertisement was published, or the letter
or circular sent or delivered through or in this territory, notwithstand
ing the person causing or procuring the same to be published, sent, or
delivered, was out of this territory at the time of so doing.
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CHAPTER XXXV.
GAMING.

§ 3SS. Keeping gambling apparatus.] It is unlawful to maintain
or keep any table, cards, dice, or any other article or apparatus
whatever, useful, or intended to be used in playing any game of cards,
or faro, or other game of chance, upon which money is usually wagered.
§ 389. Punishment.] Every person who knowingly violates the
last section is guilty of a misdemeanor.
§ 390. Apparatus a nuisance.] Every article or apparatus main
tained or kept in violation of section 388, is a common and public
nuisance.
§ 391. Exacting payment.] Every person who exacts or receives
from another, directly or indirectly, any valuable consideration, by
reason of the same having been won by playing at cards, faro, or any
other game at chance, or any bet or wager whatever, upon the hands
or sides of players, forfeits five times the value of ' the consideration
so exacted or received, to be recovered in a civil action, by the county
superintendent of public instruction of the county in which the
offense was committed, for the benefit of common schools in said
county.
§ 392. Witness' privilege.] No person shall be excused from
giving any testimony or evidence upon any investigation or proceed
ing for a violation of this chapter, upon the ground that such testi
mony would tend to convict him of a crime; uut such testimony or
evidence shall not be received against him upon any. criminal investi
gation or proceeding.
§ 393. Keeping gambling establishments.] Every person who
keeps any building, or part of any building, or any vesssel, or float, to
be used or occupied for gambling, and every owner, agent, or superin
tendent of any such place, who knowingly lets the same or allows it
to be used or occupied for gambling, is guilty of a misdemeanor.
§ 394„ Keeping tables, &c, prohibited.] Every person who. for
gambling purposes, keeps or exhibits any gambling table, establish
ment, device, or apparatus, or is guilty of dealing faro, or banking for
others to deal faro, or acting as lookout or game-keeper for the game of
faro or any other banking game where money or property is dependent
upon the result, or who sells or vends what are commonly called lottery
policies, or any writing, card, paper, or document in the nature of a
bet, wager, or insurance upon the drawing or drawn numbers of any
public or private lottery, or endorses a book or any other document
for the purpose of enabling others to sell or vend lottery policies, is
deemed a common gambler, and is punishable as for a misdemeanor.
§ 395. Seizure ov implements authorized.] Every person who is
authorized or enjoined to arrest any person for a violation of the
provisions of this chapter, is equally authorized and enjoined to seize
any table, cards, dice, or other article or apparatus suitable to be used
for gambling purposes, found in the possession or under the control of
the person so arrested, and to deliver the same to the magistrate
before whom the person so arrested is required to be taken.
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§ 396. Implements destroyed or delivered.] The magistrate to
whom anything suitable to be used for gambling purposes is delivered,
pursuant to the foregoing section, shall, upon trie examination of the
accused, or if such examination is delayed or prevented, without
awaiting such examination, determine the character of the thing so
delivered to him, and whether it was actually employed by the
accused in violation of the provisions of this chapter; and if he finds
that it is of a character suitable to be used for gambling purposes,
and that it has been used by the accused in violation of this chapter,
he shall cause it to be destroyed or be delivered to the district attorney
of the county in which the accused is liable to indictment or trial, as
the interests of justice, in his judgment, require.
§ 397. To be destroyed upon conviction.] Upon the conviction of
the accused, such district attorney shall cause any such thing suitable
to be used for gambling purposes, in respect whereof the accused
stands convicted, and which remains in the possession or under the
control of such district attorney, to be destroyed.
§ 398. Persuading person to visit gambling places.]
Every
person who persuades another to visit any building or part of a
building, or any vessel or float usei or occupied for the purpose of
gambling, in consequence whereof such other person gambles therein,
is guilty of a misdemeanor, and, in addition to the punishment pre
scribed therefor, is liable to such other person in an amount equal to
any money or property lost by him at play at such place, to be
recovered in a civil action.
§ 399. Duty of certain officers.] It is the duty of all sheriffs,
police officers, constables, and prosecuting or district attorneys, to
inform against and prosecute all persons whom they have credible
reason to believe are offenders against the provisions of this chapter,
and any omission so to do is punishable by a fine not exceeding five
hundred dollars.
§ 400. Duty of masters of vessels.] If any commander, owner,
or lessee of any vessel or float, knowingly permits any gambling for
money or property on board such vessel or float, and does not, upon
his knowledge of the fact, immediately prevent the same, he is pun
ishable by a fine not exceeding five hundred dollars, and in addition
thereto is liable to any party losing any money or property by means
of any gambling permitted in violation of this section, in a sum equal
to the money or property, to be recovered in a civil action.
§ 401. Racing of animals for wager.] All racing, or trial of speed
between horses or animals, for any bet, stake, or reward, except such
as is allowed by special laws, is a common nuisance, and every person
acting or aiding therein, or making or being interested in any such
bet, stake, or reward, is guilty of a misdemeanor; and in addition to
the penalty prescribed therefor, he forfeits all title or interest in any
animal used with his privity in such race or trial of speed, and in any
sum of money or other property betted or staked upon the result
thereof. v
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CHAPTER XXXVI.
PAWNBROKERS.

§ 402. Pawnbroking without license.] Every person who carries
on the business of a pawnbroker, by receiving goods in pledge for
loans at any rate of interest above that allowed by law, except
by authority of a license from a municipal corporation empowered to
grant licenses to pawnbrokers, is guilty of a misdemeanor.
§ 403. Refusing to exhibit stolen goods.] Every pawnbroker, or
person carrying on the business of a pawnbroker, and ever}7 junk
dealer, who having received any goods which have been embezzled or
stolen, refuses or omits to exhibit them, upon demand, during the
usual business hours, to the owner of said goods, or his agent
authorized to demand an inspection thereof, is guilty of a misde
meanor.
§ 404. Selling before default.] Every pawnbroker who sells any
article received by him in pledge, before the time to redeem the same
has expired, and every pawnbroker who willfully refuses to disclose
the name of the purchaser and the price received by him for any
article received by him in pledge, and subsequently sold, is guilty of a
misdemeanor.

CHAPTER XXXVII.
of other injuries to persons.
§ 405. Intoxicated physicians.] Every physician who, being in a
state of intoxication, administers any poison, drug, or medicine,
or does any other act, as such physician, to another person by which the
life of such other is endangered, is guilty of a misdemeanor.
§ 406. Willfully poisoning food.] Every person who willfully
mingles any poison with any food, drink, or medicine, with intent that
the same shall be taken by any human being to his injury, and every
person who willfully poisons any spring, well, or reservoir of water,
is punishable by imprisonment in the territorial prison not exceeding
ten years, or in a county jail not exceeding one year, or by a fine not
exceeding five hundred dollars, or by both such fine and imprison
ment.
§ 407. Overloading passenger vessel.] Every person navigating
any vessel for gain, who willfully or negligently receives so many
passengers or such a quantity of other lading on board such vessel,
that by means thereof such vessel sinks, or is overset, or injured, and
thereby the life of any human being is endangered, is guilty of a mis
demeanor.
§ 408. Mismanagement of steamboats.] Every captain or other
person having charge of any steamboat used for the conveyance of
passengers, or of the boilers and engines thereof, who, from ignorance
or gross neglect, or for the purpose of excelling any other boat in speed,
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creates or allows to be created such an undue quantity of steam as to
burst or break the boiler, or other apparatus in which it shall be, gene
rated, or any apparatus or machinery connected therewith, by which
bursting or breaking human life is endangered, is guilty of a misde
meanor.
§ 409. Steam boilers.] Every engineer or other person having
charge of any steam boiler, steam engine, or other apparatus for
generating or employing steam, employed in any manfactory, railway,
or other mechanical works, who willfully or from ignorance or gross
neglect, creates or allows to be created such an undue quantity of
steam as to burst or break the boiler, or engine, or apparatus, or cause
any other accident whereby human life is endangered, is guilty of a
misdemeanor.
§ 410. Fictitious co-partnership.]
Every person transacting
business in the name of a person as a partner who is not interested in
his firm, or transacting business under a firm name in which the
designation " and company " or " & Co." is used without represent
ing an actual partner, except in the cases in which the continued use
of a co-partnership name is authorized by law, is guilty of a misde
meanor.
§ 411. Counterfeiting trade marks.] Every person who willfully
forges, counterfeits, or procures to be forged or counterfeited any trade
mark usually affixed by any person to any goods of such person, with
intent to pass off any goods to which such forged or counterfeit trade
mark is affixed, or intended to be affixed, as the goods of such person,
is guilty of a misdemeanor.
§412. Keeping dies of trade mark.] Every person who, with
intent to defraud, has in his possession any die, plate, or brand, or any
imitation of the trade mark of any person, for the purpose of making
any counterfeit or imitation of any description whatever of such
trade mark, or of selling the same when made, or affixing the same
to any goods, and selling or offering the same for sale or disposal as
the original goods of any other person ; and every person who so uses
or sells the same, or who fraudulently uses the genuine trade mark of
another with intent to sell, or offer for sale, or disposal, any goods not
the goods of the person to whom such trade mark properly belongs,
as genuine and original, is 'guilty of a misdemeanor.
§ 413. Selling goods bearing counterfeit.] Every person who
sells or keeps for sale any goods upon which any counterfeited trade
mark has been affixed, intended to represent such goods as the genuine
goods of another, knowing the same to be counterfeited, is guilty of a
misdemeanor.
§ 414. Colorable imitations.] Every person who, with intent to
defraud, affixes or causes to be affixed to any goods or to any bottle,
case, box, or other package containing any goods, any description of
label stamp, brand, imprint, printed wrapper, label, or mark, which
designates such goods by any word or token which is wholly or in
part the same to the eye, or to the ear, as the word or any of the
words or tokens used by any other person as his trade mark, and
every person who knowingly sells, or keeps, or offers for sale, any such
bottle, case, box, other package, with any such label, stamp, brand, im
print, printed wrapper, ticket, or mark affixed to or upon it, in case the
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person affixing or causing to be affixed such mark, or so selling, or
exposing, or offering for sale such bottle, case, box, or other package,
was not the first to employ or use such words as his trade mark,
is guilty of a misdemeanor, and in addition to the punishment pre
scribed therefor is liable to the party aggrieved in the penal sum of
one hundred dollars for each and every offense, to be recovered by
him in a civil action.
§415. Trade marks defined.] The words "trade mark," as used
in the sections preceding, includes every description of word, letter,
device, emblem, stamp, imprint, brand, printed ticket, label, or wrap
per usually affixed by any mechanic, manufacturer, druggist, merchant
or tradesman, to denote any goods to be goods imported, manufactured,
produced, compounded or sold by him, other than any name, word, or
expression generally denoting any goods to be of some particular
class or description.
§ 416. Goods defined.] The word " goods," as used in the sections
preceding, includes every kind of goods, wares, merchandise, com
pound or preparation, which may be lawfully kept or offered for sale.
§ 417. Affixing defined.] The offense of affixing a false trade
mark to goods is equally complete within the meaning of sections 411,
413, and 414, whether such mark is affixed to the goods themselves, or
to any box, bale, barrel, bottle, case, cask, wrapper, or other package,
or vessel, or any cover, or stopper thereof, in which such goods are
put up.
§ 418. Refilling or selling bottles.] Whenever any person engaged
in manufacturing, bottling, selling in bottles, soda, mineral waters,
porter, ale, cider, or small beer, has filed and published, in the manner
authorized by law, a description of a name, mark, or label, usually
stamped by him in the bottles containing such beverage, every other
person who, without the written consent of such manufacturer or
dealer, refills with any beverage, whether genuine or otherwise, with
intent to sell the same, any bottles stamped with such name, mark,
or label, and every person who sells, disposes of, purchases or traffics
in such bottles, is liable to a penalty of fifty cents for each and every
bottle so filled, sold, bought, disposed of, or trafficked in, for the first
offense, and five dollars for each and every bottle so filled, bought,
disposed of, or trafficked in, for every subsequent offense.
§ 419. Keeping bottles with intent to refill.] Every person who
keeps any bottles such as are designated in the last section, without
the written consent of the manufacturer so to do, unless it appears
that they were not kept with intent to refill, or use, or sell them in
violation of the last section, is liable to the penalty therein prescribed.
§ 420. Complaint- search— penalty.] Whenever any manufac
turer or dealer designated by section 418, or his agent, shall make oath
or affirmation before any magistrate that he has reason to believe,
and does believe, that any of his bottles stamped and registered, as
mentioned in said section, are being unlawfully used by any person or
persons selling or manufacturing mineral water or other beverages,
or that any junk dealer, or vender of bottles, has any of such bottles
secreted in any place, such magistrate shall thereupon issue a search
warrant, to discover and obtain the same under the provisions of the
law upon search warrants, which are hereby declared to fully relate to
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the purposes of this chapter; and the magistrate may summarily bring
or cause to be brought before him the person in whose possession the
bottles are found, to examine into the circumstances of his possession,
and if such magistrate, on summary examination, finds that such per
son has been guilty of a violation of section 418, such magistrate shall
proceed to impose the fine therein prescribed, and, if the same be not
paid, to commit such person to prison for a term not exceeding fifteen
days.
§ 421. Defacing marks.] Every person who defaces or obliterates
the marks upon wrecked property, or in any manner disguises the
appearance thereof, with intent to prevent the owner from discovering
its identity, or who destroys, or suppresses any invoice, bill of lading,
or other document tending to show the ownership, is guilty of a mis
demeanor.
§ 422. Same on logs, &c] Every person who cuts out or defaces
any mark made upon any log or lumber, whether such mark be
recorded or not, or puts a false mark upon any log or lumber floating
in any of the waters of this territory, or lying upon land, is guilty of
a misdemeanor.
§ 423. Unlawful detention.] Every officer who, without authority
of law, detains any wrecked property, or the proceeds thereof, after
the salvage and expenses chargeable thereon have been paid, or
offered to him, or who is guilty of any fraud, embezzlement, or extor
tion in the discharge of his duties, or who violates any provision of the
statutes relating to salvage, is guilty of a misdemeanor.
§ 424. Fraud in partnership. Every member of a limited part
nership who is guilty of any fraud in the affairs of the partnership, is
guilty of a misdemeanor.
§ 425. Solemnizing unlawful marriages.] Every minister or mag
istrate who solemnizes any marriage, where either of the parties is
known to him to be within the age of legal consent, or to be an idiot,
or an insane person, or any marriage to which, within his knowledge, '
any legal impediment exists, is guilty of a misdemeanor.
§ 426. Unlawful confinement of lunatics.] Every overseer of the
poor, constable, keeper of a jail, or other person who confines any idiot,
lunatic, or insane person, in any other manner, or in any other place
than is authorized by law, is guilty of a misdemeanor.
§ 427. Taking usury.] Every person who, directly or indirectly,
receives any interest, discount, or consideration, upon the loan or for
bearance of any money, goods, or things in action greater than is
allowed by law, is guilty of a misdemeanor.
§ 428. Reconfining persons.] Every person, who either solely or as
a member of a court, in the execution of a judgment, order, or process,
knowingly recommits, imprisons, or restrains of his liberty, for the same
cause, any person who has been discharged from imprisonment upon
a writ of deliverance, is guilty of a misdemeanor; and in addition
to the punishment prescribed therefor, he forfeits to the party
aggrieved, one thousand dollars to be recovered in a civil action.
§ 429. Concealing persons.] Every person having in his custody or
power, or under his restraint a party who, by the provisions of the law
relating to habeas corpus, would be entitled to a writ of habeas corpus,
or for whose relief such writ has been issued, who, with intent to

752

Crimes Defined.

"

Penal Code.

elude the service of such writ, to avoid the effect thereof, transfers the
party to the custody, or places him under the power or control of
another, or conceals or changes the place of his confinement, or who,
without lawful excuse, refuses to produce him, is 'guilty of a misde
meanor.
§ 430. Assisting same.] Every person who knowingly assists in
the violation of the last section is guilty of a misdemeanor.

CHAPTER XXXVIII.
OF CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY.

§ 431. Public nuisance defined.] A public nuisance is a crime
against the order and economy of the territory, and consists in unlaw
fully doing any act or omitting to perform any duty required by the
public good, which act or omission either:
1. Annoys or injures the comfort, repose, health, or safety of any
considerable number of persons; or,
2. Offends public decency; or,
3. Unlawfully interferes with, obstructs, or tends to obstruct, any
lake, or any navigable river, bay, stream, canal, or basin, or any public
park, square, street, or highway; or,
4. In any way renders life or the use of property uncomfortable.
§ 432. Unequal damage.] An act which affects a considerable
number of persons in either of the ways specified in the last section, is
not less a nuisance because the extent of the damage is unequal.
§ 433. Maintaining a nuisance—misdemeanor.] Every person who
maintains or commits any public nuisance, the punishment for which
is not otherwise prescribed, or who willfully omits to perform any
legal duty relating to the removal of a public nuisance, is guilty of a
misdemeanor.
§ 434. Keeping gunpowder.] Every person who makes or keeps
gunpowder or saltpetre within any city or village, and every person
who carries gunpowder through the streets thereof, in any quantity or
manner such as is prohibited by law, or by any ordinance of such city
or vilage, is guilty of a misdemeanor.
§ 435. Throwing gas tar into public waters.] Every person who
throws or deposits any gas tar, or refuse of any gas house or factor}',
into any public waters, river, or stream, or into any sewer or stream
emptying into any such public waters, river, or stream, is guilty of a
misdemeanor.
§ 436. Violations of quarantine laws.] Every master of a vessel
subject to quarantine or visitation by the health officer, by the- pro
visions of any law of this territory, now in force or that hereafter may
be enacted, arrives in any port or at the boat landing of any city or
town in this territory, who refuses or omits, either:
1. To proceed with and anchor or land his vessel at the place
assigned for quarantine, at the time of his arrival ; or,
2. To submit his vessel, cargo, and passengers, to the examination
of the health officer, and to furnish all necessary information to
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enable that officer to determine to what length of quarantine and
other regulations they ought respectively to be subject; or,
3. To remain with his vessel at quarantine during the period
assigned for her quarantine, and while at quarantine to comply with
the directions and regulations prescribed by law, and with such as any
of the officers of health, by virtue of the authority given them by law,
shall prescribe in relation to his vessel, his cargo, himself, his passen
gers, or crew, is punishable by imprisonment in a county jail not
exceeding one year, or by a fine not exceeding two thousand dollars,
or both.
§ 437. Offenses by ship master.] Every master of a vessel hailed
by a pilot, or such officer as may be specified by law, who, either:
1. Gives false information to such pilot or other officer, relative to
the condition of his vessel, crew, or passengers, or the health of the
place or places from whence he came, or refuses to give such informa
tion as shall be lawfully required; or,
2. Lands any person from his vessel, or permits any person, except
a pilot or such officer specified by law, to come on board of his vessel,
or unlades or tranships any portion of his cargo before his vessel has
been visited and examined by the proper health officers; or,
8. Approaches with his vessel nearer any city or town within this
territory than the place of quarantine to which he may be directed,
is punishable by imprisonment in the county jail of the county in
which the offense was committed, not exceeding one year, or by a fine
not exceeding two thousand dollars, or both such fine and imprison
ment.
§ 438. Landing before visit of health officers.] Every person
who being on board any vessel at the time of her arrival at any port
within this territory, under the provisions of section 436, lands from
such vessel, or unlades, or tranships, or assists in unlading or tran
shipping any portion of her cago, before such vessel has been visited
and examined by the health officers, is punishable by imprisonment
in a county jail not exceeding one year, or by a fine not exceeding
two thousand dollars, or both.
§ 439. Other restrictions.] Every person who goes on board of
or has any communication, intercourse, or dealing with any vessel at
quarantine, or with any of the crew, or passengers of such vessel,
without the permission of the health officer, and every person who,
without such authority enters the quarantine grounds or anchorage,
is punishable by imprisonment in a county jail not exceeding one
year, or by a fine not exceeding two thousand dollars, or both; and
in addition thereto he may be detained at quarantine so long as the
health officers shall direct, not exceeding twenty days. And in case
such person shall be taken sick of any infectious, contagious, or pesti
lential disease, during such twenty days, he may be detained for such
further time and at such place, as the health officer shall direct.
§ 440, Violating quarantine regulations.] Every person who
having been lawfully ordered by any health officer to be detained in
quarantine, and not having been discharged, leaves the quarantine
grounds or anchorage, or willfully violates any quarantine law or
regulation, is guilty of a misdemeanor.
48
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% 441. Obstructing health officer.] Every person who willfully
opposes or obstructs any health officer, or physician charged with the
enforcement of the health laws, in performing any legal duty, is guilty
of a misdemeanor.
§ 442. Violation of health laws.] Every person who willfully
violates any provision of the health laws, the punishment for violating
which is not otherwise prescibed by those laws, or by this code, and
every person who willfully Violates, or refuses, or omits to comply with
any lawful order, direction, prohibition, or regulation prescribed by
any board of health or health officer, or any regulation lawfully made
or established by any public officer under authority of the
health laws, is punishable by imprisonment in a county jail not
exceeding one year, or by a fine not exceeding two thousand dollars,
or both.
§ 448. Unlicensed piloting.] Every person not holding a license
as pilot under the laws of this territory, or under the laws of either
the states of Missouri, Kansas, Iowa, or Nebraska, who pilots or offers
to pilot any steamboat to or from any port within this territory, is
guilty of a misdemeanor.
§ 444. Exceptions.] The last section applies only to vessels pro
pelled by steam while engaged in conveying freight and passengers, or
either, on the Missouri river.
§ 445. Port warden.] Every person who not being a port warden,
assumes or undertakes to act as such, under or by the provisions of any
law of this territory, now in force or that may hereafter be enacted,
and every person who issues any certificate of a survey on vessels,
materials or goods damaged, with the intent to avoid the provisions of
the law, is guilty of a misdemeanor.
§ 446. Apothecary, when liable.] Every apothecary or druggist,
and every person employed as clerk or salesman by an apothecary or
druggist, or otherwise carrying on business as a dealer in drugs or
medicines, who in putting up any drugs or medicines, willfully, negli
gently, or ignorantly omits to label the same, or puts any untrue label,
stamp, or other designation of contents upon any box, bottle, or other
package containing any drugs, or medicines, or substitutes a different
article for any article prescribed or ordered, or puts up a greater or
less quantity of any article than that prescribed or ordered, or other
wise deviates from the terms of the prescription or order which he
undertakes to follow, in consequence of which human life or health is
endangered, is gnilty of a misdemeanor.
§ 447. Record and witness of poison sale —labels.] No druggist,
apothecary, or other person dealing or trafficking in drugs or medicines,
and no person employed as clerk or salesman, by any apothecar}7 or
druggist, shall sell or give away any poison or poisonous substances,
except to practicing physicians in their ordinary practice of medicine.
without recording in a book, to be kept for that purpose, the name of
the person or persons receiving such poison, and his. her. or their resi
dence, together with the name and residence of some person as witness
to such sale, excepting upon the written order or prescription of some
practicing physician whose name must be attached to such order or
prescription.
No person shall sell, give away, or dispose of an}'
poisonous substance, wihout attaching to the phial, box. or parcel
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■containing such poisonous substance a label with the word "poison"
printed or written upon it in plain and legible characters.
§ 448. Violation misdemeanor.] Any person violating any of the
provisions of section 447, shall be deemed guilty of a misdemeanor.
§ 449. Record to be public] Every person whose duty it is by
section 447. to keep any book for recording the sale or gift of poisons,
who willfully refuses to permit any person to inspect said book, upon
reasonable demand made during business hours, is punishable by line
not exceeding fifty dollars.
§ 450. Laying out poisons.] Every person who shall lay out strych
nine or other poison within the limits of any town, or within one mile
of any dwelling house, or any barn, stable, or out-building, used at
the time for the keeping or shelter of horses, cattle, sheep, or swine, or
within one-half mile of any traveled thoroughfare, on the ceded lands
of this territory, is guilty of a misdemeanor; Provided, Nothing in this
.section shall be construed to prohibit the putting out at any time of
poisoned grain for the purpose of killing gophers.
§ 451. Omitting to mark hay.] Every person who, in putting up
or pressing any bundle of hay for market, omits to put the number of
pounds in each bundle or bale so put up, for which he sells or offers to
sell it for, is guilty of a misdemeanor.
§ 452. Increased weight.] Every person who, by putting up in any
bag, bale, box, barrel, or other package, any hops, cotton, hay, or other
goods usually sold in bags, bales, barrels, or packages, by weight, puts
in or conceals therein anything whatever, for the purpose of increas
ing the weight of such bag, bale, box, barrel, or package, is punishable
by a fine of twenty-five dollars for each offense.
§ 453. Adulterating food.] Every person who adulterates or
dilutes any article of food, drink, drug, medicine, strong, spirituous, or
malt liquor, or wine, or any article useful in compounding either of
them, whether one useful for mankind or for animals, with a fraudu
lent intent to offer the same, or cause or permit it to be offered for
sale as unadulterated or undiluted, and every person who fraudulently
sells, or keeps, or offers for sale the same as unadulterated or undiluted,
knowing it to have been adulterated or diluted, is guilty of a mis
demeanor.
§ 454. Disposing of tainted food.J Every person who knowingly
sells, or keeps, or utters for sale, or otherwise disposes of any article
of food, drink, drug, or medicine, knowing that the same has become
tainted, decayed, spoiled, or otherwise unwelcome or unfit to be eaten
or drank with intent to permit the same to be eaten or drank by any
person or animal, is guilty of a misdemeanor.
§ 455.. Slung shot.] Every person who manufactures or causes
to be manufactured, or sells, or offers or keeps for sale, or gives or
disposes of any instrument or weapon of the kind usually known as
slung shot, or of any similar kind, is guilty of a misdemeanor.
§ 456. Carrying or using same.] Every person who carries upon
his person, whether concealed or not, or uses or attempts to use
against another, any instrument or weapon of the kind usually known
as slung shot, or of any similar kind, is guilty of a felony.
§ 457. Concealed weapons.] Every person who carries concealed
about his person any description of fire-arms, being loaded or partly
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loaded, or any sharp or dangerous weapon such as is usually employed '
in attack or defense of the person, is guilty of a misdemeanor.
§ 458. Willful prairie fires.] Every person who shall willfully
set on fire, or cause to be set on fire, any woods, marshes, or prairie.
with intention to injure the property of another, shall be deemed
guilty of a misdemeanor, and shall be liable for all damages done by
such fire.
§ 459. .Same by negligence damages.] Every person who negli
gently or carelessly sets on fire, or causes to be set on fire, any woods,
marshes or prairies, or who, having set the same on fire, or caused it to
be done, negligently or carelessly, or without full precaution or efforts
to prevent, permits it to spread beyond his control, shall, upon con
viction, be fined not exceeding one hundred dollars and not less than
ten dollars, and shall be liable to injured parties for all damages
occasioned thereby. One-half of such fine shall, when collected, go
to the informer.
§ 460. Refusing aid at fires.] Every person, who, at any burning
of a building, is guilty of any disobedience to lawful orders of any
public officer or fireman, or of any resistance to or interference with
the lawful efforts of any fireman, or company of firemen, to extinguish
the same, or of any disorderly conduct calculated to prevent the same
from being extinguished, or who forbids, prevents, or dissuades others
from assisting to extinguish the same, is guilty of a misdemeanor.
§ 461. Unlawful ferry.] Every person who maintains any ferry
for profit or hire upon any waters within this territory, without
authority of law, is punishable by fine not exceeding twenty-five
dollars for each time of crossing or running such ferry. Where such
ferry is upon waters dividing two counties, the offender may be
prosecuted in either.
§ 462. Ferry bond.] Every person who, having entered into a bond
or obligation, as provided by his ferry charter, or any general law on
the subject of ferries, to keep and attend a ferry, violates the condition
of such bond or obligation, is guilty of a misdemeanor.
§ 463. Failure to ring locomotive bell.] Every person in charge,
as engineer, of a locomotive engine, who omits to cause a bell to ring,
or a steam whistle to sound, at the distance of at least eighty rods
from the place where the track crosses, on the same level, any traveled '
public way, is punishable by a fine not exceeding fifty dollars, or by
imprisonment in the county jail not exceeding sixty days.
§ 464. Drunken manager.] Every person who, while in charge, as
engineer, of a locomotive engine, or while acting as conductor or driver
upon a railroad train or car, whether propelled by steam or drawn by
horses, is intoxicated, is guilty of a misdemeanor.
§ 465. Agent's neglect of duty.] Every engineer, conductor,
brakeman, switch-tender, or other officer, agent, or servant, of any
railroad company, who is guilty of any willful violation or omission of
his duty as such officer, agent, or servant, by which human life or safety
is endangered, the punishment for which is not otherwise prescribed,
is guilty of a misdemeanor.
§ 466. Guards of ice cuttings.] All persons and incorporated
companies cutting ice in or upon any waters within the boundaries of
this territory, for the purpose of removing such ice for sale, shall sur
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round- tjhe cuttings and openings made, with fences of bushes or other
guards sufficient to warn all persons of such cuttings and openings.
§ 467. How long maintained.! Such fences or guards must be
-erected at or before the time of commencing such cuttings or open
ings, and must be maintained until ice has again formed in such open
ings to the thickness of at least six inches.
§ 468. Misdemeanor. J Every, person who violates the provisions of
the last two sections, is guilty of a misdemeanor.
$ 469. Obstructing navigation.] Every person who in any man
ner obstructs the free navigation of any navigable water course within
this territory, is guilty of a misdemeanor.
§ 470. Exposing person with contagious disease.] Every person
who willfully, exposes himself or another person, being affected with
any contagious disease, in any public place or thoroughfare, except in
his necessary removal in a manner not dangerous to the public health,
is guilty of a misdemeanor.
§ 471. Frauds to affect market price.] Every person who will
fully makes or publishes any false statement, spreads any false rumor,
or employs any other false or fraudulent means or device, with intent
to affect the market price of any kind of property, is guilty of a misde
meanor.
§ 472. False statements in newspapers.] Every editor or proprie
tor of any newspaper Who willfully publishes in such newspaper as
true, any statement which he has not good reason to believe to be
true, with intent to increase thereby the sales of copies of such paper,
is guilty of a misdemeanor.
§ 473. Eavesdropping.] Every person guilty of secretly loitering
about any building, with intent to overhear discourse therein, and to
repeat or publish the same to vex, annoy, or injure others, is guilty of
a misdemeanor.
§ 474. Racing upon highways.] Every person driving any convey
ance drawn by horses upon any public road or way, who causes or suffers
his horses to run, with intent to pass another conveyance, or to pre
vent such other from passing his own, is guilty of a misdemeanor.

CHAPTER XXXIX.
CRIMES AGAINST THE PUBLIC PEACE.

§ 475. Disturbing lawful meetings.] Every person, who, without
authority of law, willfully disturbs or breaks up any assembly or
meeting, not unlawful in its character, other than such as are men
tioned in sections 54, 74, and 363 of this code, is guilty of a misde
meanor.
§ 476. Riot defined.] Any use of force or violence, or any threat
to use force or violence, if accompanied by immediate power of
execution, by three or more persons acting together and without
authority of law, is riot.
§ 477. Punishment of riot.] Every person guilty of participating
in any riot is punishable as follows:
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1. If any murder, maiming, robbery, rape, or arson, was committed
in the course of such riot, such person is punishable in the same man
ner as a principal in such crime.
2. If the purpose of the riotous assembly was to resist the execution
of any statute of this territory, or of the United States, or to obstruct
any public officer of this territory, or of the United States, in the per
formance of any legal duty, or in serving or executing any legal
process, such person is punishable by imprisonment in the territorial
prison, not exceeding ten years, and not less than two.
3. If such person carried, at the time of such riot, any species of
fire-arms, or other deadly or dangerous weapon, or was disguised, he is
punishable by imprisonment in a territorial prison not exceeding ten
years, and not less than two.
4. If such person directed, advised, encouraged, or solicited, other
persons, who participated in the riot, to acts of force or violence, he is
punishable by imprisonment in the territorial prison, for not less than
three years.
5. In all other cases such person is punishable as for a misdemeanor.
§ 478. Rout defined.] Whenever three or more persons, acting
together, make any attempt or to do any act towards the commission of
an act which would be riot if actually committed, such assembly is a
rout.
§ 479. Unlawful assembly.] Whenever three or more persons
assemble with intent or with means and preparations to do an unlaw
ful act which would be riot if actually committed, but do not act
towards the commission thereof, or whenever such persons assemble
without authority of law, and in such a manner as is adapted to dis
turb the public peace, or excite public alarm, such assembly is an
unlawful assembly.
§ 480. Punishment. | Every person who participates in any rout or
unlawful assembly, is guilty of a misdemeanor.
§ 481. Warning to disperse.] Every person remaining present at
the place of any riot, rout, or unlawful assembly, after the same has
been lawfully warned to disperse, except public officers and persons
assisting them in attempting to disperse the same, is guilty of a mis
demeanor.
§ 482. Present after unlawful purpose.] Where three or more
persons assemble for a lawful purpose, and afterwards proceed to
commit an act that would amount to riot if it had been the original
purpose of the meeting, every person who does not retire when the
change of purpose is made known, except public officers and persons
assisting them in attempting to disperse the same, is guilty of a mis
demeanor.
§ 483. Refusing to arrest rioter.] Every person present at any
riot, and lawfully commanded to aid the magistrate or officers in
arresting any rioter, who neglects or refuses to obey such command, is
deemed one of the rioters, and punishable accordingly.
§ 484. Combinations to resist process.] Every person who resists,
or enters into a combination with any other person to resist the exe
cution of any legal process, under circumstances not amounting to a
riot, is punishable by imprisonment in a county jail not exceeding one
year, or by a fine not exceeding one thousand dollars, or both.
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§ 486. Prize fight.] Every person who engages in, instigates,
encourages, or promotes, any ring or prize fight, or any other premedi
tated fight or contention, whether as principal, aid, second, umpire,
surgeon, or otherwise, although no death or personal injury ensues, is
guilty of a misdemeanor.
§ 486. Challenge to prize fight.1 Every person who challenges
another to engage in any such fight as is specified in the last section,
every person who accepts any such challenge, every person who know
ingly forwards, carries, or delivers any such challenge; and every
person who bets, stakes, or wagers any money or property upon the
result of any such fight, or who undertakes to hold any money or
property so betted, staked, or wagered, to be delivered to or for the
benefit of the winner thereof, is guilty of a misdemeanor.
§ 487. What is a challenge.] Any words spoken or written, or
any signs uttered or made to any person, expressing or implying, or
intended to express or imply a desire, request, invitation, or demand
to engage in any fight, such as is mentioned in section 485, are deemed
a challenge within the meaning of the last section.
§ 488. Leaving territory to engage in.] Every person who leaves
this territory with the intent to elude any of the provisions of the last
three sections, and to commit any act out of this territory, such as is
prohibited by them, and who does any act which would be punishable
under these provisions, if committed within this territory, is punish
able in the same manner as he would have been in case such act had
been committed within this territory.
§ 489. Place of trial.] Such person may be indicted and tried in
any county within this territory.
§ 490. Duty of peace officers.] It is the duty of all sheriffs, con
stables, policemen, and watchmen, who have reasonable grounds to
believe that any offense specified in section 485 is about to be commit
ted within their jurisdiction, to make complaint under the provisions
of this act to some magistrate within their jurisdiction.
§ 491. Neglect a misdemeanor.] Every sheriff, constable, police
man, or watchman, who willfully neglects the duty prescribed by the
last section, is guilty of a misdemanor, and in addition to the punish
ment prescribed therefor, he forfeits his office.
§ 492. Forcible entry and detainer.] Every person guilty of
using, or procuring, encouraging, or assisting another to use any force
or violence in entering upon, or detaining any lands, or other posses
sions of another, except in the cases and manner allowed by law, is
guilty of a misdemeanor.
§ 493. Returning to possession.] Every person who has been
removed from any lands by process of law, or who has removed from
any lands pursuant to the lawful adjudication, or direction of any
court, tribunal, or officer, and who afterwards, without authority of
law, returns to settle or reside upon such lands, is guilty of a misde
meanor.
§ 494. Unlawful intrusions.] Every person who intrudes or squats
upon any lot or piece of land within the bounds of any incorporated
city or village, without license or authority from the owner thereof, or
who erects or occupies thereon any hut, hovel, shanty, or other struc
ture whatever, without such license or authority; and every person
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who places, erects, or occupies within > the bounds of any street or
avenue of such city or village, any hut, hovel, shanty, or other struc
ture whatever, is guilty of a misdemeanor.
§ 495. Discharging firearms.] Every person who willfully dis
charges any species of firearms, air-gun, or other weapon, or throws
any other missile in any public place, or in any place where there i.s
any person to be endangered thereby, although no injury to any person
shall ensue, is guilty of a misdemeanor.
§ 496. Witness' privilege.] No person shall be excused from
giving any evidence upon any investigation, or prosecution for any of
the offenses specified in this chapter, upon the ground that such testi
mony or evidence might tend to convict him of a crime. But such
answer or evidence shall not be received against him upon any crim
inal proceeding or prosecution.

CHAPTER XL.
OF CRIMES AGAINST THE REVENUE AND PROPERTY OF THE TERRITORY.

§ 497. Embezzlements and false accounts by officers.] Every
public officer, and every deputy, or clerk of any such officer, and every
other person receiving any moneys on behalf of, or for account of this
territory, or of any department of the government of this territory, or
of any bureau or fund created by law, and in which this territory, or
the people thereof, are directly or indirectly interested, who either:
1. Appropriates to his own use, or to the use of any person not
entitled thereto, without authority of law, any money received by him
as such officer, clerk, or deputy, or otherwise, on behalf of this terri
tory, or the people thereof, or in which they are interested; or,
2. Knowingly keeps any false account, or jnakes any false entry or
erasure in any account of, or relating to any moneys so received by
him, on behalf of the territory, or the said people, or in which they are
interested; or,
3. Fraudulently alters, falsifies, conceals, destroys, or obliterates any
such account; or,
4. Willfully omits or refuses to pay over to this territory, or its offi
cer, or agent authorized by law to receive the same, any money
received by him under any duty imposed by law so to pay over the
same,
Is guilty of a felony.
§ 498. Other violation.] Every officer or other person mentioned
in the last section who willfully disobeys any provisions of law regu
lating his official conduct, in cases other than those specified in that
section, is guilty of a misdemeanor.
§ 499. Officer's fraud.] Every public officer, being authorized to
sell or lease any property, or make any contract in his official
capacity, who voluntarily becomes interested individually in such sale,
lease, or contract, directly or indirectly, is guilty of a misdemeanor.
§ 500. Refusal to perform duty.] Every register of deeds, judge
of the probate court, district attorney, county commissioner, sherfff,
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coroner, or county superintendent of public schools, who willfully fails
or refuses to perform the duties of his office according to law, is guilty
of a misdemeanor.
§ 501. Obstructing collecting revenue.] Every person who will
fully obstructs or hinders any public officer from collecting any rev
enue, taxes, or other sums of money in which, or in any part of which
the people of this territory are directly or indirectly interested, and
which such officer is by law empowered to collect, is guilty of a misde
meanor.
§ 502. Other officers.] The provisions of section 500 shall also
apply to county treasurers, justices of the peace, and all other county
and precinct officers.
§ 503. Territorial officers.] Every territorial auditor, territorial
treasurer, superintendent of public instruction for this territory, or
any other territorial officer, who willfully neglects or refuses to per
form the duties of his office, as prescribed by law, is guilty of a misde
meanor.
§ 504. Auctioneer to have but one place.J No auctioneer, in any
town or county of this territory shall at one time have more than one
place for carrying on the general business of an auctioneer.
§ 505. Selling at other place.] No such auctioneer shall expose
to sale by public auction any articles liable to auction duties at any
other place than that so designated, except goods sold in original
packages, as imported pictures, household furniture, libraries,
stationery and such bulky articles as have . usually been sold in ware
houses, or in the public streets, or on the wharves.
§ 506. Punishment.] A violation of either of the last two sections
is punishable by a fine not exceeding two hundred and fifty dollars for
each offense.
§ 507. Fraud in quality.] Every person carrying on, interested in
or employed about, the business of selling property or goods by
auction, who sells any goods or property in a damaged condition,
which he offers as sound or in a good condition, is guilty of a misde
meanor.
§ 508. Sales must be by day except.] All sales of goods by public
auction by a licensed auctioneer shall be made in the day time
between sunrise and sunset, unless otherwise authorized by the law
under which he holds his license, excepting:
1. Books, prints, pictures, or stationery.
2. Goods sold in the original packages as imported, according to a
printed catalogue, of which samples shall have been opened and
exposed to public view at least one day previous to the sale. Every
person who violates the provisions of this section is guilty of misde
meanor; and, in addition to the punishment prescribed therefor by
law, is forever disqualified, after his conviction therefor, from being
licensed to act as an auctioneer within this territory.
§ 509. Omitting to account.] Every auctioner, and every partner
or clerk of an auctioneer, and every person whatever, in any way con
nected in business with an auctioneer, who willfully omits to render
any semi-annual or other account, by law required to be rendered, at
the time or in the manner prescribed by law, or who willfully
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omits to pay over any duties legally payable by him at the time and
in the manner prescribed by law, is guilty of a misdemeanor.
§ 510. Auctioneer committing fraud.]
Every auctioneer, and
every partner or clerk of any auctioneer, and every person whatever,
in any way connected in business with an auctioneer, who commits
any fraud or deceit, or by any fraudulent means whatever seeks to
evade or defeat the provisions of the laws of this territory relating
to auctions, now in force, or that may hereafter be enacted.
is guilty of a misdemeanor, and in addition to the punishment pre
scribed therefor is liable in treble damages to any party injured
thereby.
§ 511. False bill of lading.] Every person whose duty it may be
to deliver to any collector of tolls upon any canal that hereafter
may be constructed and owned by this territory, a bill of lading of
any property transported upon any such canal, who knowingly
delivers a false bill of lading as true, or makes or signs a false bill of
lading intending to be delivered as true, is punishable by imprison
ment in the territorial prison not exceeding one year, or by a fine not
exceeding five times the value of any property omitted in such bill, or
both.
§ 512. Weigh master making false entry.] Every weigh master
upon any canal that may hereafter be constructed and owned by this
territory, and every clerk of such weigh master, who knowingly makes
a false entry of the weight of any boat, or cargo of any boat navigat
ing such canal, or who knowingly makes a false certificate of the light
weight of any boat, is guilty of a misdemeanor.
§ 513. Injuring public buildings.] Every person who willfully
burns, destroys, or injures any public building or improvement in this
territory, is punishable by imprisonment in the territorial prison not
exceeding five years.
§ 514. Seizing military stores.] Every person who enters any
fort, magazine, arsenal, armory, arsenal yard, or encampment, and
seizes or takes away any arms, ammunition, military stores, or
supplies belonging to the people of this territory, and every person
who enters any such place with intent so to do, is punishable by
imprisonment in the territorial prison not exceeding ten years.
§ 515. False statement about taxes.]
Every person who, in
making any statement, oral or written, which is required or authorized
by law to be made as the basis of imposing any tax or assessment, or
of an application to reduce any tax or assessment, willfully states any
material matter which he knows to be false, is guilty of a misde
meanor.

CHAPTER XLI.
ARSON.

§ 516. Arson defined.] Arson is the willful and malicious burning
of a building, with intent to destroy it.
§ 517. Building defined.] Any house, edifice, structure, vessel, or
other erection, capable of affording shelter for human beings, or
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appurtenant to, or connected with an erection so adapted, is a " build
ing" within the meaning of the last section.
§ 518. Inhabited building.] Any building is deemed an "inhab
ited building" within the meaning of this chapter, any part of which
has usually been occupied by any person lodging therein at night.
§519. Night defined.] The words "night time" in this chapter
include the period between sunset and sunrise.
§ 520. Burning defined. | To constitute a burning within the
meaning of section 516 it is not necessary that the building set on fire
should be destroyed. It is sufficient that fire is applied so as to take
effect upon the substance of the building.
§ 521. Ownership.] To constitute arson it is not necessary that
another person than the accused should have had ownership in the
building set on fire. It is sufficient that at the time of the burning
another person was rightfully in the possession of, or was actually
occupying, such building, or any part thereof.
§ 522. Variance in proof.] An omission to designate, or error in
designating in an indictment for arson, the owner or occupant of a
building, shall not prejudice the proceedings thereupon, if it appears
that upon the whole description given of the building, it is sufficiently
identified to enable the prisoner to prepare his defense.
§ 523. Malice.] Malice sufficient to constitute arson is inferred
from proof that the prisoner committed an act of burning a building,
and that some other person was rightfully in possession of, or actually
occupying any part thereof. It is not necessary that the accused
should have had actual knowledge of such possession or occupancy, or
should have intended to injure any person.
§ 524. No intent to DESTROY.] But the burning of a building
under circumstances which shows beyond a reasonable doubt, that
fhere was no intent to destroy it, is not arson.
§ 525. Contiguous buildings.] Where any appurtenance to any
building is so situated with reference to such building, or where any
building is so situated with reference to another building, that the
burning of one will manifestly endanger the other, a burning of the
one is deemed a burning of the other, within the foregoing definition
of arson, and as against any person actually participating in the
original setting fire, as of the moment when the fire from the one
shall communicate to and burn the other.
§ 526. Degrees of arson. | Arson is distinguished into four degrees.
§ 527. First .degree.] Maliciously burning in the night time an
inhabited building, in which there is at the time some human being,
is arson in the first degree.
§ 528. Appurtenances to buildings. | No warehouse, barn, shed,
or other outhouse, is a subject of arson in the first degree, unless it is
immediately connected with, and forms part of an inhabited building.
§ 529. Arson in second degree.] Maliciously burning in the day
time an inhabited building, in which there is at the time some human
being, is arson in the second degree.
§ 530. In night time when same.] Maliciously burning in the
night time a building, not an inhabited building, but adjoining to or
within the curtilage of an inhabited building in which there is at the
time some human being, so that such inhabited building is endangered,
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even though it be not in fact injured by such burning, is arson in the
second degree.
§531. In day time when THIRD degree.] Maliciously burning in
the day time a building, the burning of which in the night time would
be arson in the second degree, is arson in the third degree.
§ 532. In night time.] Maliciously burning in the night time any
building, not the subject of arson in the first or second degree,
including any house for public worship, school-house, or public build
ing, belonging to the people of this territory, or to any county, city,
town, or village, any building in which have usually been deposited
the papers of any public officer, and any barn, mill, or manufactory,
is arson in the third degree.
§533. Fourth degree defined.] Maliciously burning in the day
time any building the burning of which in the night time would be
arson in the third degree, is arson in the fourth degree.
§ 534. Punishment of arson.] Arson is punishable by imprison
ment in the territorial prison, as follows:
1. Arson in the first degree, for any term not less than ten years.
2. Arson in the second degree, not exceeding ten years and not less
than seven years.
3. Arson in the third degree, not exceeding seven years and not less
than four years.
4. Arson in the fourth degree, not exceeding four years'and not less
than one year; or by imprisonment in a county jail not exceeding one
year.

CHAPTER XLII.
BURGLARY AND HOUSE-BREAKING.

§ 535. Burglary in first degree.] Every person who breaks into
and enters in the night time the dwelling-house of another, in which
there is at the time some human being, with intent to commit some
crime therein, either:
1. By forcibly bursting or breaking the wall, or an outer door, window,
or shutter of a window of such house, or the lock or bolt of such door,
or the fastening of such window, or shutter; or,
2. By breaking in any other manner, being armed with a dangerous
weapon, or being assisted or aided by one or more confederates, then
actually present; or,
3. By unlocking an outer door by means of false keys, or by picking
the lock thereof,
Is guilty of burglary in the first degree.
§ 536. In second degree.] Every person who breaks into any
dwelling-house in the day time under such circumstances as would
have constituted the crime of burglary in the first degree if committed
in the night time, is guilty of burglary in the second degree.
§ 537. Same.] Every person who. having entered the dwelling
house of another in the night time, through an open outer door or
window, or other aperture not made by such person, breaks any inner
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door, window, partition, or other part of such house, with intent to
commit any crime, is guilty of burglary in the second degree.
§ 538. Same.] Every person who, being lawfully in any dwellinghouse, breaks in the night time any inner door of the same house,
with intent to commit any crime, is guilty of burglary in the second
degree.
§.539. Burglary, third degree.] Every person who breaks into
any dwelling-house in the night time, with intent to commit a crime,,
but under such circumstances as do not constitute the offense of bur
glary in the first degree, is guilty of burglary in the third degree.
§ 540. Other burglaries in third degree.] Every person who breaks
and enters, in the day or in the night time, either:
1. Any building within the curtilage of a dwelling-house, but not
forming a part thereof; or,
2. Any building, or any part of any building, booth, tent, railroad car.
vessel, or other structure or erection in which any property is kept,
with intent to steal therein, or to commit any felony,
Is guilty of burglary in the third degree.
§ 541. Burglary in fourth degree.] Every person who breaks
and enters the dwelling house of another by day or by night, in such
manner as not to constitute any burglary specified in the preceding
section, with intent to commit a crime, is guilty of burglary in the
fourth degree.
§ 542. Same.] Every person, who, having committed any crime in
the dwelling house of another, breaks in the night time, any outer
door, window shutter, or other part of such house to get out of the
same, is guilty of burglary in the fourth degree.
§ 543. Punishment.] Burglary is punishable by imprisonment in
the territorial prison as follows:
1. Burglary in the first degree, for any' term not less than ten years.
2. Burglary in the second degree, not exceeding ten years, and not
less than five years.
3. Burglary in the third degree not exceeding five years.
4. Burglary in the fourth degree, not exceeding three years.
§ 544. Burglar's implements.] Every person, who, under circum
stances not amounting to any felony, has in his possession in the
night time any dangerous, offensive weapon or instrument whatever,
or any picklock, crow, key, bit, jack, jimmy, nippers, pick, betty, or
other implement of burglary, with intent to break and enter any
building or part of any building, booth, tent, railroad car, vessel,
or other structure or erection, and to commit any felony therein, is
guilty of a misdemeanor.
§ 545. Entering other buildings.] Every person, who, under
circumstances not amounting to any burglary, enters any build
ing, or part of any building, booth, tent, warehouse, railroad car,
vessel, or other structure or erection with intent to commit any felony,
larceny, or malicious mischief, is guilty of a misdemeanor.
§ 546. Dwelling house defined.] The term " dwelling house," asused in this chapter, includes every house or edifice, any part of which
has usually been occupied by any person lodging therein at night,
and any structure joined to and immediately connected with such a.
house or edifice.

766

Crimes Defined.

Penal Code.

% 547. Night time defined.] The words "night time" in this chap
ter, include the period between sunset and sunrise.

CHAPTER XLIII.
FORGERY AND COUNTERFEITING.

§ 54S. Forgery of wills, &c] Every person, who. with intent to
defraud, forges, counterfeits, or falsely alters:
1. Any wul or codicil of real or personal property, or any deed or
other instrument being or purporting to be the act of another, by
which any right or interest in real property is, or purports to be
transferred, conveyed, or in any way charged or affected: or,
2. Any certificate or endorsement of the acknowledgment by any
person of any deed or other instrument which by law may be
recorded or given in evidence, made or purporting to have been made
by any officer duly authorized to make such certificate or indorse
ment; or,
3. Any certificate of the proof of any deed, will, codicil, or other
instrument, which by law may be recorded or given in evidence, made
or purporting to have been made by any court, or officer duly author
ized to make such certificate.
Ts guilty of forgery in the first degree.
§ 549. Forgery of public securities.] Every person who, with
intent to defraud, forges, counterfeits, or falsely alters:
1. Any certificate or other public security, issued or purporting to
have been issued under the authority of this territory, by virtue of any
law thereof, by which certificate or other public security, the payment
of any money, absolutely or upon any contingency, is promised, or the
receipt of any money or property acknowledged: or.
2. Any certificate of any share, right, or interest in any public stock,
created by virtue of any law of this territory, issued or purporting to
have been issued by any public officer, or any other evidence of any
debt or liability of the people of this territory, either absolute or con
tingent, issued or purporting to have been issued by any public offi
cer; or.
3. Any indorsement or other instrument, transferring or purporting
to transfer the right or interest of any holder of any such certificate,
public security, certificate of stock, evidence of debt or liability, or of
any person entitled to such right or interest,
Is guilty of forgery in the first degree.
§550. Of public and corporate seals. | Every person who. with
intent to defraud, forges, or counterfeits the great or privy seal of this
territory, the seal of any public office authorized by law. the seal of
any court of record, including jud»e of probate seals, or the seal of any
corporation created by the laws of this territory, or of any state, gov
ernment, or country, or any other public seal authorized or recognized
by the laws of this territory, or of any other state, government #or
country, or who falsely makes, forges, or counterfeits any impression
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purporting to be the impression of an}7 such seal, is guilty of forgery
in the second degree.
§ 551. Forgery of records and official returns.] Every person
who, with intent to defraud, falsely alters, destroys, corrupts, or
falsifies:
1. Any record of any will, codicil, conveyance, or other instrument,
the record of which is, by law, evidence; or,
2. Any record of any judgment in a court of record, or any enroll
ment of any decree of a court of equity; or,
3. The return of any officer, court, or tribunal to any process of any
court.
Is guilty of forgery in the second degree.
§ 552. Making false entries.] Every person who, with intent to
defraud, falsely makes, forges, or alters any entry in any book of rec
ords, or any instrument purporting to be any record or return, speci
fied in the last section, is guilty of forgery in the second degree.
§ 553. False certificates.) If any officer authorized to take the
acknowledgment or proof of any conveyance of real property, or of
<iny other instrument which by law may be recorded, knowingly and
falsely certifies that any such conveyance or instrument was acknowl
edged by any other party thereto, or was proved by any subscribing
witness, when in truth such conveyance or instrument was not
acknowledged or proved as certified, he is guilty of forgery in the
second degree.
*
§ 554. False bank note plates.] Every person who makes or
engraves, or causes or procures to be made or engraved, any plate in
the form or similitude of any promissory note, bill of exchange, draft,
check, certificate of deposit, or other evidence of debt, issued by any
banking corporation or association, or individual banker, incorporated
or carrying on business under the laws of this territory, or of any other
state, government, or country, without the authority of such bank, or
has or keeps in his custody or possession any such plate, without the
authority of such bank, with intent to use or permit the same to be
used for the purpose of taking therefrom any impression, to be passed,"
sold, or altered, or has or keeps in his custody or possession, without
the authority of such bank, any impression taken from any such plate,
with intent to have the same filled up and completed for the purpose
of being passed, sold, or altered : or makes or causes to be made, or has
in his custody or possession, any plate upon which are engraved any
figures, or words, which may be used for the purpose of falsely alter
ing any evidence of debt issued by any such bank, with the intent to
use the same, or to permit them to be used for such purpose, is guilt}'
of forgery in the second degree.
§ 555. Imitation of a genuine. | Every plate specified in the last
section shall be deemed to be in the form and similitude of the
genuine instrument imitated, in either of the following cases:
1. When the engraving on such plate resembles and conforms to
such parts of the genuine instrument as are engraved; or,
2. When such plate is partly finished, and the part so finished
resembles and conforms to similar parts of the genuine instrument.
§ 556. Sale of forged evidences.] Every person who sells,
exchanges, or delivers for any consideration any forged or counter
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feited promissory note, check, bill, draft, or other evidence of debt, or
engagement for the payment of money absolutely, or upon any con
tingency, knowing the same to be forged or counterfeited, with intent
to have the same uttered or passed, or who offers any such note or
other instrument for sale, exchange, or delivery for any considera
tion, with the like knowledge and intent, or who receives any such
note or other iustrument upon a sale, exchange, or delivery for any
consideration, with the like knowledge and intent, is guilty of forgery
in the second degree.
§ 557. Having in possession.] Every person, "who, with intent to
defraud, has in his possession any forged, altered, or counterfeit
negotiable note, bill, draft, or other evidence of debt, issued or pur
porting to have been issued by any corporation or company duly
authorized for that purpose by the laws of this territory, or of any other
state, government, or country, the forgery of which is hereinbefore
declared to be punishable, knowing the same to be forged, altered, or
counterfeited, with intent to utter the same as true or as false, or to
cause the same to be so uttered, is guilty of forgery in the second degree.
§ 558. Other forged instruments.] Every person, who has in his
possession any forged or counterfeited instrument, the forgery of
which is hereinbefore declared to be punishable, other than such as
are enumerated in the last section, knowing the same to be forged,
counterfeited, or falsely altered, with intent to injure or defraud by
uttering the same as true, or as false, or by causing the same to be so
uttered, is guilty of forgery in the fourth degree.
§ 559. Issuing spurious certificates.] Every officer, and every
agent of any corporation or joint stock association formed or existing
under or by virtue of the laws of this territory, or of any other state,
government, or country, who, within this territory, willfully signs, or
procures to be signed, with intent to issue, sell, or pledge, or to cause to be
issued, sold, or pledged, or who willfully issues, sells, or pledges, or
causes to be issued, sold, or pledged, any false or fraudulent certificate
or other evidence of the ownership or transfer of any share or shares of
the capital stock of such corporation or association, whether of full paid
shares or otherwise, or of any interest in its property or profits, or of
any certificate or other evidence of such ownership, transfer, or inter
est, or any instrument purporting to be a certificate or other evidence
of such ownership, transfer, or interest, the signing, issuing, selling, or
pleding of which has not been duly authorized by the board of direc
tors, or other managing body of such corporation or association
having authority to issue the same, is guilty of forgery in the second
degree.
& 560. Reissuing cancelled certificates.] Every officer, and every
agent of any corporation or joint stock association formed or existing
under or by virtue of the laws of this territory, or of any other state,
government, or country, who within this territory willfully reissues,
sells, or pledges, or causes to be reissued, sold, or pledged, any sur
rendered or canceled certificate, or other evidence of the ownership or
transfer of any share or shares of the capital stock of such corporation
or association, or of an interest in its property or profits, with intent,
to, defraud is guilty of forgery in the second degree.
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§ 561. False evidences of debt.] Every officer and every agent of
any corporation, municipal or otherwise, of any joint stock associa
tion formed or existing under or by virtue of the laws of this tei*ritory,
or of any other state, government, or country, who within this terri
tory willfully signs or procures to be signed with intent to issue, sell,
or pledge, or to cause to be issued, sold, or pledged, or who willfully
issues, sells, or pledges, or causes to be issued, sold, or pledged, any
false or fraudulent bond or other evidence of debt against such corpora
tion or association of any instrument purporting to be a bond or
other evidence of debt against such corporation or association, the
signing, issuing, selling, or pledging of which has not been duly
authorized by the board of directors or common council or other
managing body or officers of such corporation having authority to
issue the same, is guilty of forgery in the second degree.
§ 562. Counterfeiting coin.] Every person who counterfeits any
gold or silver coin, whether of the United States or of any foreign
government or country, with intent to sell, utter, use, or circulate the
same as genuine, within this territory, is guilty of forgery in the
second degree.
§ 563. Same.] Every person who counterfeits any gold or silver
<5oin, whether of the United States or of any foreign country or gov
ernment, with intent to export the same, or permit them to be
exported, to injure or defraud any foreign government, or the subjects
thereof, is guilty of forgery in the third degree.
§ 564. Forging process of court.J Every person who, with intent
to defraud, falsely makes, alters, forges, or counterfeits:
1. Any instrument in writing, being or purporting to be any process
issued by any competent court, magistrate or officer, or being, or pur
porting to be, any pleading, proceeding, bond, or undertaking filed or
entered in any court, or being, or purporting to be, any certificate,
order, or allowance, by any competent court or officer, or being, or
purporting to be, any license or authority authorized- by any stat
ute; or,
2. Any instrument or writing being or purporting to be, the act of
another, by which any pecuniary demand or obligation is, or purports
to be created, increased, discharged, or diminished, or by which any
rights or property whatever, are or purport to be, transferred, con
veyed, discharged, diminished, or in any manner affected, the punish
ment of which is not hereinbefore prescribed, by which false making,
altering, forging, or counterfeiting, any person may be affected, bound,
or in any way injured in his person or property,
Is guilty of forgery in the third degree.
§ 565. False entries in public books.] Every person who, with
intent to defraud, makes any false entry. or falsely alters any entry
made in any book of accounts kept in the office of the auditor of this
territory, or in the office of the treasurer of this territory, or of any
county treasurer, by which any demand or obligation, claim, right, or
interest, either against or in favor of the people of this territory, or
any county or town, or any individual, is, or purports to be, discharged,
diminished, increased, created, or in any manner affected, is guilty of
forgery in the third degree.
4»
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§ 566. Forging passage tickets.] Every person who, with intent
to defraud, forges, counterfeits, or falsely alters any ticket, check, or
other paper or writing, entitling or purporting to entitle the holder or
proprietor thereof to a passage upon any railroad, or in any vessel, or
other public conveyance; and every person who, with like intent, sells,
exchanges, or delivers, or keeps or offers for sale, exchange, or delivery,
or receives upon any purchase, exchange, or delivery, any such ticket,
knowing the same to have been forged, counterfeited, or falsely altered,
is guilty of forgery in the third degree. .
§ 567. Forging united states stamps.] Every person who forges,
counterfeits, or alters any postage or revenue stamp of the United
States, or who sells, or offers, or keeps for sale, as genuine, or as forged,
any such stamp, knowing it to be forged, counterfeited, or falsely
altered, is guilty of forgery in the third degree.
§ 568. Making false entries in corporate books.] Every person
Who, with intent to defraud, makes any false entry, or falsely altersany entry made in any book of accounts kept by any corporation
within this territory, or in any book of accounts kept by any such
corporation or its officers, and delivered, or intended to be delivered, to
any person dealing with such corporation, by which any pecuniary
obligation, claim, or credit is, or purports to be, discharged, diminished,
increased, created, or in any manner affected, is guilty of forgery in
the third degree.
§ 569. Same.] Every person who, being a member or officer, or in
the employment of any corporation, association, or partnership, fal
sifies, alters, erases, obliterates, or destroys, any account, or book of
accounts, or records belonging to such corporation, association, or
partnership, or appertaining to their business, or makes any false
entries in such account or book, or keeps any false account in such
business, with intent to defraud his employers, or to conceal any
embezzlement of their money or property, or any defalcation, or other
misconduct, committed by any person in the management of their
business, is guilty of forgery in the fourth degree.
§ 570. Counterfeit coin.] Every person who has in his possession
any counterfeit of any gold or silver coin, whether of the United
States, or of any foreign country or government, knowing the same to
be counterfeited, with intent to sell, utter, use, circulate, or export the
same as true or as false, or by causing the same to be uttered or
passed, is guilty of forgery in the fourth degree.
§ 571. Punishment of forgery.] Forgery is punishable by
imprisonment in the territorial prison as follows:
1. Forgery in the first degree, by imprisonment not less than ten
years.
•
2. Forgery in the second degree, not exceeding ten years, and not
less than five.
3. Forgery in the third degree, not exceeding five years.
4. Forgery in the fourth degree, by imprisonment in the territorial
prison not exceeding two years, or by imprisonment in a county jail
not exceeding one year.
§ 572. Uttering forged instrument or coin.] Every person who,
with intent to defraud, utters, or publishes as true any forged, altered*
or counterfeited instrument, or any counterfeit gold or silver coin..
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the forging, altering, or counterfeiting of which is hereinbefore
declared to be punishable, knowing such instrument, or coin to be
forged, altered, or counterfeited, is guilty of forgery in the same degree
as if he had forged, altered, or counterfeited the instrument or coin so
uttered, except as in the next section specified.
% 573. Exception.] If it appears on the trial of the indictment,
that the accused received such forged or counterfeited instrument or
coin from another, in good faith, and for a good and valuable consider
ation, without any circumstances to justify a suspicion of its being
forged or counterfeited, the jury may find the defendant guilty of
forgery in the fourth degree.
§ 574. Fraudulently signing own name.] Every person who, with
intent to defraud, makes or subscribes any instrument in his own
name, intended to create, increase, discharge, defeat, or diminish any
pecuniary obligation, right, or interest, or to transfer or affect any
property whatever, and utters or passes such instrument, under the
pretense that it is the act of another who bears the same name, is
guilty of forgery in the same degree as if he had forged the instru
ment of a person bearing a different name from his own.
§ 575. Fraudulent indorsing own name.] Every person who, with
intent to defraud, indorses any negotiable instrument in his own
name, and utters or passes such instrument, under the fraudulent pre
tense that it is indorsed by another person who bears the same name,
is guilty of forgery in the same degree as if he had forged the indorse
ment of a person bearing a different name from his own.
§ 576. Erasures and obliterations.] The total or partial erasure,
or obliteration of any instrument or writing, with intent to defraud,
b}> which any pecuniary Obligation, or any right, interest, or claim to
property is, or is intended to be created, increased, discharged, dimin
ished, or in any manner affected, is forgery in the same degree as the
false alteration of any part of such instrument or writing.
§ 577. Writing and written defined.] Every instrument partly
printed and partly written, or wholly printed with a written signature
thereto, and every signature of an individual, firm, or corporation, or
of any officer of such body, and every writing purporting to be such
signature, is a writing or a written instrument, within the meaning of
the provisions of this chapter.
§ 578. Fictitious names.] The false making or forging of an evi
dence of debt, purportiug to have been issued by any corporation, and
bearing the pretended signature of any person, as an agent or officer of
such corporation, is forgery in the same degree as if such person was
at the time an officer or agent of such corporation; notwithstanding
such person may never have been an officer or agent of such corpora
tion, or notwithstanding there never was any such person in existence.
§ 579. Removing or destroying mortgaged chattels.] Every mort
gagor of personal property, or his legal representatives who, while his
mortgage thereof remains in force, and unsatisfied, willfully destroys,
removes, conceals, sells, or in any manner disposes of, or materially
injures the property or any part thereof, covered by such mortgage,
without the written consent of the then holder of such mortgage,
shall be deemed guilty of felony, and shall upon conviction, be pun
ished by imprisonment in the territorial prison for a period not
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exceeding three years, or in the county jail not exceeding one year,
and by fine not exceeding five hundred dollars.

CHAPTER

XLIY.

LARCENY.

§ 580. Larceny defined.] Larceny is the taking of personal prop
erty accomplished by fraud or stealth, and with intent to deprive
another thereof.
§ 581. Larceny of lost property.] One who finds lost property
under circumstances which give him knowledge or means of inquiry
as to the true owner, and who appropriates such property to his own
use, or to the use of another person who is not entitled thereto, with
out having first made such effort to find the owner and restore the
property to him as the circumstances render reasonable and just, is
guilty of larceny.
§ 582. Grand and petit larceny.] Larceny is divided into two
degrees: the first»of which is termed grand larceny, the second petit
larceny.
§ 583. Grand and petit larceny.] (Irand larceny is larceny com
mitted in either of the following cases:
1. When the property taken is of value exceeding twenty dollars.
2. When such property, although not of value exceeding twenty dol
lars in value, is taken from the person of another.
Larceny in other cases is petit larceny.
§ 584. Punishment of grand larceny.] (Irand larceny is pun
ishable by imprisonment in the territorial prison not exceeding five
j^ears.
§ 585. Petit larceny.] Petit larceny is punishable as a misde
meanor.
§ 586. Grand larceny in house or vessel.] When it appears
upon the trial of an indictment for grand larceny that the larceny
alleged was committed in any dwelling house or vessel, the offender
may be punished by imprisonment in the territorial prison not exceed
ing eight years.
§ 587. Tn night time from person. | When it appears upon such
trial, that such larceny was committed by stealing in the night
time, from the person of another, the offender may be punished
by imprisonment in the territorial prison not exceeding ten years.
§ 58S. Larceny of written instrument.] If the thing stolen
consists of any evidence of debt or other written instrument, the
amount of money due thereupon, or secured to be paid thereby,
and remaining unsatisfied, of Which in any contingency might be
collected thereon, or the value of the property, the title to which
is shown thereby, or the sum which might be recovered in the absence
thereof, as the case may be, shall be deemed the value of the thing
stolen.
§ 589. Value of passage ticket.] If the thing stolen is any
ticket, or other paper or writing entitling, or purporting to entitle, the
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holder or proprietor thereof- to a passage upon any railroad or in any
vessel or other public conveyance, the price at which tickets entitling
a person to a like passage, are usually sold by the proprietors of such
conveyance, shall be deemed the value of such ticket.
§ 590. Securities.] All the provisions of this chapter shall apply
where the property taken is an instrument for the payment of money,
evidence of debt, public security, or passage ticket, completed and
ready to be issued or delivered, though the same has never been issued
or delivered by the makers thereof to any person as a purchaser or
owner.
§ 591. Severed fixtures.] All the provisions of this chapter shall
apply where the thing taken is any fixture or part of the realty, and
is severed at the time of the taking, in the same manner as if such
thing had been severed by another person at some previous time.
§ 592. Stealing wrecked goods.] Every person who takes away
any goods from any stranded or wrecked steamboat or other vessel, or
any goods floating on the water, or goods cast by the water upon the
shore, or goods lodged upon drifts, snags, or other obstructions in a
water course, or goods found in any creek, or who knowingly becomes
possessed of any such, and does not deliver the same, within fortyeight hours thereafter, -to the sheriff or the coroner of the county
where the same were found, is guilty of a misdemeanor.
§ 593. Receiving stolen property.] Every person who buys or
receives, in any manner, upon any consideration, any personal prop
erty of any value whatsoever, that has been stolen from any other,
knowing the same to have been stolen, is punishable by imprisonment
in the territorial prison not exceeding five years, or in the county jail
not exceeding six months, or by a fine not exceeding two hundred and
fifty dollars, or by both such fine and imprisonment.
§ 594. Fraudulent consumption of gas.] Every person, who. with
intent to defraud, makes or causes to be made, any pipe or other
instrument, or contrivance, and connects the same, or causes it to be
connected with any pipe laid for conducting illuminating gas, so as to
conduct gas to a point where the same may be consumed without its pass
ing through the meter provided for registering the quantity consumed,
or in any other manner so as to evade paying therefor, and every per
son who with like intent injures or alters any gas meter, or obstructs
its action, is guilty of a misdemeanor.
§ 595. Larceny out of territory.] Every person who steals the
property of another in any other state or country, and brings the same
into this territory, may be convicted and punished in the same man
ner as if such larceny had been committed in this territory; and such
larceny may be charged to have been committed in any town or city
into or through which such stolen property has been brought.
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CHAPTER XLV.
EMBEZZLEMENT.

§ 596. Embezzlement defined.] Embezzlement is the fraudulent
appropriation »f property by a person to whom it has been entrusted.
§ 597. When officer guilty of.] If any person, being an] officer,
director, trustee, clerk, servant, or agent of any association, society,
or corporation, public or private, fraudulently appropriates to
any use or purpose not in the due and lawful execution of his
trust, any property which he has in his possession or under his
control in virtue of his trust, or secretes it with a fraudulent intent to
appropriate it to such use or purpose, he is guilty of embezzlement.
§ 598. When carrier or other guilty of.] If any carrier or other
person having under his control personal property for the purpose of
transportation for hire, fraudulently appropriates it to any use or
purpose inconsistent with the safe keeping of such property and its
transportation according to his trust, he is guilty of embezzlement,
whether he has broken the package in which such property is con
tained or has otherwise separated the items thereof, or not.
§ 599. When trustee, &c, guilty of.] If any person, being a
trustee, banker, merchant, broker, attorney, agent, assignee in trust,
executor, administrator, or collector, or being otherwise entrusted
with or having in his control property for the use of any other person,
or for any public or benevolent purpose, fraudulently appropriates it to
any use or purpose not in the due and lawful execution of his trust, or
secretes it with a fraudulent intent to appropriate it to such use or
purpose, he is guilty of embezzlement.
§ 600. Bailee guilty of.] If any person being entrusted with any
property as bailee, or with any power of attorney for the sale or
transfer thereof, fraudulently converts the same or the proceeds thereof
to his own use, or secretes it or them with a fraudulent intent to
convert to his own use, he is guilty of embezzlement, whether he has
broken the package or otherwise determined the bailment or not.
§ 601. Clerk or servant.] If any clerk or servant of any private
person or copartnership or corporation, except apprentices and persons
within the age of eighteen years, fraudulently appropriates to his own
use, or secretes with a fraudulent intent to appropriate to his own
use, any property of any other person, which has come into his con
trol or care by virtue of his employment as such clerk or servant, he is
guilty of embezzlement.
§602. Distinct taking not neoebsary.] A distinct act of taking
is not necessary to constitute embezzlement, but any fraudulent
appropriation, conversion, or use of property, coming within the
above prohibitions, is sufficient.
§ 603. Evidence of debt.] Any evidence of debt, negotiable by
delivery only, and actually executed, is equally the subject of embez
zlement whether it has been actually delivered or issued as a valid
instrument or not.
§ 604. Claim of title.] Upon any indictment for embezzlement it
is a sufficient defense that the property was appropriated openly
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and avowedly, and under a claim of title preferred in good faith
oven though such claim is untenable. But this provision shall not
excuse the retention of the property of another, to offset or pay
demand held against him.
§ 605. Intent to restore no defense.] The fact that the accused
intended to restore the property embezzled, is no ground of defense,
or of mitigation of punishment, if it has not been restored before an
information has been laid before a magistrate, charging the commis
sion of the offense.
§ 606. Mitigation of punishment.] Whenever it is made to appear
that prior to any information laid before a magistrate, charging the
commission of embezzlement, the person accused voluntarily and
actually restored or tendered restoration of the property alleged to
have been embezzled, or any part thereof, such fact is not a ground of
defense to the indictment, but it authorizes the court to mitigate
punishment in its discretion.
§ 607. Punishment.] Every person guilty of embezzlement is
punishable in the manner prescribed for feloniously stealing property
of the value of that embezzled. And where the property embezzled
is an evidence of debt or right in action, the sum due upon it, or
secured to be paid by it, shall be taken as its value.

CHAPTER XLVI.
EXTORTION.

§ 608. Extortion defined.] Extortion is the obtaining of property
from another with his consent, induced by a wrongful use of force or
fear, or under color of official right.
§ 609. What threats constitute extortion.] Fear, such as will
constitute extortion, may be induced by a threat, either:
1. To do an unlawful injury to the person or property of the indi
vidual threatened, or to any relative of his, or member of his
family; or,
2. To accuse him, or any relative of his, or member of his family, of
any crime; or,3. To expose, or impute to him, or them, any deformity or dis
grace: or,
4. To expose any secret affecting him or them.
■§ 610. Punishment.] Every person who extorts any money or
other property from another, under circumstances not amounting to
robbery, by means of force, or any threat such as is mentioned in the
last section, is punishable by imprisonment in the territorial prison
not exceeding five years.
§611. Same.] Every person who commits any extortion under
color of official right, in cases for which a different punishment is not
prescribed by this code, or by some of the statutes which it specifies
as continuing in force, is guilty of a misdemeanor.
§ 612. Obtaining signature.] Every person who, by any extor
tionate means, obtains from another his signature to any paper or
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instrument, whereby, if such signature were freely given, any prop
erty would be transferred, or any debt, .demand, charge, or right of
action created, is punishable in the same manner as if the actual
delivery of such property or payment of the amount of such debt,
demand, charge, or right of action were obtained.
§613. Sending threatening letters.] Every person who, with intent
to extort any money or other property from another, sends to any per
son any letter or other writing, whether subscribed or not, expressing
or implying, or adapted to imply, any threat, such as is specified in
section 609, is punishable in the same manner as if such money or
property were actually obtained by means of such threat.
§ 614. Attempts to extort money.] Every person who unsuccess
fully attempts, by means of any verbal threat, such as is specified in
section 609, to extort money or other property from another, is guilty
of a misdemeanor.

CHAPTER XLVII.
FALSE PERSONATION AND CHEATS.

§ 615. Falsely personating another.] Every person who falsely
personates another, and in such assumed character, either:
1. Marries or pretends to marry, or to sustain the marriage relation
towards another, with or without the connivance of such other
person; or,
2. Becomes bail or surety for any party in any proceeding whatever,
before any court or officer authorized to take such bail or suretj7; or, 3. Subscribes, verifies, publishes, acknowledges, or proves, in the
name of another person, any written instrument, with intent that the
same may be delivered or used as true; or,
4. Does any other act, whereby, if it were done by the person falsely
personated, he might in any event become liable to any suit or
prosecution, or to pay any sum of money, or to incur any charge, for
feiture or penalty, or whereby any benefit might accrue to the party
personating, or to any other person,
Is punishable by imprisonment in the territorial prison not exceed
ing ten years.
I 616. Falsely personating and receiving.] Every person who
falsely personates another, and in such assumed character receives any
money or property, knowing that it is intended to be delivered to the
individual so personated, with intent to convert the same to his own
use, or to that of another person who is not entitled thereto, is
punishable in the same manner and to the same extent as for larceny
of the money or property so received.
§ 617. Personating officers and others.] Every person who
falsely personates any public officer, civil or military, or any fireman,
or any private individual having special authority by law to perform
any act affecting the rights or interests of another, or assumes, with
out authority, any uniform or badge, by which such are usually dis
tinguished, and in such assumed character does any act whereby
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another person is injured, defrauded, vexed, or annoyed, is guilty of a
misdemeanor.
§618. Obtaining property by false pretenses.] Every person,
who, with intent to cheat or defraud another, designedly, by color or
aid of any false token or writing, or other false pretense, obtains the
signature of any person to any written instrument, or obtains from
any person any money or property, is punishable by imprisonment in
the territorial prison not exceeding three years, or in a county
jail not exceeding one year, or by a fine not exceeding three times the
value of the money or property so obtained, or by both such fine and
imprisonment.
§ 619. For charitable purposes.] Every person who designedly,
by color or aid of any false token or writing, or other false pretence,
obtains the signature of any person to any written instrument, or
obtains from any person any money or property for any alleged charita
ble or benevolent purpose whatever, is punishable by imprisonment in
the territorial prison not exceeding three years, or in a county jail not
exceeding one year, or by a fine not exceeding the value of the money
or property so obtained, or by both such fine and imprisonment.
§ 620. False pretenses.] If the false token by which any money
or property is obtained in violation of sections 618 and 619, is a
promissory note or other negotiable evidence of debt purporting to be
issued by or under the authority of any banking company or corpora
tion not in existence, the person guilty of such cheat is punishable by
imprisonment in the territorial prison not exceeding seven years,
instead of by the punishments prescribed by those sections.
§ 621. Using false check.] The use of a matured check, or other
order for the payment of money, as a means of obtaining any
signature, money, or property, such as is specified in the last two sec
tions, by a person who knows that a drawer thereof is not entitled to
draw for the sum specified therein, upon the drawee, is the use of a
false token within the meaning of those sections, although no
representation is made in respect thereto.
§ 622. Mock auctions.] Every person who obtains any money or
property from another, or obtains the signature of another to any
written instrument, the false making of which would be forgery, by
means of any false or fraudulent sale of property or pretended prop
erty by auction, or by any of the practices known as mock auctions, is
punishable by imprisonment in the territorial prison not exceeding
three years, or in a county jail not exceeding one year, or by a fine not
exceeding one thousand dollars, or by both such fine and imprison
ment, and, in addition thereto, he forfeits any license he may hold to
act as an auctioneer, and is forever disqualified from receiving a
license to act as auctioneer within this territory.
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CHAPTER XLVIII.
FRAUDULENTLY FITTING OUT AND DESTROYING VESSELS.

§ 623. Willfully desteoying vessel.] Every captain or other
officer or person in command or charge of any vessel, who within this
territory willfully wrecks, sinks, or otherwise injures or destroys such
vessel, or any cargo in such vessel, or willfully permits the same to be
wrecked, sunk, or otherwise injured or destroyed, with intent to
prejudice or defraud an insurer or any other person, is punishable by
imprisonment in the territorial prison for life.
§ 624. Same.] Every person other than such as are embraced
within the last section, who is guilty of any act therein prohibited, is
punishable by imprisonment in the territorial prison not exceeding ten
years and not less than three.
§ 625. Intent to wreck vessel.] Every person guilty of fitting
out any vessel, or lading any cargo on board of any vessel, with
intent to cause or permit the same to be wrecked, sunk, or otherwise
injured or destroyed, and thereby to prejudice or defraud an insurer or
any other person, is punishable by imprisonment in the territorial
prison not exceeding ten years, and not less than three.
§ 626. Making false manifest.] Every person guilty of preparing,
making or subscribing any false or fraudulent manifest, invoice, bill
of lading, boat's register or protest, with intent to defraud another, is
punishable by imprisonment in the territorial prison not exceeding
three years, or by a fine not exceeding one thousand dollars, or both.

CHAPTER

XLIX.

FRAUDULENT DESTRUCTION OF PROPERTY INSURED.

§ 627. Destroying property insured.] Every person who willfully
burns, or in any other manner injures or destroys any property
whatever, which is at the time insured against loss or damage by fire,
or by any other casualty, with intent to defraud or prejudice the
insurer, whether the same be the property of such person or of any
other, is punishable by imprisonment in the territorial prison not
exceeding seven years, and not less than four.
§ 628. False proofs.] Every person who presents or causes to be
presented any false or fraudulent claim, or any proof in support of
any such claim, upon any contract of insurance, for the payment
of any loss, or who prepares, makes, or subscribes any account, cer
tificate, survey, affidavit, proof of loss, or other book, paper, or
writing, with intent to present or use the same, or to allow it to
be presented or used in support of any such claim, is punishable by
imprisonment in the territorial prison not exceeding three years, or
by a fine not exceeding one thousand dollars, or both.
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CHAPTER L.
FALSE WEIGHTS AND MEASURES.

§ 629. False weights and measures.] If any person with intent
to defraud, use a false balance, weight, or measure, in the weighing
or measuring of anything whatever, that is purchased, sold, bartered,
shipped or delivered, for sale or barter, or that is pledged, or given in
payment, he shall be punished by fine not exceeding one hundred dol
lars, nor less than five dollars, or by imprisonment in the county jail
not more than thirty days, or by both such fine and imprisonment;
and shall be liable to the injured party in double the amount of
damages.
§ 630. Retaining same.] Every person who retains in his posses
sion any weight or measure, knowing it to be false, unless it appears
beyond a reasonable doubt that it was so retained without intent to
use it, or permit it to be used in violation of the last section, shall be
punished as therein provided.
§ 631. Authorized to be seized.] Every person who is authorized
or enjoined by law to arrest another person for a violation of sections
629 and 630, is equally authorized and enjoined to seize any false
weights or measures found in the possession of the person so arrested,
and to deliver the same to the magistrate before whom the person so
arrested is required to be taken.
§ 632. May be tested and destroyed.] The magistrate to whom
any weight or measure is delivered pursuant to the last section, shall,
upon the examination of the accused, or if the examination is delayed
or prevented, without awaiting such examination, cause the same to
be tested by comparison with standards conformable to law; and if he
finds it to be false, he shall cause it to be destroyed, or to be delivered
to the district attorney of the county in which the accused is liable to
indictment or trial, as the interests of justice in his judgment require.
§ 633. Shall be destroyed—when.] Upon the conviction of the
accused, such district attorney shall cause any weight or measure in
respect whereof the accused stands convicted, and which remains in
the possession or under the control of such district attorney, to be
destroyed.
§ 634. Stamping false weight or tare.] Every person who know
ingly marks or stamps false or short weight, or false tare on any cask
or package, or knowingly sells or offers for sale any cask or package so
marked, is guilty of a misdemeanor.

CHAPTER LI.
FRAUDULENT INSOLVENCIES BY- INDIVIDUALS.

§ 635. Fraudulent conveyance.] Every person who, being a party
to any conveyance or assignment of any real or personal property, or
of any interest therein, made or created with intent to defraud prior
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or subsequent purchasers, or to hinder, delay, or defraud creditors or
other persons, and every person being privy to or knowing of such
conveyance, assignment, or charge, who willfully puts the same in use
as having been made in good faith, is guilty of a misdemeanor.
§ 636. Fraudulent removal op property.] Every person who
removes any of his property out of any county, with intent to prevent
the same from being levied upon by any execution or attachment, or
who secretes, assigns, conveys, or othei'wise disposes of any of his
property, with intent to defraud any creditor, or to prevent such prop
erty being made liable for the payment of his- debts, and everjr person
who receives any such property with such intent, is guilty of a misde
meanor.
§ 637. Assignments—when prohibited.] Every person who, know
ing that his property is insufficient for the payment of all his lawful
debts, assigns, transfers, or delivers any property for the benefit of
any creditor or creditors, upon any trust or condition, that any
creditor shall receive a preference or priority over any other, except
in the cases in which such preference is expressly allowed to be given
by law, or with intent to create such preference or priority, is guilty
of a misdemeanor.
§ 638. Frauds in bankruptcy.] Every person who, upon making
or prosecuting any application for a discharge as an insolvent debtor,
under the provisions of any law now in force, or that may hereafter
be enacted, either:
1. Fraudulently presents, or authorizes to be presented on his behalf,
such application, in a case in which it is not authorized by law; or,
2. Makes or presents to any court or officer, in support of such
application, any petition, schedule, book, account, voucher, or other
paper or document, knowing the same to contain any false state
ment; or,
3. Fraudulently makes and exhibits or alters, obliterates or destroys
any account or voucher relating to the condition of his affairs, or any
entry or statement in such account or voucher; or,
4. Practices any fraud upon any creditor, with intent to induce him
to petition for, or consent to such discharge; or,
5. Conspires with or induces any person fraudulently to unite as
creditor in any petition for such discharge, or to practice any fraud in
aid thereof,
Is guilty of a misdemeanor.

OHAPTEE LII.
fraudulent insolvencies by corporations, and other frauos, in
their management.
§ 639. Fraud in subscriptions for stock.] Every person who signs
the name of a fictitious person to any subscription for, or agreement
to take stock in any corporation, existing or proposed; and every
person who signs, to any subscription or agreement, the name of any
person, knowing that such person has not means or does not intend in
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good faith to comply with all the terms thereof, or under any under
standing or agreement that the terms of such subscription or agree
ment are not to be complied with or enforced, is guilty of a misde
meanor.
§ 640. Frauds in procuring organization.] Every officer, agent, or
clerk, of any corporation, or of any persons proposing to organize a
corporation, or to increase the capital stock of any corporation, who
knowingly exhibits any false, forged, or altered book, paper, voucher,
security, or other instrument ot evidence to any public officer or
board authorized by law to examine the organization of such corpora
tion, or to investigate its affairs, or to allow an increase of its capital,
with intent to deceive such officer or board in respect thereto, is
punishable by imprisonment in the territorial prison not exceeding
ten years, and not less than three years.
§ 641. Unauthorized use of names.] Every person, who, without
being authorized so to do, subscribes the name of another to, or inserts
the name of another in any prospectus, circular, or other advertise
ment or announcement of any corporation or joint stock associa
tion existing, or intended to be formed, with intent to permit the same
to be published and thereby to lead persons to believe that the person
whose name is so subscribed is an officer, agent, member, or promoter
of such corporation or association, is guilty of a misdemeanor.
§ 642, Misconduct of directors.] Every director of any stock cor
poration, who concurs in any vote or act of the directors of such
corporation, or any of them, by which it is intended, either:
1. To make any dividend, except from the surplus profits arising
from the business of the corporation, and in the cases and manner
allowed by law; or,
2. To divide, withdraw, or in any manner pay to the stockholders, or
any of them, any part of the capital stock of the corporation; or to
reduce such capital stock without the consent of the legislature; or,
3. To discount or receive any note or other evidence of debt in pay
ment of any installment actually called in, and required to be paid,
or with the intent of providing the means of making such pay
ment; or,
4. To receive or discount any note or other evidence of debt with
the intent of enabling any stockholder to withdraw any part of the
money paid in by him, or his stock; or,
5. To apply any portion of the funds of such corporation, except
surplus profits, directly or indirectly, to the purchase of shares of its
own stock; or,
6. To receive any such shares in payment or satisfaction of any debt
due to such corporation; or,
7. To receive from any other stock corporation, in exchange for the
shares, notes, bonds, or other evidences of debt of their own corpora
tion, snares of the capital stock of such other corporation, or notes,
bonds, or other evidences of debt issued by such other corporation,
* Is guilty of a misdemeanor.
§ 643. Same in banks.] Every director of any corporation having
banking powers, who concurs in any vote or act of the directors of
such corporation, or any of them, by which it is intended, either:
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1. To make any loan, or discount, by which the whole amount of the
loans and discounts of the corporation is made to exceed three times
its capital stock then paid in and actually possessed-; or,
2. To make any loan or discount to any director of such corporation,
or upon paper upon which any such director is responsible, to an
amount exceeding in the aggregate one-third of the capital stock of
such corporation then paid in and actually possessed,
Is guilty of a misdemeanor.
§ 644. Loans not invalid.] Nothing in the last section shall ren
der any loan made by the director* of any such corporation in viola
tion thereof, invalid.
§ 645. Sale, &c, of bank notes.] Every officer or agent of any cor
poration having banking powers, who sells, or causes or permits to be
sold, any bank notes of such corporation, or pledges, or hypothecates,
or causes or permits to be pledged or hypothecated, with any other
corporation, association, or individual, any such notes, as a security for
a loan or for any liability of such corporation, is punishable by imprison
ment in a county jail not exceeding one year, or by a fine not exceed
ing five thousand dollars, or both.
§ 646. Circulating excess of bank notes.] Every officer or agent
of any eorporation having banking powers, who issues or puts in
circulation, or causes or permits to be issued or put in circulation,
the bank notes of such corporation, to an amount, which, together
with previous issues, leaves in circulation, or outstanding, a greater
amount of notes than such corporation is allowed by law to issue and
circulate, is punishable by imprisonment in a county jail not exceeding
one year, or by a fine not exceeding five thousand dollars, or both.
§ 647. Officer making guarantee or indorsement.] Every officer
or agent of any banking corporation, who makes or delivers any
guarantee or endorsement upon behalf of such corporation, whereby
it may become liable upon any of its discounted notes, bills or obliga
tions, in any sum beyond the amount of loans and discounts which
such corporation may legally make, is guilty of a misdemeanor.
§ 648. Overdrawing account.] Every officer, agent, teller, clerk,
or servant of any bank, banking association, or savings bank, who
knowingly overdraws his account with such bank, and thereby
wrongfully obtains the money, notes, or funds of such bank, is guilty
of a misdemeanor.
§ 649. Omitting to enter receipt.] Every director, officer, or
agent of any corporation or joint stock association, who knowingly
receives or possesses himself of any property of such corporation or
association, otherwise than in payment of a just demand, and who,
with intent to defraud, omits to make, or to cause or direct to be made,
a full and true entry thereof, in the books or accounts of such corpo
ration or association, is guilty of a misdemeanor.
§ 650. Destroying or falsifying books.] Every director, officer,
agent, or member of any corporation or joint stock association, who.
with intent to defraud, destroys, alters, mutilates, or falsities any or"
the books, papers, writings, or securities belonging to such corporation
or association, or makes or concurs in making any false entry or
omits or concurs in omitting to make any material entry in any
book of accounts, or other record or document kept by such corpora
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tion or association, is punishable by imprisonment in the territorial
prison not exceeding ten years, and not less than three, or by impris
onment in a county jail not exceeding one year, or by a fine not
exceeding five hundred dollars, or by both such fine and imprisonment.
§ 651. Publishing false reports.] Every director, officer, or agent
of any corporation or joint stock association, who knowingly concurs in
making, or publishes any written report, exhibit, or statement of its
affairs or pecuniary condition, containing any material statement
which is false, other than such as are mentioned in sections 640
and 641, or willfully refuses or neglects to make or deliver any
written report, exhibit or statement required by law, is guilty of a mis
demeanor.
§ 652. Refusing to permit inspection.] Every officer or agent of
any corporation having or keeping an office within this territory, who
has in his custody or control any book, paper, or document of such
corporation, and who refuses to give to a stockholder, or member of
such corporation, lawfully demanding, during office hours, to inspect
or take a copy of the same, or any part thereof, a reasonable oppor
tunity so to do, is guilty of a misdemeanor.
§ 653. Insolvencies deemed fraudulent.] Every insolvency of a
moneyed corporation is deemed fraudulent, unless its affairs appear,
upon investigation, to have been administered fairly and legally, and
generally with the same care and diligence that agents receiving a
compensation for their services are bound by law to observe.
§ 654. How punishable.] In every case of a fraudulent insolvency
of a moneyed corporation, every director thereof who participated in
such fraud, if no other punishment is prescribed therefor by this code,
or any of the acts which are specified as continuing in force, is guilty
of a misdemeanor.
§ 655. Violation of duty.] Every directer of any moneyed corpora
tion, who willfully does any act as such director, which is expressly for
bidden by law, or willfully omits to perform any duty expressly imposed
upon him as such director, by law, the punishment for which act or
omission is not otherwise prescribed by this code, or by some of the
acts which it specifies as continuing in force, is guilty of a misde
meanor.
§ 656. Contracting debt, exceeding means.] Every officer, agent,
or stockholder of any railroad company who knowingly assents to, or
has any agency in contracting, any debt, by, or on behalf of such
company, unauthorized by a special law for the purpose, the amount
of which debt with other debts of the company, exceeds its available
means for the payment of its debts, in its possession, under its control,
and belonging to it, at the time such debt is contracted, including its
bona fide and available stock subscriptions, and exclusive of its real
estate, is guilty of a misdemeanor.
§ 657. Debt not invalid.] The last section does not affect the
validity of a debt created in violation of its provisions, as against the
company.
§ 658. Director presumed to have knowledge.] Every director of
a corporation, or joint stock association, is deemed to possess such
a knowledge of the affairs of his corporation, as to enable him to
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determine whether any act. proceeding, or omission of its directors, is
a violation of this chapter.
§ 659. When presumed to have assented.] Every director of a
corporation, or joint stock association, who is present at a, meeting of
the directors, at which any act, proceeding, or omission of such direc
tors, in violation of this chapter occurs, is deemed to have concurred
therein, unless he at the time causes, or in writing requires, his dissent
therefrom to be entered in the minutes of the directors.
§660. Same, when absent.] Every director of a corporation, or
joint stock association, although not present at a meeting of the
directors, at which any act, proceeding, or omission of such directors,
in violation of this chapter occurs, is deemed to have concurred therein,
if the fact, constituting such violation appear on the records or
minutes of the proceedings of the board of directors, and he remains
a director of the same company for six months thereafter, and does
not, within that time, cause, or in writing require his dissent from
such illegality to be entered in the minutes of the directors.
§ 661. Foreign corporations.] It is no defense to a prosecution for
a violation of the provisions of this chapter, that the corporation was
one created by the laws of another state, government, or countrj', if it
was one carrying on business, or keeping an officer therefor, within this
territory.
§ 662. Director defined.] The term director, as used in this
chapter, embraces any of the persons having by law the direction or
management of the affairs of a corporation, by whatever name such
persons are described in its charter, or known by law.

CHAPTER LIII.
frauds in the sale of passage tickets.
§ 663. Passage tickets—to be sold by whom.] No person except
the persons designated in section 670, shall issue, or sell, or offer to
sell, within this territory, any passage ticket, or any instrument given
or purporting to give any right, either absolutely or upon any condi
tion or contingency, to any passage or conveyance upon any vessel or
railroad train, unless he is an authorized agent of the owners or con
signees of such vessel, or of the company running such train, and no
person is deemed an authorized agent of such owners, consignees, or
company, within the meaning of this chapter, unless he has been by
them duly appointed by an authority in writing, and which designates
the name of the company, line, vessel, or railroad for which such
person is authorized to act as agent, together with the street and
number of the street, and the city, town, or village in which his office
shall be kept, for the sale of passage tickets.
§ 664. Same —restrictions.] No persons except the persons designated
in section 670 shall, within this territory, ask, take, or receive any
money or valuable thing as a consideration for any passage or con
veyance upon any vessel or railroad train, or for the procurement of
•any ticket, or instrument giving or purporting to give aii3r right, either

Penal Code.

Crimes Defined.

785

absolutely, or upon any condition, or contingency, to any passage or
conveyance upon any vessel, or railroad train, unless he is an authorized
agent within the provisions of the last section; nor shall any person,
as such agent, sell any such ticket or instrument, or ask, take, or receive
any consideration for any such passage or conveyance, excepting at
the office designated in his appointment, nor until he has been
authorized to act as such agent according to the provisions of the pre
ceding section, nor for a sum exceeding the price charged at the
time of such sale, by the company, owners, or consignees of the vessel
or railroad referred to in such ticket. Nor shall any such ticket or
instrument be issued or sold, which purports to entitle a person to a
passage by any mode of conveyance, or to any place of destination, or
by any route, vessel, or train, other than the one bargained for.
§ 665. Unlawfully procuring tickets.] No person other than an
agent appointed, as provided in section 663, shall sell, or offer to sell,
or in any way attempt to dispose of any order, certificate, receipt, or
other instrument for the purpose, or under the pretense of procuring
any ticket, or instrument mentioned in section 663, upon any company
or line, vessel or railroad train therein mentioned. And every such
order sold or offered for sale by any agent, must be directed to the
company, owners, or consignees at their office.
§ 666. Punishment.] Every person guilty of a violation of any of
the provisions of the preceding sections of this chapter, is punish
able by imprisonment in the territorial prison not exceeding two
years, or by imprisonment in a county jail not less than six
months.
§ 667. Conspiring to sell passage tickets.] All persons who con
spire together to sell or attempt to sell, to any person, any passage
ticket, or other instrument mentioned in sections 663 and 665, in viola
tion of those sections, and all persons, who, by means of any such con
spiracy obtain, or attempt to obtain, any money or other property,
under the pretense of procuring or securing any passage or right of
passage in violation of this chapter, are punishable by imprisonment
in the territorial prison not exceeding five years.
§ 668. Conspirators may be indictedJ Persons guilty of violating
the last section, may be indicted and convicted for a conspiracy,
notwithstanding the object of such conspiracy has been executed.
§ 669. Certain offices declared disorderly houses,] All offices
kept for the purpose of selling passage tickets in violation of any of
the provisions of this chapter, and all offices where any such sale is
made, are deemed disorderly houses; and all persons keeping any such
office, and all persons, associating together for the purpose of violating
any of the provisions of this chapter, are punishable by imprisonment
in a county jail for a period not exceeding six months, and not less
than three months.
§ 670. Who allowed to sell tickets.] The provisions of this
chapter do not prevent the actual owners or consignees of any vessel,
from selling passage tickets thereon, nor do they prevent the pur
ser or clerk of any vessel, or station master upon any railroad, or other
ticket kagent of any vessel or railroad, from selling in his office on
board of such vessel, or in any station on such railroad, any passage
tickets upon .such vessel or railroad, nor do they prevent any conductor
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upon any railroad from selling any passage tickets upon the trains of
such railroad.
§ 671. Delay in departure op vessels.] Whenever the departure
of any vessel, for a passage on board of which, to a port without this
territory, any ticket or instrument above mentioned has been sold,
is delayed more than two days after the day of departure mentioned
in such ticket, the person holding such ticket is entitled to his board
and lodging in such vessel without any additional charge, from the
second day after the day named for departure until the actual depart
ure of such vessel, and is also entitled to receive from the owners or
consignees of such vessel, fifty cents per day for each day of such
detention. And in case of refusal on the part of the owners, con
signees, or master of the vessel so detained, to comply with this
section, the person holding such ticket is entitled to recover back
from the owners or consignees the amount of passage paid by him,
together with his damages for such detention, not exceeding fitly
dollars.
§ 672. Passage tickets—requisites.] Every ticket or instrument
issued as evidence, of a right of passage upon the Missouri river, from
any port in this territory, to any port of any other state or terri
tory, and every certificate or order issued for the purpose, or under
pretense of procuring any such ticket or instrument, and every
receipt for money paid for any such ticket or instrument must state
the name of the vessel on board of which the passage is to be made,
the name of the owners or consignees of such vessel, the name of the
company, or line, if any, to which such vessel belongs, the place from
which such passage is to commence, the place where such passage is
to terminate, the day of the month and year upon which the voyage
is to commence, the name of the person or persons purchasing such
ticket or instrument, or receiving such order, certificate, or receipt,
and the amount paid therefor; and such ticket or instrument, order,
certificate, or receipt, unless sold or issued by the owners or consignees
of such vessel, must be signed by their authorized agent.
§ 673. Not filled out —misdemeanor.] Every person who issues,
sells, or delivers to another, any ticket, instrument, certificate, order,
or receipt, which is not made or filled out as prescribed in the last
section, is guilty of a misdemeanor.
§ 674. Requisites of indictment.] No indictment or conviction
under any provision of the pi-eceding sections of this chapter, for the
sale, attempted sale, issuing or delivering of any ticket, instrument,
certificate, order, or receipt, is defective, because such ticket, instru
ment, certificate, order, or receipt is not made or filled out according
to the requirements of the last section.
§ 675. Company defined.] The term company, as used in this
chapter, includes all corporations, whether created under the laws of
this territory, or of those of any other state or nation.
§676. Foreion railroad companies.] The provisions of this chapter
do not permit railroad companies incorporated in any other state to
sell passage tickets under this chapter in this territory; nor do they
permit the owners or agents of any vessel to sell tickets for or on
behalf of any such railroad company, unless such agent be a resident
of this territory.
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CHAPTER

LIY.

FRAUDULENT ISSUE OF DOCUMENTS OF TITLES TO MERCHANDISE.

§ 677. Bills of lading.] Every person being the master, owner, or
agent of any vessel, or officer, or agent of any railroad, express, or
transportation company, or otherwise being or representing any car
rier who delivers any bill of lading, receipt, or other voucher, or by
which it appears that any merchandise of any description has been
shipped on board any vessel, or delivered to any railroad, express, or
transportation company, or other carrier, unless the same has been so
shipped or delivered, and is at the time actually under the control of
such carrier, or the master, owner, or agent of such vessel, or of some
officer or agent of such company, to be forwarded as express in such
bill of lading, receipt, or voucher, is punishable by imprisonment in
the territorial prison not exceeding five years, or by a fine not exceed
ing one thousand dollars, or both.
§ 678. Warehouse receipts.] Every person carrying on the busi
ness of a warehouseman, wharfinger, or other depositary of property,
who issues any receipt, bill of lading, or other voucher for any mer
chandise of any description which has not been actually received upon
the premises of such person, and is not under his actual control at the
time of issuing such instrument, whether such instrument is issued to
a person as being the owner of such merchandise, or as security for
any indebtedness, is punishable by imprisonment in the territorial
prison not exceeding five years, or by a fine not exceeding one thou
sand dollars, or both.
§ 679. Exceptions.] No person can be convicted of any offense
under the last two sections by reason that the contents of any barrel,
box, case, cask, or other vessel or package mentioned in the bill of lad
ing, receipt or other voucher did not correspond with the description
given in such instrument of the merchandise received, if such descrip
tion corresponded substantially with the marks, labels, or brands upon
the outside of such vessel or package, unless it appears that the
accused knew that such marks, labels, or brands were untrue.
§ 680. Duplicate receipts.] Every person mentioned in sections
677 and 678, who issues any second or duplicate receipt or voucher, of
a kind specified in those sections, at a time while any former receipt
or voucher for the merchandise specified in such second receipt is out
standing and uncanceled, without writing across the face of the same
the word " duplicate," in a plain and legible manner, is punishable by
imprisonment in the territorial prison not exceeding five years, or by
a fine not exceeding one thousand dollars, or both.
§ 681. Selling goods so received.] Every person mentioned in
sections 677 and 678 who sells, hypothecates, or pledges any merchan
dise for which any bill of lading, receipt, or voucher has been issued by
him, without the consent in writing thereto of the person holding such
bill, receipt, or voucher, is punishable by imprisonment in the terri
torial prison not exceeding five years, or by a fine not exceeding one
thousand dollars, or both.
§ 682. Bill of lading or receipt must be canceled when.] Every
person, such as mentioned in section 678, who delivers to another any
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merchandise for which any bill of lading, receipt, or voucher has been
issued, unless such receipt or voucher bore upon its face the words
•' not negotiable," plainly written or stamped, or unless sjich receipt is
surrendered to be canceled at the time of such delivery, or unless, in
the case of a partial delivery, a memorandum thereof is endorsed upon
such receipt or voucher, is punishable by imprisonment , in the terri
torial prison not exceeding five years, or by a fine not exceeding one
thousand dollars, or both.
§ 683. Do not apply.] The last two sections do not apply where
property is demanded by virtue of process of law.

CHAPTER LV.
MALICIOUS

INJURIES

TO

RAILROADS, HIGHWAYS, BRIDGES, AND
GRAPHS

TELE

§ 684. Injuries to railroads.] Every person who maliciously,
either:
1. Removes, displaces, injures, or destroys any part of any railroad,
whether for steam or horse cars, or any track of any railroad, or any
branch or branchway, switch, turnout, bridge, viaduct, culvert,
embankment, station house, or other structure or fixture, or any part
thereof, attached to or connected with any railroad; or,
2. Places any obstruction upon the rails or tracks of any railroad,
or of any branch, branchway, or turnout connected with any railroad,
Is punishable by imprisonment in the territorial prison not exceed
ing four years, or in a county jail not less than six months.
§ 685. Cases where death ensues.] Whenever any offense speci
fied in the last section results in the death of any human being, the
offender is punishable by imprisonment in the territorial prison for
not less than four years.
§ 686. Injuries to highways, &c.J Every person who maliciously
digs up, removes, displaces, breaks, or otherwise injures or destroys
any public highway or bridge, or any private way laid out by
authority of law, or bridge uppn such way, is guilty of felony.
§ 687. Obstructing highway.] Every person who shall knowingly
and willfully obstruct, or plow up, or cause to be obstructed or plowed
up, any public highway or public street of any town, except by order
of the road supervisors for the pm*pose of working the same, or injure
any bridge on the public highway, shall be deemed guilty of a misde
meanor, and upon conviction shall be punished by fine not exceeding
one hundred dollars, and shall be liable for all damages to person or
property by reason of the same.
§ 688. Toll Houses and turnpike gates.] Every person who
maliciously injures or destroys any toll house or turnpike gate, is
guilty of felony.
§ 689. Mile boards and guide posts.] Every person who removes
or injures any mile board, mile stone, or guide post, or any inscription
on sucb, erected upon any highway, is guilty of a misdemeanor.
§ 690. Injuring telegraph.] Every person who maliciously takes
down, removes, injures, or obstructs any line of telegraph, or any part
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thereof, or appurtenance or apparatus therewith connected, or severs
any wire thereof, or fraudulently intercepts any message in its pas
sage over such wire, is guilty of a misdemeanor.

CHAPTER LVI.
OF MALICIOUS MISCHIEF.

§ 691. Malicious mischief. | Every person who maliciously injures,
defaces, or destroys any real or personal property not his own, in
cases other than such as are specified in the following sections, is
guilty of a misdemeanor, and in addition to the punishment prescribed
therefor, he is liable in treble damages for the injury done, to be
recovered in a civil action by the owner of such property or public
officer having charge thereof.
§ 692. Following sections not restrictive.] The specification of
the acts enumerated in the following sections of this chapter, is
not intended to restrict or qualify the interpretation of the last
section.
§ 693. Poisoning cattle.] Every person who willfully administers
poison to any animal, the property of another, and every person who
maliciously exposes any poisonous substance, with intent that the
same shall be taken by any such animal, is punishable by imprison
ment in the territorial prison not exceeding three years, or in a county
jail not exceeding one year, or by a fine not exceeding two hundred and
fifty dollars, or by both such fine and imprisonment.
§ 694. Killing, maiming, or torturing animals.] Every person
who maliciously kills, maims, or wounds any animal, the property of
another, or who maliciously and cruelly beats, tortures, or injures any
animal, whether belonging to himself or another, is guilty of a
misdemeanor.
§ 695. Abusing stock.] Every person who shall willfully or negli
gently maltreat or abuse any domestic animal by exposure to heat or
cold, or by deprivation of food or water, or by leaving hitched in the
open air during cold weather or storm, or in the night time, shall,
. up°n conviction, be fined not exceeding twenty-five dollars. Any
officer finding an animal so maltreated or abused, shall cause the
same to be taken care of, and the charges therefor shall be a lien upon
such animal, to be collected thereon as upon a pledge.
§ 696. Fighting animals.) Every person who maliciously, or for
any bet, stake, or reward, instigates, encourages, or promotes any fight
between animals, or instigates or encourages any animal to attack,
bite, wound, or worry another, is guilty of a misdemeanor.
§ 697. Keeping houses, pits, &c] Every person who keeps any
house, pit, or other place, to be used in permitting any fight between
animals or in any other violation of the last section, is guilty or a
misdemeanor.
§ 69S. Wounding or trapping birds in cemetery.] Every person
who, within any public cemetery or burying ground, wounds or
traps any birds, or destroys any bird's nest, or removes any eggs or
young birds from any nest; and every person who buys or sells, or offers
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or keeps for sale, any bird which has been killed or trapped in violation
of this section, is punishable by a fine of five dollars for each offense,
recoverable by a civil action in any justice's court within the county
where the offense is committed, brought in the name of any person
making- a complaint. Such fine shall be applied to the support of
common schools of such county.
§ 699. Burning buildings, grain, &c] Every person who willfully
burns any building not the subject of arson, any stack of grain of any
kind, or of any hay, any growing or standing grain, grass, trees, or
fence, not the property of such person, is punishable by imprisonment
in the territorial prison not exceeding four years, and not less than
one year, or by imprisonment in a county jail not exceeding one year.
§ 700. Injuring houses of worship.] Every person who willfully
breaks, defaces, or otherwise injures any house of worship, or any part
thereof, or any appurtenance thereto, or any book, furniture, ornament,
musical instrument, article of silver or plated ware, or other chattel
kept therein for use in connection with religious worship, is guilty of
felony.
§ 701. Using gunpowder, &c] Every person who maliciously, by
the explosion of gunpowder, or other explosive substance, destroys,
throws down, or injures the whole or any part of any building, by
means of which the life or safety of any human being, is endangered,
is punishable by imprisonment in the territorial prison not exceeding
ten years, and not less than three.
§ 702. Endangering human life.] Every person who places in,
upon, under, against, or near to any building, any gunpowder or other
explosive substance, with intent to destroy, throw down, or injure, the
whole or any part thereof, under circumstances that, if such intent
were accomplished, human life or safety would be endangered thereby,
although no damage is done, is guilty of felony.
§ 703. Malicious injuries to freeholds.] Every person who will
fully commits any trespass, by either:
1. Cutting down or destroying any kind of wood or timber, standing
or growing upon the lands of another; or,
2. Carrying away any kind of wood or timber that has been cut
down, and is lying on such lands; or,
3. Maliciously severing from the freehold any produce thereof, or
anything attached thereto; or,
4. Digging, taking, or carrying away from any lot situated within the
bounds of any incorporated city, without the license of the owner, or
legal occupant thereof, any earth, soil, or stone, being a part of the
freehold, or severed therefrom at some previous time, under such cir
cumstances as would render the trespass a larceny, if the thing so
severed or carried away were personal property; or,
5. Digging, taking, or carrying away from any land in any incorpo
rated city or town of this territory, laid down on the map or plan of
said city or town as a street or avenue, or otherwise established or
recognized as a street or avenue, without the license of the
mayor and common council, or other governing body of such city or
town, or owner of the fee thereof, any earth, soil, or stone, under such
circumstances as would render the trespass a larceny, if the thing so
severed or carried away were personal property,
Is guilty of a misdemeanor.
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§ 704. Injuring timber, fences, &c] Every person who shall wan
tonly or maliciously cut, dig up, or injure any timber' set out, planted,
cultivated, or growing naturally, or who shall wantonly or maliciously
open, let down, throw down, or prostrate any fence, gate, or bars
belonging to any inclosure of any description of cultivated and grow
ing timber, or tears down, or opens any such fence, gate, or bars, shall
be deemed guilty of a misdemeanor, and upon conviction thereof, shall
be punished by imprisonment in the county jail not exceeding thirty
days, or by fine not exceeding one hundred dollars, or by both such tine
and imprisonment, and shall be liable in damages to the party injured.
§ 705. Injuring standing crops, &c] Every person who maliciously
injures or destroys any standing crops, grain, cultivated fruits, or
vegetables, the property of another, in any case for which a punish
ment is not otherwise ' prescribed by this code, or by some of the
statutes which it specifies as continuing in force, is guilty of a misde
meanor.
§ 70fi. Fruit and melons.] Every person who, maliciously or mis
chievously, enters in the day time, the inclosure, or goes upon the
premises of another, with the intent to knock off, pick, destroy, or
carry away, or having lawfully entered or gone upon, does afterward
wrongfully knock off, pick, destroy, or carry away any apples, peaches,
pears, plums, grapes, or other fruit, melons, or flowers of any tree,
shrub, bush, or vine, shall be punished by fine not exceeding one hun
dred dollars, and not less than five dollars, or by imprisonment in the
county jail not exceeding thirty days.
§ 707. Same—night time.] Every person who shall, maliciously or
mischievously, enter the inclosure, or go upon the premises of another
in the night time, and knock off, pick, destroy, or carry away, any
apples, peaches, pears, plums, grapes, or other fruit, melons, or flowers,
of any tree, shrub, bush, or vine, or having entered the inclosure, or
gone upon the premises of another, in the night time, with the intent
to knock off, pick, destroy, or carry away, any fruit or flowers, as afore
said, be actually found thereon, shall, on conviction thereof, be pun
ished by fine not exceeding one hundred and not less than ten dollars,
or by imprisonment in the county jail not exceeding thirty days.
§ 708. Injuring fruit trees, &c] Every person who shall mali
ciously or mischievously bruise, break, or pull up, cut down, carry
away, destroy, or in any wise injure any fruit or ornamental tree,
shrub, vine, or material for hedge, being, growing, or standing on the
land of another, shall be punished by fine not exceeding one hundred
and not less than ten dollars, or by imprisonment in the county jail
not exceeding thirty. days.
§ 709. "Removing or altering landmarks.] Every person who either:
1. Maliciously removes any monuments of stone, wood, or other
material, erected for the purpose of designating any point in the
boundary of any lot or tract of land; or,
2. Maliciously defaces or alters the marks upon any tree, post, or
other monument, made for the purpose of designating any point,
course, or line in any such boundary; or,
ii. Maliciously cuts down or removes any tree upon which any such
marks have been made for such purpose, with intent to destroy such
marks,
Is guilty of a misdemeanor.
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8 710. Interfering with piers and dams.] Every person who,
without authority of law, interferes with any pier, hooms, or dams,
lawfully erected or maintained upon any waters within this territory,
or hoists any gate in or about said dams, is guilty of a misdemeanor.
§ 711. Destroying o,\m.| Every person who maliciously destroys
any dam or structure erected to create hydraulic power, or any embank
ment necessary for the support thereof, or maliciously makes, or causes
to be made, any apperture in such darn or embankment, with intent to
destroy the same, is guilty of a misdemeanor.
§ 712. Removing or injuring piles.] Every person who maliciously
draws up, or removes, or cuts or otherwise injures any piles fixed in
the ground and used for securing any bank or dam of any river, canal,
drain, aqueduct, marsh, reservoir, pool, port, dock, quay, jetty, or lock,
is punishable by imprisonment in the territorial prison not exceeding
five years, and not less than two, or by imprisonment in a county
jail not exceeding one year, or by a line not exceeding five hundred
dollars, or by both such fine and imprisonment.
§ 713. Removing buoy.] Every person who willfully removes any
buoy placed in the Missouri river by any lawful authority, is guilty of
a misdemeanor.
§ 714. Masking or removing signal light.] Every person who
unlawfully masks, alters, or removes any light or signal, or willfully
exhibits any false light or signal, with intent to bring any locomotive
or any railway car or train of cars into danger, is punishable by
imprisonment in the territorial prison not exceeding ten years, and not
less than three years.
§ 715. Injuring written instruments.]
Every person who
maliciously mutilates, tears, defaces, obliterates, or destroys any writ
ten instrument being the property of another, the false making of
which would be forgery, is punishable in the same manner as the for
gery of such instrument is made punishable.
§ 716. Same of election returns.] Every messenger appointed by
authority of law to receive and carry any report, certificate, or certified
copy of any statement relating to the result of any election, who will
fully mutilates, tears, defaces, obliterates, or destroys the same, or
does any other act which prevents the delivery of it as required by law.
and every person who takes away from such messenger any such
report, certificate, or certified copy, with intent to prevent its delivery,
or who willfully does any injury or other.act such as is above specified,
is punishable by imprisonment in the territorial prison not exceeding
five years, and not less than two years.
§ 7 17. Sealed letters.] Every person who willfully opens or reads,
or causes to be read, any sealed letter not addressed to himself, with
out being authorized so to do, either by the writer of such letter, or by the
person to whom it is addressed, and every person who without like
authority publishes any letter, knowing it to have been opened in
violation of this section, or any part thereof, is guilty of a misde
meanor.
§ 718. Disclosing telegraph dispatches.] Every person who
discloses the contents of any telegraphic dispatch, or any part
thereof, addressed to another person, without the permission of
such person, to his loss, injury, or disgrace, is guilty of a misdemeanor.
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§ 719. Secreting same.] Every person having in his possession any
telegraphic dispatch addressed to another, maliciously secretes, con
ceals or suppresses the same, is guilty of a misdemeanor.
§ 720. Injuring works ok art or improvement.] Every person who
willfully injures, disfigures or destroys, not being the owner thereof,
any monument, work of art. or useful or ornamental improvement,
within the limits of any village, town, or city, or any shade tree or
ornamental plant growing therein, whether situated upon private
ground or on any street, sidewalk, or public park or place, is guilty
of a misdemeanor.
§721. Destroying works of literature or art.| Every person
who maliciously cuts, tears, disfigures, soils, obliterates, breaks, or
destroys any book, map, chart, picture, engraving, statute, coin, model,
apparatus, specimen, or other work of literature or art, or object of
curiosity, deposited in any public library, gallery, museum, collection,
fair, or exhibition, is punishable by imprisonment in the territorial prison
for not exceeding three years, or in a county jail not exceeding one year.
§ 722. Breaking gas or water pipes.] Every person who willfully
breaks, digs up or obstructs, any pipe or main for conducting gas or
water, any works erected for supplying buildings with gas or water, or
any appurtenances or appendages therewith connected, is punishable by
imprisonment in the territorial prison not exceeding three years, or in
a county jail not exceeding one year.

CHAPTER LYII.
OF MISCELLANEOUS CRIMES.

§ 723. Illegally granting license.] Every officer or other
person whose duty it is made by law, to grant license to sell intoxi
cating liquors, or any one who grants any such license contrary to the
provisions of the political code, shall be deemed guilty of a misdemeanor.
§ 724. Liquor to Indian.] Every person who shall give, barter,
sell, or in any manner dispose of any intoxicating liquor to any Indian,
shall be guilty of a misdemeanor.
§ 725. Public intoxication.] Every person being found intoxicated
in any public place, is punishable, upon conviction before a justice of
the peace, by a fine of ten dollars.
§ 726. Selling liquors to minors, &c] Every person found guilty of
selling any intoxicating liquors, by agent or otherwise, to minors,
unless upon the written order of their parents, guardians, or family
physicians, or to persons intoxicated, or who are in the habit of getting
intoxicated, is punishable by a fine not exceeding one hundred and
fifty dollars, and not less than twenty dollars for each offense.
§ 727. Selling liquor to paupers.] E.very person who sells or gives
to any person, knowing him to be a pauper, or inmate of any poor
house, or alms house, any strong or spirituous liquor or wine, without
authority from the superintendent or physician of such poor house or
alms house, is punishable by a fine of twenty-five dollars.
§ 728. Selling liquor upon Sunday.] Every innkeeper, or person
licensed to sell liquors, who sells or gives away any strong or spirit
uous liquor or wine upon Sunday, is guilty of a misdemeanor.
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§ 729. Same on boat.] Every master or other person engaged in
navigating any steamboat, who allows any liquors mentioned in the
last section, to be sold on his boat, on Sunday, while stopping at any
wharf, landing, city, or town in this territory, is guilty of a misde
meanor.
§ 730. District attorneys and their partners. | Every attorney
who directly or indirectly advises in relation to, or aids, or promotes
the defense of any action or proceeding in any court, the prosecution
of which is carried on, aided, or promoted by any person as district
attorney or other public prosecutor, with whom such person is directly
or indirectly connected as a partner, or who takes or receives, directly
or indirectly, from or on behalf of any defendant therein, any valu
able consideration, upon any understanding or agreement whatever,
express or implied, having relation to the defense thereof, is guilty of
a misdemeanor, and in addition to the punishment prescribed therefor,
he forfeits his licence to practice.
§ 731. Prosecutors advising defense.] Every attorney who. having
prosecuted, or in any manner aided or promoted any action or pro
ceeding in any court, as district attorney or other public prosecutor,
afterwards directly or indirectly advises in relation to, or takes any
part in, the defence thereof, as attorney or otherwise, or takes or
receives any valuable consideration from or on behalf- of any defend
ant therein, upon any understanding or agreement whatever, express
or implied, having relation to the defense thereof, is guilty of a mis
demeanor, and in addition to the punishment prescribed therefor, he
forfeits his license to practice.
§ 732. Attorneys may defend themselves.] The two last sections
do not prohibit an attorney from defending himself in person, as
attorney or as counsel, when prosecuted either civilly or criminally.
§ 733. Intimidating laborers.] Every person who, by any use of
force, threats, or intimidation, prevents, or endeavors to prevent, any
hired foreman, journeyman, apprentice, workman, laborer, servant, or
other person employed by another, from continuing or performing his
work, or from accepting any new work or employment, or to induce
such hired person to relinquish his work or employment, or to return
any work he has in hand, before it is finished, is guilty of a misde
meanor.
§ 734. Intimidating employers.] Every person who, by any use of
force, threats, or intimidation, prevents or endeavors to prevent
another from employing any person, or to compel another to employ
any person, or to force or induce another to alter his mode of carry
ing on business, or to limit or increase the number of his hired fore
men, journeymen, apprentices, workmen, laborers, servants, or other
persons employed by him, or their rate of wages, or time of service, is
guilty of a misdemeanor.
8 735. Conspiracy and mobs against mines.] In all cases where
two or more persons shall associate themselves together for the pur
pose of obtaining possession of any lode, gulch, or placer claim, then
m the actual possession of another, by force and violence, or by threats
of violence, or by stealth, ami shall proceed to carry out such purpose
by making threats against the party or parties in possession, or who
shall enter upon such lode or mining claim for the purpose aforesaid.
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or who shall enter upon or into any lode, gulch, placer claim, or
quartz mill, or other mining property, or not being upon such property
but within hearing of the same, shall make any threats, or make use
of any language, sign, or gesture, calculated to intimidate any person
or persons at work on said property, from continuing to work thereon
or therein, or to intimidate others from engaging to work thereon or
therein, every such person so offending, shall, upon conviction, be pun
ished by imprisonment in the county jail not exceeding six months
and not less than thirty days, and by fine not exceeding two hundred
and fifty dollars, such fine to be discharged either by payment or by
confinement in such jail until such fine is discharged at the rate of two
dollars and fifty cents per day. On trials under this section, proof of
a common purpose of two or more persons to obtain possession of
property, as aforesaid, or to intimidate laborers, as above set forth,
accompanied or followed by any of the acts above specified, by any of
them, shall be sufficient evidence to convict any one committing such
acts, although the parties may not be associated together at the time
of committing the same.
§ 736. Taking saw logs.] Any person who shall willfully and
without authority, take any saw logs that may be on any river, or on
the land adjoining or near a river, wrhich may have floated down said
river, or on to said land, and shall remove or attempt to remove the
same, or who shall cut or split said logs, or otherwise destroy or injure
them, shall be deemed guilty of a misdemeanor, and upon conviction,
where the value of the logs exceed one hundred dollars, be punished
by imprisonment in the county jail not more than one year, nor less
than three months, and by fine not to exceed one hundred and not less
than ten dollars, and where the value of the logs is one hundred dol
lars or less, the punishment shall be by fine not exceeding eighty, and
not less than twenty dollars.
§ 737. Receiving same.] Any person who shall purchase, receive,
or secrete saw logs, so taken or removed, or who shall cut or other
wise injure logs so taken or removed, knowing them to have' been so
taken or removed, shall be punished as prescribed in the preceding
section.
§ 738. Concealing estray—lost goods.] Any person who shall
attempt to conceal any estray, or any lost goods, found or taken up by
him, or shall efface any marks or brands thereon, or carry the same
beyond the limits of the territory, or knowingly permits the same to
be done, or shall willfully fail to cause the same to be advertised, sold,
or otherwise dealt with as provided by the statute on estray and lost
goods, shall be deemed guilty of a misdemeanor, and, upon conviction
thereof, shall be punished by fine not exceeding one hundred dollars,
nor less than ten dollars, one-half to be paid to the informer, and the
other half into the county treasury.
§ 739. Woman or child—hours of labor.] Every owner, stock
holder, overseer, employer, clerk, or foreman, of any manufactory,
workshop, or other place used for mechanical or manufacturing pur
poses, who, having control, shall compel any woman or any child under
eighteen years of age, or permit any child under fourteen years of age,
to labor in any day exceeding ten hours, shall be deemed guilty of a
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misdemeanor, and upon conviction, shall be punished by fine not
exceeding one hundred, and not less than ten dollars.
§ 740. Harboring Indians.] Every person who shall harbor or keep
on or about his premises or place of abode, within any organized
county in this territory, any Indian or Indians, who have not adopted
the manners and habits of civilized life, or who induces or encourages
any such Indian or Indians, to camp, remain, or hunt for any time or
for any purpose within any village or settlement of white people, or
in the vicinity of such village or settlement, within any organized
county in this territory, shall lie deemed guilty of a misdemeanor, and
upon conviction, shall be punished by fine not less than twenty-five
dollars for each Indian, so kept, harbored, or induced to remain, and
shall stand committed until such fine and costs are paid; Prorhlfd,
The aggregate of such fine, upon each conviction, shall not exceed one
hundred dollars.
§741. Voting unlawfully at town meeting.) Every person who
votes at any annual township meeting, in a township in which he does
not reside, or who offers to vote at any annual township meeting, after
having voted at. an annual township meeting held in another township
within the same year, is guilty of a misdemeanor.
§742. Injurious acts not expressly forbidden.] Every person who
willfully and wrongfully commits any act which grossly injures
the person or property of another, or which grossly disturbs the public
peace or health, or which openly outrages public decency, and is
injurious to public morals, although no punishment is expressly pre
scribed therefor by this code, is guilty of a misdemeanor.

CHAPTER LVIII.
,

GENERAL PROVISIONS.

§ 743. Acts punishable in different ways.] An act or omission
which is made punishable in different ways by different provisions
of this code or other penal statute, may be punished under either of
such provisions, except that in the cases specified in sections 754 to 757,
inclusive, the punishments therein prescribed are substituted
for those prescribed for a first offense, but in no case can it be punished
under more than one; and an acquittal or conviction and sentence
under either one, bars a prosecution for the same act or omission
under any other.
§ 744. Acts punishable under foreign law.] An act or omission
declared punishable by this code, is not less so because it is also pun
ishable under the laws of another state, government, or country,
unless the contrary is expressly declared in this code.
§ 745. Foreign conviction or acquittal. | But whenever it appears
u [ton the trial of an indictment that the accused has already been
acquitted or convicted upon any criminal prosecution under the laws
of another state, government, or country, founded upon the act or
omission in respect to which he is upon trial, this is a sufficient
defense.
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§ 746. Contempts punishable as crimes.] A criminal act is not
the less punishable as a crime, because it is also declared to be punish
able as a contempt.
§ 747. Mitigation of punishment.] But where it is made to appear
at the time of passing sentence upon a person convicted upon indict
ment, that such person has already paid a fine, or suffered an imprison
ment for the act which he stands convicted, under an order adjudging
it a contempt, the court authorized to pass sentence may mitigate the
punishment to be imposed, in its discretion.
§ 748. Aiding in misdemeanor.] Whenever an act is declared a
misdemeanor, and no punishment for counseling or aiding in the com
mission of such act is expressly prescribed by law, every person who
counsels or aids another in the commission of such act, is guilty of a
misdemeanor.
§ 749. Sending letter, when complete.] In the various cases in
which the sending of a letter is made criminal by this code, the offense
is deemed complete from the time when such letter is deposited in any
post office, or any other place, or delivered to any person with intent
that it shall be forwarded. And the party may be indicted, and tried
in any county wherein such letter is so deposited or delivered, or in
which it shall be received by the person to whom it is addressed.
§ 750. Omission to perform duty.] No person is punishable for
an omission to perform an act, where such act has been performed by
another person acting in his behalf, and competent by law to per
form it.
§ 751. Attempts to commit crimes.] No person can be convicted of
an attempt to commit a crime when it appears that the crime intended
or attempted was perpetrated by such person in pursuance of such
attempt.
§ 752. Failures punishable.] Every person who attempts to com
mit any crime, and in such attempt does any act towards the commis
sion of such crime, but fails, or is prevented, or intercepted in the
perpetration thereof, is punishable, where no provision is made by
law for the punishment of such attempt, as follows:
1. If the offense so attempted be punishable by imprisonment in
the territorial prison for four years or more, or by imprisonment in a
county jail, the person guilty of such attempt is punishable by
imprisonment in the territorial prison, or in a county jail, as the case
may be, for a term not exceeding one-half the longest term of imprison
ment prescribed upon a conviction for the offense so attempted.
2. If the offense so attempted be punishable by imprisonment in the
territorial prison for any time less than four years, the person guilty
of such attempt is punishable by imprisonment in a county jail for
not more than one year.
3. If the offense so attempted be punishable by a fine, the offender
convicted of such attempt is punishable by a fine not exceeding onehalf the largest fine which may be imposed upon a conviction of the
offense so attempted.
4. If the offense so attempted be punishable by imprisonment and
by a fine, the offender convicted of such attempt may be punished
by both ijnprisonnient and fine, not exceeding one-half the longest
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term of imprisonment, and one-half the largest fine which may be
imposed upon a conviction for the offense so attempted.
§753. Restriction.] The last two sections do not protect a person
who in attempting unsuccessfully to commit a crime, accomplishes the
commission of another and different crime, whether greater or less in
guilt, from suffering the punishment prescribed by law for the crime
committed.
§ 754. Second offenses.] Every person, who having been convicted
of any offense punishable by imprisonment in the territorial prison,
commits any crime after such conviction, is punishable therefor as
follows:
1. If the offense of which such person is subsequently convicted is
such that, upon a first conviction an offender would be punishable by
imprisonment in the territorial prison for any term exceeding five
years, such person is punishable by imprisonment in the territorial
prison for a term not less than ten years.
2. If such subsequent offense is such that, upon a first conviction, the
offender would be punishable by imprisonment in the territorial prison
for five years, or any less term, then the person convicted of such sub
sequent offense is punishable by imprisonment in the territorial
prison for a term not exceeding ten years.
3. If such subsequent conviction is for petit larceny, or for any
attempt to commit an offense which, if committed, would be punish
able by imprisonment in the territorial prison, then the person con
victed of such subsequent offense is punishable by imprisonment in
the territorial prison tor term not exceeding five years.
§ 755. Attempts to conceal death of child.] Every woman who,
having been convicted of endeavoring to conceal the birth of any issue
of her body which, if born alive, would be a bastard, or the death of
any such issue under the age of two years, subsequently to such con
viction endeavors to conceal any such birth or death of issue of her
body, is punishable by imprisonment in the territorial prison not
exceeding five years, and not less than two.
§ 756. Second offenses — how punished.] Every person who,
having been convicted of petit larceny, or of any attempt to commit
an offense which, if perpetrated, would be punishable by imprisonment
in the territorial prison, commits any crime after such conviction, is
punishable as follows:
1. If such subsequent offense is such that upon a first conviction,
the offender would be punishable by imprisonment in the territorial
prison for life, at the discretion of the court, such person is punishable
by imprisonment in such prison during life.
2. If such subsequent offense is such that upon a first conviction,
the offender would be punishable by imprisonment in the territorial
prison for any term less than for life, such person is punishable by
imprisonment in such prison for the longest time prescribed upon a
conviction for such first offense.
3. If such subsequent conviction is for petit larceny, or for any
attempt to commit an offense which, if perpetrated, would be punish
able by imprisonment in the territorial prison, then such person is
punishable by imprisonment in such prison for a term not exceeding
five years.
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§ 757. Foreign conviction.] Every person who has been con
victed in anyother state, government, or country of an offense which,
if committed within this territory, would be punishable by the laws
of this territory by imprisonment in the territorial prison, is punish
able for any subsequent crime committed within this territory, in the
manner prescribed in the last three sections, and to the same extent as
if such conviction had taken place in any court of this territory.
§ 758. Two or more terms op imprisonment.] When any person is
convicted of two or more crimes before sentence has been pronounced
upon him for either, the imprisonment to which he is sentenced upon
the second or other subsequent conviction, must commence at the
termination of the fh'st term of imprisonment to which he shall be
adjudged, or at the termination of the second or other subsequent
term of imprisonment, as the case may be.
% 759. Imprisonment for life.] Whenever any person is declared
punishable for a crime by imprisonment in the territorial prison for
a term not less than any specified number of years, and no limit to the
duration of such imprisonment is declared, the court authorized
to pronounce judgment upon such conviction, may, in its discretion,
sentence such offender to imprisonment during his natural life
or for any number of years, not less than such as are prescribed.
But no person can in any case be sentenced to imprisonment in the
territorial prison for any term less than one year.
§ 760. Sentence —how to be limited.] In cases where convicts
sentenced to be imprisoned in the territorial prison for a longer period
than one year, it is the duty of the court before which the conviction
is had, to limit the time of the sentence so that it will expire between
the month of March and the month of November, unless the exact
period of the sentence is fixed by law.
§ 761. Juvenile offenders.) Whenever any person under the age
of sixteen years is convicted of an offense punishable by imprison
ment in the territorial prison, the court before whom such conviction
was held, may, in its discretion, sentence the person so convicted to
imprisonment in the county jail of the county in which such convic
tion was had.
§ 762. Fine may be added to imprisonment.] Upon a .conviction
for any crime punishable by imprisonment in any jail or prison, in
relation to which no fine is herein prescribed, the court may impose a
fine on the offender not exceeding two hundred dollars in addition to
the imprisonment prescribed.
§ 768. Civil rights suspended.] A sentence of imprisonment in
the territorial prison for any term less than for life, suspends all the
civil rights of the person so sentenced, and forfeits all public offices,
and all private trusts, authority, or power, during the term of such
imprisonment.
§ 764. Civil death.] A person sentenced to imprisonment in the
territorial prison for life, is thereafter deemed civilly dead.
§ 765. Person of convict protected.] The person of a convict
sentenced to imprisonment in the territorial prison is under the pro
tection of the law, and any injury to his person, not authorized by
law, is punishable in the same manner as it' he was not convicted or
sentenced.
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% 766. Forfeitures.] No conviction of any person for crime works
any forfeiture of any property, except in the cases of any outlawry
for treason, and other cases in which a forfeiture is expressly imposed
by law.
§ 767. Witness' testimony— perjury.] The various sections of
this code which declare that evidence obtained upon the examination
of a person as a witness shall not be received against him in any
criminal proceeding, do not forbid such evidence being proved against
such person upon any proceedings founded upon a charge of perjury
committed in such examination.
§ 768. Certain terms defined.] Wherever the terms mentioned in
the following sections are employed in this code, they are deemed to
be employed in the senses hereafter affixed to them, except where a
different sense plainly appears.
§769. Willfully defined.] The term " willfully," when applied
to the intent which an act is done or omitted, implies simply a pur
pose or willingness to commit the act or the omission referred to. It
does not require any intent to violate law, or to injure another, or to
acquire any advantage.
§ 770. Neglect, negligence, &c] The term "neglect," "negligence,"
"negligent," and "negligently," when so employed, import a want of
such attention to the nature or probable consequenses of the act or
omission as a prudent man ordinarily bestows in acting in his own
concerns.
§ 771. Corruptly defined.] The term "corruptly," when so em
ployed, imports a wrongful design to acquire some pecuniary or other
advantage to the person guilty of the act or omission referred to.
§ 772. Malice and maliciously defined.] The terms "malice" and
"maliciously," when so employed, import a wish to vex, annoy, or
injure another person, established either by proof or presumption of
law.
§ 773. Knowingly defined.J The term "knowingly," when so
applied, imports only a knowledge that the facts exist which bring the
act or omission within the provisions of this code. It does not require
any knowledge of the unlawfulness of such actor omission.
§ 774. Bribe defined.] The term "bribe" signifies any money,
goods, right in action, property, thing of value, or advantage, present
or prospective, or any promise or undertaking to give any, asked, given,
or accepted, with a corrupt intent to influence unlawfully the person
to whom it is given, in his action, vote, or opinion, in any public or
official capacity.
§ 775. Vessel defined.] The word "vessel," when used with ref
erence to shipping, includes ships of all kinds, steamboats, and steam
ships, canal boats, and every structure adapted to be navigated from
place to place.
§ 776. Peace officer defined.] The term "peace officer" signifies
any sheriff, coroner, constable, policeman, watchman of any incorpora
tion, city, or town, and such other officer or officers whose duty it is
made to enforce and preserve the public peace.
§ 777. Magistrate defined.| The term "magistrate" signifies any
justice of the peace, judge of probate court, mayor of any incorporated
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city or town, and such other officer or officers, whose duty it is made
by law to examine and punish violations of the public peace.
§ 778. Signature defined.] The term " signature includes any
name, mark, or sign, written with intent to authenticate any instru
ment or writing.
§ 779. Writing.] The term " writing" includes printing.
§ 780. Real property defined.] The term " real property" includes
every estate, interest, and right in lands, tenements, and heredita
ments.
§ 781. Personal property.] The term "personal property" includes
every description of money, goods, chattels, effects, evidences of right
in action, and written instruments, by which any pecuniary obligation,
right or title to property, real or personal, is created or acknowledged,
transferred, increased, defeated, discharged, or diminished.
§ 782. Property defined.] The term " property" includes both
real and personal property.
§783. Person defined.] The word "person" includes corporations,
as well as natural persons.
§ 784. Same.] Where the term "person" is used in this code to des
ignate the party whose property may be the subject of any offense, it
includes this territory, any other state, government, or country, which
may lawfully own any property within this territory, and all public
and private corporations, or joint associations, as well as individuals.
§ 785. Singular includes plural.] The singular number includes
the plural, and the plural the singular.
§ 786. Gender.] Words used in the masculine gender, comprehend
as well the feminine and neuter.
§ 787. Present tense.] Words used in the present tense include
the future, but exclude the past.
§ 788. Intent to defraud.] Whenever, by any of the provisions
of this code an intent to defraud is required in order to constitute any
offense, it is sufficient if an intent appears to defraud any person,
association, or body politic or corporate, whatever.
§ 789. Civil remedies.] The omission to specify or affirm in this
code, any liability to any damages, penalty, forfeiture, or other
remedy, imposed by law, and allowed to be recovered or enforced in
any civil action or proceeding, for any act or omission declared pun
ishable herein, does not affect any right to recover or enforce the
same.
§ 790. Proceeding to impeach or remove.] The omission to
specify or affirm in this code any ground of forfeiture of a public
office or other trust or special authority conferred by law, to impeach,
remove, depose, or suspend any public officer or other person holding
any trust, appointment or other special authority conferred by law,
does not affect such forfeiture or power, or any proceeding authorized
by law to carry into effect such impeachment, removal, deposition, or
suspension.
§ 791. Military punishments.] This code does not affect any power
conferred by law upon any court martial or other military authority
or officer to impose or inflict punishment upon offenders; nor any
power conferred by law upon any public body, tribunal, or officer, to
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impose or inflict punishment for a contempt; nor any provisions of
the laws relating to apprentices, bastards, disorderly persons, Indians,
and vagrants.
§ 792. Fines, &c, to county general fund.] All fines, forfeitures,
and pecuniary penalties, prescribed as a punishment, by any of the
provisions of this code, when collected, shall, when not otherwise
specially provided, be paid into the treasury of the proper county, to
be added to the county general fund.
§ 793. Costs to be taxed.] In all cases of conviction, the costs of
the prosecution shall be taxed against the defendant, and enforced as
other judgments in criminal causes.
Approved, February 7, 1877.

CHAPTER LIX.
AN ACT to Protect the Citizens of Dakota Territory, and Elevate the Standing of the Medical
Profession. [Chapter 14, Laws of 1868-9.]

§ 1. Who may practice medicine.] Be it enacted by the Legislative
Assembly of the Territory of Dakota: It shall be unlawful for any per
son within the limits of said territory, who has not attended two full
courses of instruction, and graduated at some school of medicine,
either of the United States, or some foreign country, or who cannot
produce a certificate of qualification, from some state or county
medical society, and is not a person of good moral character, to prac
tice medicine in any of its departments, for reward or compensation,
or attempt to practice medicine, or prescribe medicine or medicines,
for reward or compensation, for any sick person within the said Terri
tory of Dakota; Provided, That in all cases when any person has been
continuously engaged in the practice of medicine for a period of ten
years or more, he shall be considered to have complied with the
provisions of this act.
§ 2. Punishment prescribed.] Any person living in the Territory
of Dakota, or any person coming into said territory, who shall practice
medicine, or attempt to practice medicine, in any of its departments,
or perforin, or attempt to perform, any surgical operation upon any
person within the limits of said territory, in violation of section one of
this act, shall, upon conviction thereof, be fined not less than fifty nor
more than one hundred dollars for such offense; and upon conviction
for a second violation of this act, shall, in addition to the above fine
be imprisoned in a jail within said territory for a term not less than
thirty days; and in no case wherein this act shall have been violated,
shall any person so violating receive a compensation for services ren
dered; Provided, That nothing herein contained shall in any way be
construed to apply to any person practicing dentistry.
§ 3. Effect. | This act shall take effect and be in force from and
after its passage and approval.
Approved. January 15, 18(59.
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CHAPTER LX.
AN ACT to Regulate the time for Burniug Prairies.

§ 1. Prairie fires forbidden.] Be it enacted by the Legislative
Assembly of the Territory of Dakota, That if any person or persons shall
set or cause to be set on fire any woods, marsh, or prairie, or any grass
or stubble lands in the months of September, October, November,
December, January, February, March, April, May, or June, except as
hereinafter provided, such person or persons shall be deemed guilty of
a misdemeanor, and upon conviction thereof be fined a sum not more
than one thousand dollars nor less than ten dollars, and imprisonment
in the county jail a period not longer than six months, one or both, at
the discretion of the court, and shall also be liable in a civil action to
any person or persons damaged by such fire to the amount of such
damages.
§ 2. Fires permitted—when.] That for the purposes of destroy
ing any grass or stubble that may be on any piece of land at the time
any person or persons commence to break or plow the same, it shall
be lawful for such person or persons to set the same on fire at any
time in the year; Provided, That at the time of setting such grass or
stubble on fire there shall be a strip of land well plowed or burned
over at least fifty feet in width, completely encompassing the place
where such fire is set.
§ 3. Accidental damages.] That if any fire set as provided in sec
tion two of this act should by accident and without any fault or neglect
of the person or persons setting the same, get beyond his or their con
trol, such person or persons shall be liable, as provided in section one of
this act, for all damages done by said fire, but not otherwise. But if
such fire should by negligence, carelessness, or be intentionally per
mitted to spi-ead beyond the bounds of such strip of land mentioned
in section two, then the person or persons setting such fire shall be
liable both civilly and criminally, as provided in section one 'of this
act.
§ 4. Grasshopper destruction.] That it shall be lawful for any
person or persons at any time between the 20th day April and the 20th
day of June, to set on fire, for the destruction of grasshoppers, any
marshes, prairies, grass, or stubble lands owned or occupied by him, her,
or themselves, or any marshes, prairies, grass, orstubble lands adjacent
thereto; Provided, That the person or persons desiring to set such fire
shall give at least twenty four hours notice to all persons residing within
one and a half miles of the place where the fire is to be set, and shall state,
at the time of giving said notice, the time when and the place where
such fire will be set. Such person or persons shall take all necessary
precaution before the setting of such fire, to prevent damage by the
same.
§ 5. Fire limited.] That fire set under the provisions of section four
of this act, shall not be allowed to spread beyond the control of the
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person or persons setting the same, and shall be subdued and extin
guished the same day on which it is set.
§ 6. Penalty.] Any person or persons violating the provisions of
section five, shall be liable in a civil action, to any person or persons
damaged by such fire.- to the amount of such damage, and in -case any
person or persons shall negligently, carelessly, willfully, maliciously,
or intentionally violate any of the provisions of section five, such per
son or persons shall be liable, both civilly and criminally, the same as
though they had violated the provisions of section one of this act.
§ 7. Effect.] This act shall take effect and be in force from and
after its passage and approval.
Approved, February 17, 1877.

CODE OF CRIMINAL PROCEDURE.

AN ACT to Establish a Code of Criminal Procedure for Dakota Territory.
PRELIMINARY PROVISIONS.

§ 1. Title of code.] Be it enacted by the Legislative Assembly of the
Territory of Dakota: This act shall be known as the Code of Criminal
Procedure of the Territory of Dakota.
§ 2. Crime defined—punishments.] A crime or public offense is an
act or omission forbidden by law, and to which is annexed, upon con
viction, either of the following punishments:
1. Death.
2. Imprisonment.
3. Fine.
4. Removal from office.
5. Disqualification to hold and enjoy any office of honor, trust, or
profit under this territory.
§ 3. Division of crimes.] Crimes or public offenses are divided
into:
1. Felonies.
2. Misdemeanors.
§ 4. Felony defined.] A felony is a crime which is, or may be,
punishable with death, or by imprisonment in the territorial prison.
§ 5. Misdemeanor.] Every other crime is a misdemeanor.
| 6. Punishment only on conviction.] No person can be punished
for a public offense except upon legal conviction in a court having
jurisdiction thereof.
§ 7. Indictment necessary, except,] Every public offense must be
prosecuted by indictment, except:
1. Where proceedings are had for the removal of civil officers of the
territory.
2. Offenses arising in the militia, when in actual service, and in
the land and naval forces in time of war, or which this territory may
keep, with the consent of congress, in time of peace.
3. Offenses tried in justice's and police courts, in cases concerning
which, lawful jurisdiction, without the intervention of a grand jury is,
or may be, conferred upon said courts.
§8. Criminal action defined. | The proceeding by which a party
charged with a public offense is accused and brought to trial and pun
ishment, is known as a criminal action.
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§ 9. How prosecuted.] A criminal action is prosecuted in the name
of the Territory of Dakota as a party, against the person charged with
the offense.
§ 10. Party defendant.] The party prosecuted in a criminal
action is designated in this code as the defendant.
§ 1 1. Rights of defendant.] In a criminal action the defendant is
entitled :
1. To a speedy and public trial;
2. To be allowed counsel, as in civil actions, or to appear and defend
in person and with counsel; and,
3. To produce witnesses on his behalf, and to be confronted with
the witnesses against him in the presence of the court.
§ 12. But one prosecution, except.] No person can be subjected
to a second prosecution for a public offense, for which he has once
been prosecuted and duly convicted or acquitted, except as herein
after provided for new trials.
§ 13.* Witness against self -restraint.] No person can be com
pelled in a^criminal action, to be witness against himself; nor can a
person charged with a public offense be subjected before conviction to
any more restraint than is necessary for his detention to answer the
charge.
§ 14. How conviction can be had.] No person can be convicted of
a public offense, unless by the verdict of a jury accepted and recorded
by the court, or upon a plea of guilty, or upon judgment against him
upon a demurrer to the indictment, in the case mentioned in section
269 1 272 1, or upon a judgment of a police or justice's court, in cases in
which such judgment may be lawfully given without the intervention
of a jury and grand jury.

TITLE 1.
OF THE COURTS HAVING JURISDICTION IN CRIMINAL ACTIONS.

§ 15. Jurisdiction of district court.] There is in each of the three
districts of this territory a court denominated the district court, with
jurisdiction conferred hy the organic act of this territory and other
laws of congress, and having, among other things, common law juris
diction, and authority for the redress of all wrongs committed against
the laws of this territory, affecting persons or property.
§ 16. District court, where held.| Each of the said district
courts may be held, for the trial of criminal actions, in any county or
subdivision in the same district as is, or may be, provided by law.
§ 17. Jurisdiction of district court.] The district court has juris
diction:
1. To inquire by the intervention of a grand jury of all public
offenses committed or triable in the county or subdivision for which
the court may be held.
2. To inquire into the cause of the detention of all persons im
prisoned in the jail of the county or subdivision, or otherwise detained,
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and to make an order for their recommitment or discharge, or other
wise according to law.
3. To hear, try, and determine all criminal actions according to law,
and to exercise all powers, whether original or appellate, conferred
upon it by this code, or by the other laws of this territory.
§ 18. Final decisions —how reviewable.! The final decisions of
the district courts are reviewable and determinable by the supreme
court, according to law, on writs of error allowable by the supreme
court, and bringing up for review the record and bills of exceptions.
§ 19. Jurisdiction of justices of the peace.] Justices of the
peace shall have power and jurisdiction throughout their respective
counties, as follows:
1. As committing magistrates, under the provisions of this code,
and sections three and one hundred and four of the justice's code; and,
2. To exercise such lawful jurisdiction, to try and determine petit
misdemeanors, not indictable, as by the organic law and said justices'
code, or other laws, is now, or may hereafter be conferred upon them.

TITLE II.
OF THE PREVENTION OF PUBLIC OFFENSES

Chapter 1. Of lawful resistance.
II. Of the intervention of officers of justice.
III. Security to keep the peace.
IV. Police in cities .and villages, and their attendance at
exposed places.
V. Suppression of riots.

CHAPTER I.
OF LAWFUL RESISTANCE.

§ 20. To commission of offense -by whom.] Lawful resistance to
the commission of a public offense may be made:
1. By the party about to be injured.
2. By other parties.
§ 21. By party to be injured. | Resistance sufficient to prevent the
offense may be made by the party about to be injured:
1. To prevent an offense againt his person or his family, or some
member thereof.
2. To prevent an illegal attempt, by force, to take or injure property
in his lawful possession.
§ 22. By others.] Any other person, in aid or defense of the per
son about to be injured, may make resistance sufficient to prevent the
offense.
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CHAPTER II.
OF THE INTERVENTION OF THE OFFICERS OF JUSTICE.

§23. Public offenses prevented.] Public offenses may be pre
vented by the intervention of the officers of justice:
1. By requiring security to keep the peace.
2. By forming a police in cities and villages, and by requiring their
attendance in exposed places.
3. By suppressing riots.
§ 24. Persons assisting officers justified.] When the officers of
justice are authorized to act in the prevention of public offenses, other
persons who by their command, act in their aid, are justified in so
doing.

CHAPTER

III.

security to keep the peace.
§ 25. Informations before whom. | An information verified by the
oath of the complainant, may be laid before any of the magistrates
mentioned in section ninety-four, that a person has threatened to com
mit an offense against the person or property of another.
§ 26. Magistrate must issue warrant.] If it appear from the
information that there is just reason to fear the commission of the
offense threatened, by the person complaiued of, the magistrate must
issue a warrant, directed generally to the sheriff of the county, or any
constable, or marshal, or policeman of the city or town, reciting the
substance of the information, and commanding the officer forthwith to
arrest the person complained of, and bring him before the magistrate
of the county.
§ 27. Proceedings if charge controverted.] When the person
complained of is brought before the magistrate, if the charge be con
troverted, the magistrate must take testimony in relation thereto.
The evidence must, on demand of the defendant, be reduced to writ
ing, and subscribed by the witnesses.
% 28. Person to be discharged.] If it appear that there is no just
reason to fear the commission of the offense alleged to have been
threatened, the person complained of must be discharged.
§ 29. When person must give bond.] If, however, there be just
reason to fear the commission of the offense, the person complained of
may be required to enter into an undertaking, in such sum, not
exceeding one thousand dollars, as the magistrate may direct, with
one or more sufficient sureties, to abide the order of the next district
court of the county, and in the meantime to keep the peace toward
the people of this territory, and particularly towards the com
plainant.
§ 30. Where bond is or is not given.] If the undertaking required
by the last section be given, the party complained of must be dis
charged. If he do not give it, the magistrate must commit him to
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prison, specifying in the warrant the requirement to give security, the
amount thereof, and the omission to give the same.
§ 31. Person may be discharged.] If the person complained of be
committed for not giving security, he may be discharged by any jus
tice of the peace of the county, or police, or special justice of the city,
upon giving the same.
§ 32. Magistrate to transmit undertaking.] The undertaking
must be transmitted by the magistrate to tbe next district court of the
county.
§ 33. Assault in presence of magistrate.] A person who, in the
presence of a court or magistrate, assaults or threatens to assault
another, or commit an offense against his person or property, or who
contends with another with angry words, may be ordered by the court
or magistrate to give security, as provided in section twenty-nine, or
if he refuse to do so, he may be committed as provided in section
thirty.
§ 34. Person must appear at district court.] A person who has
entered into an undertaking to keep the peace must appear on the
first day of the next term of the district court of the county. If he do
not, the court may forfeit his undertaking, and order it to be prose
cuted unless his default be excused.
§ 35. When person may be discharged.] If the complainant do
not appear, the person complained of may be discharged, unless good
cause to the contrary be shown.
§ 36. Proceedings when parties appear.] If both parties appear,
the court may hear their proofs and allegations, and may either dis
charge the undertaking, or require a new one for a time not exceeding
one year.
§ 37. When undertaking to keep the peace is broken.] An
undertaking to keep the peace is broken on the failure of a person
complained of to appear at the district court, as provided in section
thirty-four, or upon his being convicted of a breach of the peace.
§ 38. Undertaking prosecuted.] Upon the district attorney pro
ducing evidence of such conviction to the district court to which the
undertaking is returned, that court must order the undertaking to be
prosecuted, and the district attorney must thereupon commence an
action upon it in the name of this territory.
§ 39. What alleged in the action.) In the action, the offense
stated in the record of conviction must be alleged as the" breach of the
undertaking, and such record is conclusive evidence thereof.
§ 40. Limitation.] Security to keep the peace or to be of good
behavior cannot be required, except as prescribed in this chapter.

CHAPTER

IV.

POLICE IN CITIES, AND THEIR ATTENDANCE AT EXPOSED PLACES.

§ 41. Organization of police.] The organization and regulation of
the police in the cities and villages of this territory are governed by
special statutes.
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% 42. Force to attend public meetings:) The mayor or other
officer having the direction of the police in a city or village, must
order a force sufficient to preserve the peace to attend any public
meeting, when he is satisfied that a breach of the peace is reasonably
apprehended.

CHAP-TEE V.
SUPPRESSION OF RIOTS.

§ 43. Officer may command assistance.! When a sheriff or other
public officer, authorized to execute process, finds, or has reason to
apprehend, that resistance will be made to the execution of the process,
he may command as many male inhabitants of his county as he may
think proper, and any military company or companies in the county,
armed and equipped, to assist him in overcoming the resistance, and
if necessary, in seizing, arresting,. and confining the resisters and their
aiders and abettors, to be punished according to law.
§ 44. Officer must report resisters.] I he officer must certify to
the court from which the process is issued, the names of the resisters
and their aiders and abettors, to the end that they may be proceeded
against for contempt.
§ 45. Refusal a misdemeanor.] Every person commanded by a
public officer to assist him in the execution of process, as provided in
section forty-three, who, without lawful cause, refuses or neglects to
obey the command, is guilty of a misdemeanor.
§ 46. Governor order additional force.] If it appears to the
governor that the power of the county is not sufficient to enable the
sheriff to execute process delivered to him, or to suppress riots and to
preserve the peace, he must, on the application of the sheriff, or the
judge, order such a force from any other county or counties, as is
necessary; and all persons so ordered or summoned by the governor or
acting governor, are required to attend and act; and any such persons
who without lawful cause refuse or neglect to obey the command, are
guilty of a misdemeanor.
§ 47. Governor may call on the military.] Under the facts and
circumstances mentioned in the last section, and when the civil power
of the county is not deemed sufficient, it shall be the duty of the
governor to apply to the military authorities of the United States for
a force sufficient to execute the laws and to prevent resistance thereto,
to suppress riots, execute process, and preserve the peace.
§ 48. Unlawful assemblage.] Where any number of persons,
whether armed or not, are unlawfully or riotously assembled, the
sheriff of the county, or any sheriff of the subdivision, and his deputies,
the officials governing the city or town, or the justices of the peace,
and marshals, and constables, and police thereof, or any of them,
must go among the persons assembled, or as near to them as possible,
and command them in the name of the territory, immediately to
disperse.
§ 49. Proceedings if do not disperse.] If the persons assembled
do not immediately disperse, the magistrates and officers must arrest
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them, or cause them to be arrested, that they may be punished accord
ing to law, and for that purpose may command the aid of all persons
present or within the county.
§ 50. Who deemed rioters.] If a person, so commanded to aid the
magistrates or officers, neglect to do so, he is deemed one of the rioters
and is punishable accordingly.
§ 51. Officer guilty of misdemeanor.] If a magistrate or officer
having notice of an unlawful or riotous assembly, mentioned in section
forty-eight, neglect to proceed to the place of the assembly, or as
near thereto as he can with safety, and to exercise the authority with
which he is invested for suppressing the same, and arresting the
offenders, he is guilty of a misdemeanor.
§52. When officers may disperse same.] If the persons assembled
and commanded to disperse, do not immediately disperse, any two of
the magistrates or officers mentioned in section forty-eight, may com
mand the aid of a sufficient number of persons, and may proceed in
such manner a^s in their judgment is necessary to disperse the assembly
and arrest the offenders.
§ 53. Precautions before endangering life.] Every endeavor
must be used, both by the magistrates and civil officers, and by the
officer commanding the troops, which can be made consistently with
the preservation of life, to induce or force the rioters to disperse
before an attack is made upon them by which their lives may be
endangered.
§ 54. Penalty for resisting.] A person who after the publication
of a proclamation by the governor or acting governor, or who, after
lawful notice as aforesaid to disperse and retire, resists, or aids in resist
ing the execution of process in a county declared to be in a state of
riot or insurrection, or who aids or attempts the rescue or escape of
another from lawful custody or confinement, or who resists or aids
in resisting a force ordered out by the governor or any civil officer, as
aforesaid, to quell or suppress an insurrection or riot, is guilty of a
felony, and is punishable by imprisonment in the territorial prison for
not less than two years.

TITLE III.
OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFICERS.

CHAPTER I.
OF THE REMOVAL OF CIVIL OFFICERS.

§ 55. Proceedings.] In addition to the proceedings mentioned in
chapter XXVI of the Code of Civil Procedure and chapter XXII of
the Political Code, and apart and distinct from any other criminal
action or proceedings, the following provisions are adopted to obtain
a judgment of removal from office.

812

Removal of Officers.

Criminal Procedure.

% 56. Accusation, how presented.] An accusation in writing
against any county, township, city, or municipal officer, for willful or
corrupt misconduct in office may be presented by the grand jury to
the district court of the county in or for which the officer accused is
elected or appointed.
§ 57. Requisites of accusation.] The accusation must state the
offense charged, in ordinary and concise language, without repetition,
and in such manner as to enable a person of common understanding
to know what is intended.
§58. Duty of judge and attorney.] After receiving the accusation
the judge to whom it is delivered must forthwith cause it to be trans
mitted to the district attorney of the county or subdivision, except
when he is the officer accused, who must cause a copy thereof to be
served upon the defendant, and require, by written notice of not less
than five days, that he appear before the district court of the county or
subdivision, and answer the accusation at a specified time. The
original accusation must then be filed with the clerk of the court.
§ 59. Defendant to appear.] The defendant must appear at the
time appointed in the notice, and answer the accusation, unless, for
sufficient cause, the court assigns another day for that purpose. If he
do not appear, the court may proceed to hear and determine the accu
sation in his absence.
§ 60. Defendant's answer.] The defendant may answer the
accusation either by objecting to the sufficiency thereof, or of any
article therein, or by denying the truth of the same.
§ 61. How objection made.] If he oVject to the legal sufficiency of
the accusation, the objection must be in writing, but need not be in
any specific form, it being sufficient if it present intelligibly the ground
of the objection.
§ 62. Denial. ] If he deny the truth of the accusation the denial
may be oral, and without oath, and must be entered upon the
minutes.
§ 63. Answer.] If an objection to the sufficiency of the accusation
be not sustained, the defendant must answer the accusation forthwith.
§ 64. .Judgment or trial.) If the defendant plead guilty, or refuse
to answer the accusation, the court must render judgment of convic
tion against him. If he deny the matters charged, the court must
proceed to try the accusation.
§ 65. Method of trial.] The trial must be by a jury, and con
ducted, in all respects, in the same manner as the trial of an indict
ment for a misdemeanor.
§ 66. Judgment if convicted.] Upon a conviction, the court, must
pronounce judgment that the defendant be removed from office. But
to warrant a removal, the judgment must be entered upon the minutes,
assigning therein the causes of removal.
§ 67. Removal of territorial officers.] The same proceedings
may be had, on like grounds, for the removal of any territorial officer
elected by the people of the territory, dr appointed by the governor
thereof, except delegate to congress and members of the legislative
assembly.
§ 68. What jury to present.] In such proceedings the accusation
may be presented by the grand jury of the county or subdivision in
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which sucli territorial officer resides, or in which he has his place of
office for the usual transaction of his official business.
§ 69. Removal of district attorney.] The same proceedings may
be had on like grounds for the removal of a district attorney, except
that the accusation must be delivered by the judge to the clerk, and
by him to such person as may be appointed by the judge, to act as
prosecuting officer in the matter, who is authorized and required to
conduct the proceedings.
§ 70. Other proceedings and penalties.] The same proceedings
may be had against any officer within the jurisdiction of the court,
who is accused of charging and collecting illegal fees for services ren
dered or to be rendered in his office, or who has refused or neglected
to perform the official duties pertaining to his office, or who has ren
dered himself incompetent to perform his said duties by reason of
habitual drunkenness, and upon a conviction thereof, the court may
pronounce judgment that the defendant be removed from office,
or that he pay a line not exceeding five hundred dollars, in favor of
the informer, with costs of suit; or the court may, in its discretion,
pronounce judgment, both for his removal from office and for the pay
ment of the fine and costs.

TITLE IV.
OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY INDICTMENT
TO THE COMMITMENT INCLUSIVE.

Chapter I.
II.
III.
IV.
V.
VI.
VII.

Of the local jurisdiction of public offenses.
Of the time of commencing criminal actions.
Of the information.
The warrant of arrest.
Arrest, by whom, and how made.
Retaking after an escape or rescue.
Examination of the case and discharge of the defend
ant, or holding him to answer.

CHAPTER

I.

OF THE LOCAL JURISDICTION OF PUBLIC OFFENSES.

§ 71. Who punishable.] Every person is liable to punishment for
a public offense, as is prescribed by section fifteen of the penal code,
except it is by law cognizable exclusively in the courts of the United
States.
§ 72. Offenses consummated within territory.] When the com
mission of a public offense, commenced without this territory, is
consummated within its boundaries, the defendant is liable to punish
ment therefor in this territory, though he were out of the territory at
the time of the commission of the offense charged, if he consummated it
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in this territory through the intervention of an innocent or guilty
agent, or by any other means proceeding directly from himself; and
in such case, the jurisdiction is in the county in which the offense is
consummated.
§ 73. Jurisdiction in case of duel.] When an inhabitant or resi
dent of this territory, by previous appointment or engagement, fights
a duel, or is concerned as second therein, out of the jurisdiction of this
territory, and in the duel a wound is inflicted upon a person, whereof
he dies in this territory, the jurisdiction of the offense is in the county
where the death happened.
§ 74. When person leaves to evade law.] When an inhabitant
of this territory shall have left the same for the purpose of evading
the operation of the provisions of the statutes relating to dueling and
challenges to fight, with the intent or for the purpose of doing any
of the acts prohibited therein, the jurisdiction is in the county in which
the offender was an inhabitant when the offense was committed, or in
any county in which, in the opinion of the governor, the evidence can
be most conveniently obtained and produced, to be designated by him
by a written appointment, filed in the office of the clerk of the court
of that county.
§ 75. Offense committed in two counties.] When a public offense
is committed, partly in one county and partly in another county, or
the acts or effects thereof, constituting or requisite to the offense,
occur in two or more counties, the jurisdiction is in either county.
§ 76. Committed near boundary.] When a public offense is com
mitted on the boundary of two or more counties, or within five
hundred yards thereof, the jurisdiction is in either county.
§ 77. On board vessel.] When an offense is committed in this
territory on board a vessel navigating a river, lake, or canal, or lying
therein in the prosecution of her voyage, the jurisdiction is in any
county through which the vessel is navigated in the course of her
voyage, or in the county where the voyage terminates.
§ 78. Jurisdiction in certain cases.] The jurisdiction of an
indictment:
1. For forcibly and without lawful authority seizing and confining
another, or inveigling or kidnapping him with intent, against his
will, to cause him to be secretly confined or imprisoned in this terri
tory, or to be sent out of the territory, or from one county to another; or,
. 2. For decoying, or taking, or enticing away a child under the age
of twelve years, with intent to detain and conceal it from its parent,
guardian, or other person having lawful charge of the child; or,
3. For inveigling, enticing, or taking away an unmarried female of
previous chaste character, under the age of twenty-one years, for the
purpose of prostitution; or,
4, For taking away any female under the age of sixteen years, from
her father, mother, guardian, or other person having the legal charge
of her person, without their consent, either for the purpose of con
cubinage or prostitution,
Is in any county in which the offense is committed, or into or out of
which the person upon whom the offense was committed, may, in the
commission of the offense, have been brought, or in which an act was
done by the defendant in instigating, procuring, promoting, aiding, or
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in being an accessory to the commission of the offense, 01 in abetting
the parties concerned therein.
§ 79. Bigamy or incest.] When the offense, either of bigamy or of
incest, is committed in one county, and the defendant is apprehended
in another, the jurisdiction is in either county.
§ 80. Proceedings in certain cases.] When property taken in one
county, by burglary, robbery, larceny, or embezzlement, has been
brought into another, the jurisdiction of the offense is in either county.
But if, before the conviction of the defendant in the latter, he be
indicted in the former county, the sheriff of the latter must, upon
demand, deliver him to the sheriff of the former county, upon being
served with a certified copy of the indictment, and upon a receipt
indorsed thereon by the sheriff of the former county, of the delivery
of the body of the defendant; and is, on filing the copy of the indict
ment and the receipt, exonerated from all liability in respect to the
custody of the defendant.
§ 81. Jurisdiction of accessory.] In the case of an accessory in
the commission of a public offense, the jurisdiction is in the county
where the offense of the accessory was committed, notwithstanding
the principal offense was committed in another county.
§ 82. Conviction or acquittal a bar.] When an act charged as a
public offense is within the jurisdiction of another territory, county,
or state, as well as this territory, a conviction or acquittal thereof in
the former, is a bar to a prosecution or indictment therefor in this
territory.
§ 83. Same of two counties.] When an offense is in the jurisdic
tion of two or more counties? a conviction or acquittal thereof in one
county is a bar to a prosecution or indictment thereof in another.
§ 84. Indictment for escape.] The jurisdiction of an indictment
for escaping from prison is in any county of the territory.
§ 85. Stolen property.] The jurisdiction of an indictment for
stealing in any state or country, or other territory, the property of
another, or receiving it, knowing it to have been stolen, and bringing
the same into this territory, is in any county into or through which
such stolen property has been brought.
§ 86. For murder or manslaughter.!
The jurisdiction of an
indictment for murder or manslaughter, when the injury which caused
the death was inflicted in one county, and the party iujured dies in
another county, or out of the territory, is in the county where the
injury was inflicted.
§87. Against a principal not present. | The jurisdiction of an
indictment against a principal in the commission of a public offense,
when such principal is not present at the commission of the principal
otTense, is in the same county it would be under this code if he were
so present and aiding and abetting therein.
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CHAPTER II.
OF THE TIME OP COMMENCING CRIMINAL ACTIONS.

§ 88. For murder unlimited.] There is no limitation of the time
within which a prosecution for murder must be commenced. It may
be commenced at any time after the death of the person killed.
§ 89. Limit in other cases.] In all other cases, an indictment for
a public offense must be found within three years after its commission.
§ 90. Defendant's absence.] If, when the offense is committed,
the defendant be out of the territory, the indictment may be found
within the term herein limited after his coming within the territory,
and no time during which the defendant is not an inhabitant of, or
usually resident within the territory, is part of the limitation.
§ 91. When indictment is found.] An indictment is found within
the meaning of the last three sections, when it is duly presented by
the grand jury in open court, and there received and filed.

CHAPTER III.
OF THE INFORMATION.

§ 92. Information defined.] The information is the allegation in
writing, made to a magistrate, that a person has been guilty of some
designated public offense.
§ 93. Magistrate defined.] A magistrate is an officer having
power to issue a warrant for the arrest of a person charged with a
public offense.
§ 94. Who are magistrates.] The following persons are magis
trates:
1. The judges of the supreme court.
2. The district judges.
3. Justices of the peace.
4. Police and other special justices, appointed or elected in a city,
village, or town.

CHAPTER IV.
the warrant of arrest.
§ 95. Magistrate must issue.] When an information, verified by
oath or affirmation, is laid before a magistrate of the commission of a
public offense, he must, if satisfied therefrom that the offense com
plained of has been committed, and that there is reasonable ground to
believe that the defendant has committed it. issue a warrant of arrest.
§ 96. Warrant -form of.] A warrant of arrest is an order in
writing in the name of the territory, signed by a magistrate, com
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raanding the arrest of the defendant, and may be substantially in the
following form:
County of
The Territory of Dakota. To auy sheriff, constable, marshal, or policeman, in this territory
(or in the county of
, or as the case may be) :
Information upon oath having been this day laid before me that the crime of (designating it)
has been committed, and accusing C. D. thereof;
You are therefore commanded forthwith to arrest the above named C. D. and bring him before
me, at (naming the place), or in case of my absence or inability to act, before the nearest or
most accessible magistrate in this county.
Dated at
, this
day of
, 18. . . .
E. F., Justice of the peace (or as the case may be).

§ 97. Requisites of warrant.] The warrant must specify the
name of the defendant, or if it be unknown to the magistrate, the
defendant may be designated therein by any name. It must also
state an offense in respect to which the magistrate has authority to
issue the warrant, and the time of issuing it, and the county, city,
town, or village, where it is issued, and be signed by the magistrate
with his name of office.
§ 98. To whom directed.] The warrant must be directed to and
executed by a peace officer.
§ 99. Peace officer.] A peace officer is a sheriff of a county or
subdivision, or constable, marshal, or policeman of a city, town, or
village, or township.
§ 100. Warrant by judges.] If the warrant be issued by a judge
of the supreme court, or a district judge, it may be directed generally
to any sheriff, constable, marshal, or policeman, in the territory, and
may be executed by any of those officers to whom it may be delivered.
§ 101. Execution—other county.] If it be issued by any other
magistrate, it may be directed generally to any sheriff, constable, mar
shal, or policeman, in the county in which it is issued, and may be
executed in that county, or if the defendant be in another county it may
be executed therein, upon the written direction of a magistrate of that
county, indorsed upon the warrant, signed by him, with his name of
office, and dated at the county, city, town, or village where it is made,
to the following effect:
This warrant may be executed in the county of

(as the case may be).

§ 102. Prerequisites to indorsement.] The indorsement men
tioned in the last section cannot, however, be made unless upon the
oath of a creditable witness, in writing, indorsed on or annexed to the
warrant, proving the handwriting of the magistrate by whom it was
issued. Upon this proof the magistrate indorsing the warrant is
exempted from liability to a civil or criminal action, though it after
wards appear that the warrant was illegally or improperly issued.
§ 103. Duty of officer if felony.] , If the Offense charged in the
warrant be a felony, the officer making the arrest must take the
defendant before the magistrate who issued the warrant, or some other
magistrate in the same county, as provided in section 107.
§ 104. If a misdemeanor.] If the offense charged in the warrant be
a misdemeanor, and the defendant be arrested in another county, the
officer must, upon being required by the defendant, take him before a
magistrate in that county, who must admit the defendant to bail, and
take bail from him accordingly.
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% 105. Proceedings if bail taken.] On taking bail, the magistrate
must certify that fact on the warrant, and deliver the warrant and
undertaking of bail to the officer having charge of the defendant. The
officer must then discharge the defendant from arrest, and must, with
out delay, deliver the warrant and undertaking to the clerk of the
court at which the defendant is required to appear.
§ 106. Where bail is not given.] If, on the admission of the
defendant to bail, as provided in section 104, bail be not forthwith
given, the officer must take the defendant before the magistrate who
issued the warrant, or some other magistrate in the same county, as
provided in the next section.
§ 107. When issuing—magistrate absent.] When, by the preceding
sections of this chapter, the defendant is required to be taken before
the magistrate who issued the warrant, he may, if the magistrate
be absent or unable to act, be taken before the nearest or most access
ible magistrate in the same county. The officer must, at the same
time, deliver to the magistrate the warrant, with the return indorsed
and subscribed by him.
§ 108. Delay prohibited.] The defendant must in all cases be taken
before the magistrate without unnecessary delay.
§ 109. Before magistrate did not issue.] If the defendant be taken
before a magistrate other than the one who issued the warrant, the
information on which the warrant was granted must be sent to that
magistrate, or if it cannot be procured, the prosecutor and his witness
must be summoned to give their testimony anew.
§ 110. Defendant from other county.] When an information is
laid before a magistrate of the commission of a public offense triable in
another county of the territory, but showing that the defendant is in
the county where the information is laid, the same proceedings must
be had as prescribed in this chapter, except that the warrant must
require the defendant to be taken before the nearest and most access
ible magistrate of the county in which the offense is triable, and the
information of the informant with the dispositions, if any, of the wit
nesses who may have been produced, must be delivered by the magis
trate to whom the warrant is delivered.
§ 111. Duty of officer.] The officer who executes the warrant
must take the defendant before the nearest or most accessible magis
trate of the county in which the offense is triable, with his return
indorsed thereon, and the magistrate must then proceed in the same
manner as upon a warrant issued by himself.
§112. If offense a misdemeanor.] If the offense charged in the
warrant issued pursuant to section 110, is a misdemeanor, the officer
must, upon being required by the defendant, take him before a mag
istrate of the county in which the warrant was issued, who must admit
the defendant to bail, and immediately transmit the warrant, informa
tion, depositions, if any, and undertaking, to the clerk of the court in
which the defendant is required to appear.
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CHAPTER V.
ARREST, BY WHOM AND HOW MADE.

§ 113. Arrest defined.] Arrest is the taking of a person into
custody, that he may be held to answer for a public offense.
§ 114. By whom made.] An arrest may be either:
1. By a peace officer, under a warrant;*
2. By a peace officer, without a warrant; or,
3. By a private person.
§ 115. Aid of officer.] Every person must aid an officer in the
execution of a warrant, if the officer require his aid.
§ 116. Felony, when made—misdemeanor.] If the offense charged
is a felony, the arrest may be made on any day, and at any time of tho
day or night. If it is a misdemeanor, the arrest cannot be made at
night, unless upon the direction of the magistrate indorsed upon the
warrant.
§ 117. Arrest how made.] An arrest is made by an actual restraint
•of the person of the defendant, or by his submission to the custody of
the officer.
§ 118. Restraint.] The defendant is not to be subjected to any
more restraint than is necessary for his arrest and detention.
§ 119. Officer must show warrant.] The officer must inform the
defendant that he acts under the authority of the warrant, and must
also show the warrant if required.
§ 120. If defendant resist.] If, after notice of intention to arrest
the defendant, he either flee or forcibly resist, the officer may use all
necessary means to affect the arrest.
§ 121. Officer may break door.] The officer may break open an
-outer or inner door or window of a dwelling house, to execute the
warrant, if after notice of his authority and purpose, he be refused
admittance.
§ 122. Same to liberate.] An officer may break open an outer
or inner door or window of a dwelling house for the purpose of
liberating a person who, having entered for the purpose of making an
arrest, is detained therein, or when necessary for his own liberation.
§ 123. Arrest without warrant.] A peace officer may, without
a warrant, arrest a person:
1. For a public offense, committed or attempted in his presence.
2. When the person arrested has committed a felony, although not
in his presence.
3. When a felony has in fact been committed, and he has reasonable
cause for believing the person arrested to have committed it.
4. On a charge, made upon reasonable cause, of the commission of a
felony by the party arrested.
§ 124. May break door.] To make an arrest as provided in the
last section, the officer may break open an outer or inner door or win
dow of a dwelling house, if, after notice of his office and purpose, he be
refused admittance.
§ 125. Without warrant at night.] He may also at night, with
out a warrant, arrest any person whom he has reasonable cause for
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believing to have committed a felony, and is justified in making the
arrest though it afterward appear that the felony had not been com
mitted.
§ 126. Authority stated.] When arresting a person without a
warrant, the officer must inform him of his authority and the cause of
the arrest, except when he is in the actual commission of a public offense,
or is pursued immediately after an escape.
§ 127. Bystander's arrest.] He may take before a magistrate, a
person, who, being engaged in* a breach of the peace, is arrested by a
bystander and delivered to him.
§ 128. Offense in presence of magistrate.] When a public
offense is committed in the presence of a magistrate, he may, by a verbal
or written order, command any person to arrest the offender, and may
thereupon proceed as if the offender had been brought before him on a
warrant of arrest.
§ 129. Private person arrest.]. A private person may arrest
another:
1. For a public offense committed or attempted in his presence.
2. When the person arrested has committed a felony, although not
in his presence.
3. When a felony has been in fact committed, and he has reasonable
cause for believing the person arrested to have committed it.
§ 130. Inform person of cause.] He must, before making the
arrest, inform the person arrested of the cause thereof, and require
him to submit, except when he is in the actual commission of the
offense, or when he is arrested on pursuit immediately after its com
mission.
§ 131. Private person may break door.] If the person to be
arrested have committed a felony, and a private person, after notice of
his intention to make the arrest, be refused admittance, he may break
open an outer or inner door or window of a dwelling house, for the
purpose of making the arrest.
§132. Duty in such cases.] A private person who has arrested
another for the commission of a public offense, must, without unneces
sary delay, take him before a magistrate or deliver him to a peace
officer.
§ 133. Offensive weapons taken.] Any person making an arrest
must take from the person arrested all offensive weapons which he
may have about his person, and must deliver them to the magistrate
before whom he is taken.

CHAPTER VI.
RETAKING AFTER AN ESCAPE OR RESCUE.

§ 134. Pursuit and re-arrest.] If a person arrested, escape or be
rescued, the person from whose custody he escaped or was rescued,
may immediately pursue and retake him, at any time, and in any
place in the territory.
§ 135. May break door or window.] To retake the person escaping
or rescued, the person pursuing may, after notice of his intention ana
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refusal of admittance, break open an outer or inner door or window
of a dwelling house.

CHAPTER VII.
EXAMINATION OF THE CASE AND DISCHARGE OP THE DEFENDANT, OR
HOLDING HIM TO ANSWER.

§ 136. Magistrate's duty.] When the defendant is brought before
•3 magistrate upon an arrest, either with or without a warrant, on a
charge of having committed a public t offense, the magistrate must
immediately inform him of the charge against him, and of his right
to the aid of counsel in every stage of the proceedings, and also of
his right to waive an examination before any further proceedings are
had.
§ 137. Allow defendant counsel.] He must also allow the defend
ant a reasonable time to send for counsel, and adjourn the examination
for that purpose; and must, upon the request of the defendant, require
a peace officer to take a message to such counsel in the county or city,
as the defendant may name. The officer must without delay perform
that duty, and shall receive fees therefor as upon service of a sub
poena.
§ 138. Examination.] The magistrate must, immediately after the
appearance of counsel, or if none appear and the defendant require
the aid of counsel, after waiting a reasonable time therefor, proceed
to examine the case.
§ 139. Adjournment.] The examination must be completed at one
session unless the magistrate for good cause adjourn it. The adjourn
ment cannot be for more than two days at each time, nor more than
six days in all, unless by consent or on motion of the defendant.
§ 140. Disposition of defendant on adjournment.] If an adjourn
ment be had for any cause, the magistrate must commit the defendant
for examination, or discharge him from custody upon sufficient bail
or upon the deposit of money as provided in this code, as security for
his appearance at the time to which the examination is adjourned.
§ 141. Commitment for examination.] The commitment for exam
ination is by an indorsement signed by the magistrate on the warrant
of arrest, to the following effect:
The within named A. B., having been brought before me under this warrant, and having
failed to give bail for his appearance, is committed to the sheriff' of the county of ....... (or to
the marshal of the city of
, as the case may be) to await examination on the
day
of
18. . at
o'clock, at which time you will have his body before me at my office.

§ 142. Duty on examination.] At the examination, the magistrate
must, in the first place, read to the defendant the information on file
before him. He must also, after the commencement of the prosecu
tion, issue subpoenas for any witness required by the prosecutor or
the defendant.
§ 143. Rights of defendant.] The witnesses must be examined in
the presence of the defendant, and may be cross-examined in his
behalf. And on demand of the defendant all the testimony in the
case must be reduced to writing in the form of depositions.
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§ 144. May produce witnesses.] When the examination of the
witnesses on the part of the territory is closed, any witnesses the
defendant may produce must be sworn and examined.
§ 145. Magistrate to keep depositions.] The magistrate or his
clerk must keep the depositions taken on the examination, if any have
been taken, and the statement of the defendant, if any, until they are
returned to the proper court, and must not pennit them to be inspected
by any person except a judge of a court having jurisdiction of the
offense, the district attorney of the county, and the defendant and his
counsel.
§ 146. Violation, misdemeanor.] A violation of the provisions of
the last section, is punishable as a misdemeanor.
§ 147. Discharged defendant.] After heai'ing the proofs and the
statement of the defendant, if he have made one, if it appear, either
that a public offense has not been committed, or that there is no
sufficient cause to believe the defendant guilty thereof, the magistrate
must order the defendant to be discharged, by an endorsement on the
information over his signature, to the following effect:
There being no sufficient cause to believe the within named A. B. guilty of the offense
within mentioned, I order him to be discharged.

§ 148. When held to answer.] If, however, it appear from the
examination that a public offense has been committed, and that there
is sufficient cause to believe the defendant guilty thereof, the magis
trate must, in like manner, indorse on the information an order signed
by him to the following effect:
It appearing to me that the offense in the within information mentioned (or any other offense,
according to the fact, stating generally the nature thereof), has been committed, and that there
is sufficient cause to believe the within named A. B. guilty thereof, I order that he be held to
answer the same.

§ 149. Proceedings if not bailable.] If the offense be not bailable,
the following words, or words to the same effect, must be added to the
indorsement:
And that he is hereby committed to (the sheriff of
or as the case may be).

, or to the marshal of the city of. . . .r

§ 150. When bailable.] If the offense is bailable, and bail is taken
by the magistrate, the following words, or words to the same effect^
must be added to the indorsement mentioned in section 148:
And I have admitted him to bail, to answer, by the undertaking hereto annexed.

§ 151. If bail not taken.] If the offense is bailable, and the defend
ant is admitted to bail, but bail have not been taken, the following
words, or words to the same effect, must be added to the indorsement
mentioned in section 148:
Aid that he is admitted to bail in the sum of .... dollars, and be committed to the sheriff of
the county of ... (or the marshal of the city of . . . ., or as the case may be) until said bail be
given.

§ 152. Commitment.] If the magistrate order the defendant to be
committed, as provided in sections 149 and 151, he must make out a
commitment, signed by him, with his name of office, and deliver it,
with the defendant, to the officer to whom he is committed, or if that
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officer be not present, to a peace officer, who must immediately deliver
the defendant into the proper custody, together with the commitment.
§ 153. Form of commitment.] The commitment must be to the fol
lowing effect:
County of ... .
The Territory of Dakota. To the sheriff of the county of .... (or marshal of the city of ... .
or as the case may be) :
An order having been this day made by me, that A. B. be held to answer upon a charge of
(stating briefly the nature of the offense, with time and place as near as may be), you are cornmandea to receive him into your custody, and detain him until he is legally discharged.
Dated at . . . . , this
day of
,18
C. D., Justice of the Peace (or as the case may be).

§ 154. Witness to give undertaking.] On holding the defendant
to answer, the magistrate may 'take from each of the material wit
nesses examined before him, on the part of the territory, a written
undertaking, without surety, to the effect that he will appear and
testify at the court to which the information and depositions, if any, are
to be sent, or that he will forfeit such sum as the magistrate may fix
and determine.
§ 155. Same with security.] When the magistrate is satisfied, by
proof, on oath, that there is reason to believe that any such witness
will not appear and testify, unless security be required, he may order
the witness to enter into a written undertaking, with such sureties and
in such sum as he may deem proper, for his appearance, as specified in
the last section.
§ 156. Infants and married women.] Infants and married women,
who are material witnesses against the defendant, may, in like man
ner, be required to procure sureties for their appearance, as provided
in the last section.
§ 157. Witness committed.] If a witness, required to enter into an
undertaking to appear and testify, either with or without sureties,
refuse compliance with the order for that purpose, the magistrate must
commit him to prison until he comply, or is legally discharged.
§ 1*>8. Subsequent security.] When, however, in pursuance of
section 154, any material witness on the part of the people has been
discharged on his undertaking, without surety, if afterwards on the
sworn application of the district attorney or other person on behalf of
the territory, made to the magistrate or to any judge, it satisfactorily
appears that the presence of such witness or any other person on the
part of the people is material, or necessary on the trial in court, such
magistrate, or judge, may compel such witness, or any other material
witness on the part of the territory, to give an undertaking, with sure
ties, to appear on the said trial and give his testimony therein; and,
for that purpose, the said magistrate or judge, may issue a warrant
against any such person, under his hand, with or without seal, directed
to a sheriff, marshal, or other officer, to arrest such person and bring
him before such magistrate or judge.
§ 159. Witness may be confined.] And in case the person so
arrested shall neglect or refuse to give said undertaking in the manner
required by said magistrate or judge, he may issue a warrant of com
mitment against such person, which shall be delivered to said sheriff,
or other officer, whose duty it shall be to convey such persen to the
jail mentioned in said warrant, and the said person shall remain in
confinement until he shall be removed to the grand jury and to the court,
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for the purpose of giving his testimony, or until he shall have given
the undertaking required by said magistrate or judge.
§ 160. What magistrate must return.] When a magistrate has
discharged a defendant, or has held him to answer as provided in sec
tions 147 and 148, he must return immediately to the next district
court of the county or subdivision, the warrant, if any, the informa
tion, the depositions, if any have been taken, of all the witnesses
examined before him, the statement of the defendant if he have made
one, and all undertakings of bail or for the appearance of witnesses
taken by him, together with a certified record of the proceedings as
they appear on his docket.

TITLE V
OF PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT.

Chapter I. Preliminary provisions.
II. Formation of the grand jury.
III. Powers and duties of the grand jury.
IV. Presentment and proceedings thereon.

CHAPTER I.
PRELIMINARY provisions.

§ 161. Public offenses—how prosecuted.] All public offenses
triable in the district courts must be prosecuted by indictment, except
as provided in the next section.
§ 162. Removal from office.] When the proceedings are had for
the removal of county, township, city, municipal, or territorial officers,
they may be commenced by an accusation in writing, as provided in
chapter I, of title III, of this code.

CHAPTER II.
FORMATION OF THE GRAND JURY.

§ 163. Grand jury defined.] A grand jury is a body of men con
sisting of sixteen jurors, impaneled and sworn to inquire into, and
true presentment make of all public offenses against the territory,
committed or triable within the county or subdivision for which the
court is holden.
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§ 164. Completing jury.] Whenever challenges to individual
grand jurors is allowed, the court shall make an order to the sheriff,
deputy sheriff, or coroner, to summon without delay, from the body of
the county or subdivision, a sufficient number of persons to complete
or to form a grand jury.
§ 165. Twelve jurors find indictment.] No indictment shall be
found, nor shall any presentment or accusation be made without the
concurrence of at least twelve grand jurors.
§ 166. Who may challenge panel.] The territory, or a person
held to answer a charge for a public offense, may challenge the panel of
a grand jury, or an individual grand juror.
§ 167. Challenge to panel.] A challenge to the panel may be
interposed by either party for one or more of the following causes
only:
1. That the requisite number of ballots was not drawn from the
jury box of the county or subdivision.
2. That notice of the drawing of the grand jury was not given.
3. That the drawing was not had in the presence of the officers
designated by law, or m the manner prescribed by law.
§ 168. Jury discharged.] If a challenge to the panel be allowed,
the grand jury must be discharged.
§ 169. Challenge of juror.] A challenge to an individual grand
juror may be interposed by either party, for one or more of the follow
ing causes only:
1. That he is a minor.
2. That he is not a qualified elector.
3. That he is otherwise disqualified under any of the provisions of
chapter XIX of the Political Code.
4. That he is insane.
5. That he is a prosecutor upon a charge against the defendant.
6. That he is a witness on the part of the prosecution, and has been
served with process or bound by an undertaking as such.
7. That a state of mind exists on his part in reference to the case, or
to either party, which will prevent him from acting impartially and
without prejudice to the substantial rights of the party challenging,
but no person shall be disqualified as a juror by reason of
having formed or expressed an opinion upon the matter or cause to be
submitted to such jury, founded upon public rumor, statements in
public journals, or common notoriety, provided it satisfactorily appear
to the court upon his declaration, under oath, or otherwise, that he
can and will, notwithstanding such an opinion, act impartially and
.fairly upon the matters to be submitted to him.
§ 170. Oral or written.] Challenges may be oral or in writing,
and must be tried by the court.
§ 171. Duty of court and clerk.] The court must allow or dis
allow the challenge, and the clerk must enter its decision upon the
minutes.
§ 172. Effect of challenge allowed.] If a challenge to an
individual grand juror is allowed, he cannot be present at, or take
part in the consideration of the charge against the defendant who
interposed the challenge, or the deliberations of the grand jury
thereon.
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§ 173. Violation of last section.] The grand jury must inform
the court of a violation of the last section, and it is punishable by the
court as a contempt.
§ 174. Challenge before oath.] Neither the territory, nor a per
son held to answer a charge for a public offense, can take advantage
of any objection to the panel or to an individual grand juror unless
it be by challenge, and before the grand jury is sworn, except that
after the grand jury is sworn, and before the indictment is found, the
court may, in its discretion, upon a good cause shown, receive and
allow a challenge.
§ 175. Court order another jury.] If the grand jury is discharged
by an allowance of a challenge to the whole panel, or if an offense is
committed during the sitting of the court, after the regular discharge
of the grand jury, or if after such discharge a new indictment becomes
requisite by reason of an arrest of judgment, or by the quashing of
an indictment, or if from any other good and sufficient cause another
grand jury may become necessary, the court may, in its discretion,
order that another grand jury be summoned, and the court may to
that end forthwith make an order to the county commissioners for the
immediate selection and furnishing to the clerk of a list of jurors,
and may make such further orders to the clerk, sheriff, and other
officers for an immediate compliance with their duties as may be
proper to obtain another grand jury at and during the same term of
the court.
§ 176. Special grand jury.] A grand jury formed and impaneled
as to and in a particular case, after a challenge or challenges to
individual grand jurors have been allowed, shall only be sworn to act
in such particular case, and as to all other cases at the same term of
the court the grand jury shall be formed in the usual manner provided
by law.
§ 177. Court to appoint foreman.] From the persons summoned
to serve as grand jurors, and appearing, the court must appoint a fore
man. The court must also appoint a foreman when a person already
appointed is discharged or excused before the grand jury are dismissed.
§ 178. Oath of foreman.] The following oath must be administered
to the foreman of the grand jury:
You, as foreman of this grand jury, shall diligently inquire into, and true presentment make
of all public offenses against this territory, committed or triable within this county (or subdi
vision), of which you shall have or can obtain legal evidence. You ■will keep your own counsel
anti that of your fellows, and of the territory, and will not, except when required in the due course,
of judicial proceedings, disclose the testimony of any witness examined before you, nor any
thing which you or any other grand juror may have said, nor the manner in which you or any
other grand juror may have voted on any matter before you. You shall present no person
through malice, hatred, or ill will, nor leave anv unpresented through fear, favor, or affection,
or for any reward, or the promise, or hope thereof; but in all your presentments, or indictments,
you shall present the truth, the whole truth, and nothing but the truth, according to the best of
your skill and understanding. So help you God.

§ 179. Oath to other grand jurors.] The following oath must
be immediately thereupon administered to the other grand jurors
present:
The same oath which your foreman has now taken before you on his part, you, and each of
you, shall well and truly observe on your part. So help you God.

§ 180. Grand jury charged.] The grand jury being impaneled
and sworn, must be charged by the court. In doing so, the court
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must give them such 'information as it may deem proper as to
the nature of their duties, and as to any charges for puhlic
offenses returned to the court, or likely to come before the grand
jury.
§181. Jury must retire. | The grand jury must then retire to a
private room, and inquire into the offenses cognizable by them.
§ 182. Appoint clerk—his duty.] The grand jury must appoint
one of their number as clerk, who must preserve minutes of their
proceedings, except of the votes of the individual members, and of the
evidence given before them.
§ 183. Jury discharged.] On the completion of the business before
them, or whenever the court shall be of opinion that the public
interests will not be subserved by a further continuance of the
session, the grand jury must be discharged by the court; but
whether the business be completed or not, they are discharged by the
final adjournment of the court.

CHAPTER III.
POWERS and duties of a grand jury.

§ 184. General powers and duties.] The grand jury has power,
and it is their duty to inquire into all public offenses committed
or triable in the county or subdivision, and to present them to
the court, either by presentment or indictment, or accusation in
writing.
§ 185. Presentment defined.] A presentment is an informal
statement in writing by the grand jury, representing to the court
that a public offense has been committed, which is triable in the
county or subdivision, and that there is reasonable ground for
believing that a particular individual, named or described, has com
mitted it.
§ 186. Indictment defined.] An indictment is an accusation in
writing presented by a grand jury to a competent court, charging a per
son with a public offense.
§ 187. Oath to witness.] The foreman may administer an oath to
any witness appearing before the grand jury.
§ 188. Evidence received.] In the investigation of a charge for
the purpose of either presentment, or indictment, or accusation, the
grand jury can receive no other evidence than such as is given by wit
nesses produced and sworn before them, or furnished by legal docu
mentary evidence.
§ 189. Same.] The grand jury can receive none but legal evidence,
and the best evidence in degree to the exclusion of hearsay or sec
ondary evidence.
§ 190. Evidence for defendant.] The grand jury is not bound to
hear evidence for the defendant, but it is their duty to weigh all the evi
dence submitted to them, and when they have reason to believe that
there is other evidence, they may by and with the consent of the dis
trict attorney order such evidence to be produced, and for that pur
pose the district attorney may issue process for the witnesses.
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§ 191. Indictment to be pound.] The grand jury ought to find an
indictment when all the evidence before them, taken together, is such
as in their judgment would, if unexplained or uncontradicted, warrant
a conviction by the trial jury.
§ 192. Member give evidence.] If a member of the grand jury
knows, or has reason to believe, that a public offense has been com
mitted, which is triable in the county or subdivision, he must declare
the same to his fellow jurors, who must thereupon investigate the
same.
§ 193. Subjects of inquiry.] The grand jury must inquire:
1. Into the case of every person imprisoned in the jail of the county
or subdivision, on a criminal charge, and not indicted;
2. Into the condition and management of the public prisons in the
county or subdivision; and,
3. Into the willful and corrupt misconduct in office of public officers
of every description in the county or subdivision.
§ 194. Access to prisons.] They are also entitled to free access, at
all reasonable times, to public prisons, and to the examination, with
out charge, of all public records in the county.
§ 195. District attorney privileged.] The grand jury may at all
reasonable times ask the advice of the court, or of the district
attorney. The district attorney may at all times appear before the
grand jury for the purpose of giving information or advice relative to
any matter cognizable before them, and may interrogate witnesses
before them whenever he thinks it necessary; but no other person is
permitted to be present during their sessions except the members and
a witness actually under examination, and no person whomsoever
must be 'permitted to be present during the expression of their opin
ions or the giving of their votes upon any matter before them.
§ 196. Secrecy.] Every member of the grand jury must keep
secret, whatever he himself, or any other grand juror may have said,
or in what manner he or any other grand juror may have voted on a
matter before them.
§ 197. When juror may disclose.] A member of the grand jury
may, however, be required by any court to disclose the testimony of
a witness examined before the grand jury, for the purpose of ascer
taining whether it is consistent with that given by the witness before
the court, or to disclose the testimony given before them by any
person, upon a charge against him for perjury in giving his testimony,
or upon his trial therefor.
§ 198. Juror not questioned.] A grand juror cannot be questioned
for anything he may say, or any vote he may give in the grand jury,
relative to a matter legally pending before the jury, except for a per
jury of which he may have been guilty in making an accusation or
giving testimony to his fellow jurors.
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CHAPTER IV.
PRESENTMENT AND PROCEEDINGS THEREON.

§ 199.
Presentment— how found.] A presentment cannot be
found without the concurrence of at least twelve grand jurors. When
so found it must be signed by the foreman.
§ 200. How disposed of.] The presentment, when found, must be
presented by the foreman, in presence of the grand jury, to the court,
and must be filed with the clerk.
§ 201. Bench warrant may issue.] If the facts stated in the
presentment constitute a public offense, triable in the county or sub
division, the court must direct the clerk to issue a bench warrant for
the arrest of the defendant.
§ 202. By clerk.] The clerk, on the application of the judge or
district attorney, may accordingly, at any time after the order, whether
the court be sitting or not, issue a bench warrant, under his signature
and the seal of the court, into one or more counties, or into any part
of the territory.
§ 203. Form of warrant.] The bench warrant, upon presentment,
must be substantially in the following form:
County of
The territory of Dakota. To any sheriff, constable, marshal, or policeman in this territory:
A presentment having been made on the
day of
, 18. . . ., to the district court
of the county of. . . . (or subdivision . . .) charging C. D. with the crime of
(designating it
generally), you are therefore commanded forthwim to arrest the above named C. D., and take
him before E. F., a magistrate of the county of. ... ; or in case of his absence or inability to act,
before the nearest and most accessible magistrate in. . . .county.
Given under my hand, with the seal of said court affixed, this. . . .day of. . . . A. D. 18. . . .
By order of the court.
[seal.]
%
A. F., Clerk.

§ 204. Where served.] The bench warrant may be served in any
county or part of the territory, and the officer serving it must proceed
thereon as upon a warrant of arrest on an information, except that
when served in another county or part of the territory it need not be
indorsed by a magistrate of that county or part of the territory.
§ 205. Proceedings by magistrate.] The magistrate, when the
defendant is brought before him, must proceed upon the charges con
tained in the presentment, in the same manner as upon a warrant of
arrest on an information.
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TITLE VI.
OF THE INDICTMENT.

Chapter I.
II.

Finding and presentation of the indictment.
Rules of pleading, and form of the indictment.

CHAPTER I.
FINDING AND PRESENTATION OF THE INDICTMENT.

§ 206. Finding.] An indictment cannot be found without the con
currence of at least twelve grand jurors. When so found, it must be
indorsed, " A true bill." and the indorsement must be signed by the
foreman of the grand jury.
§ 207. Dismissal.] If twelve grand jurors do not concur in finding
an indictment against a defendant who has been held to answer, the
original information of [and | the certified record of the proceedings
before the magistrate transmitted to them, must be returned to the
court, with an indorsement thereon, signed by the foreman, to the
effect that the charge is dismissed.
§ 208. Re-submission of charge.] The dismissal of the charge does
not, however, prevent its being again submitted to a grand jury as
often as the court may so direct. But without such direction, it can
not be again submitted.
§ 209. Names of' witnesses.] When an indictment is found the
names of the witnesses examined before the grand jury, must, in all
cases, be inserted at the foot of the indictment or indorsed thereon'
before it is presented to the court.
§ S10. Indictment— how presented.] An indictment when found by
the grand jury, must be presented by their foreman, in their presence,
to the court, and must be filed with the clerk, and remain in his office
as a public record.
§ 211. Proceedings to arrest.] When an indictment is found
against a defendant who has not been previously arrested, and is not
under bail, the same proceedings must be had as are prescribed in sec
tions 239 to 240 inclusive, against a defendant who fails to appear for
arraignment.

CHAPTER II.
RULES OF PLEADING AND FORM OF THE INDICTMENT.

8 212. Forms of pleading.] All the forms of pleading in crim
inal actions and rules by which the sufficiency of pleadings is to be
determined, are those prescribed by this code.
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§ 213. First pleading.] The first pleading on the part of the terri
tory is the indictment.
§ 214. Requisites op indictment.] The indictment must contain:
1. The title of the action, specifying the name of the court to which
the indictment is presented, and the names of the parties.
2. A statement of the acts constituting the offense, in ordinary and
concise language, and in such manner as to enable a person of com
mon understanding to know what is intended.
§ 215. Certain and direct.] The indictment must be direct and
certain, as it regards:
1. The party charged.
2. The offense charged.
3. The particular circumstances of the offense charged, when they
are necessary to constitute a complete offense.
§ 216. Fictitious name.] When a defendant is indicted or prose
cuted by a fictitious or erroneous name, and in any stage of the pro
ceedings his true name is discovered, it must be inserted in the
subsequent proceedings, referring to the fact of his , being
indicted bjr the name mentioned in the indictment.
§217. Charge but one offense. | The indictment must charge but
one offense, but the same offense may be set forth in different forms or
degrees under different counts; and when the offense may be com
mitted by the use of different means, the means may be alleged in the
alternative in the same count.
§ 21S. Time offense committed.] The precise time at which the
offense was committed, need not be stated in the indictment; but it
may be alleged to have been committed at any time before the find
ing thereof, except where the time is a material ingredient in the offense.
§ 219. Certain errors not material.] When an offense involves
the commission of. or an attempt to commit a private injury, and is de
scribed with sufficient certainty in other respects to identify the act, an
erroneous allegation as to the person injured, or intended to be injured,
is not material.
§ 220. Words how construed.] The words used in an indictment
must be construed in their usual acceptance, in common language,
except words and phrases defined by law, which are to be construed
according to their legal meaning.
§ 221. Statute not strictly pursued.] Words used in a statute
to define a public offense, need not be strictly pursued in the indict
ment; but other words conveying the same meaning may be used.
§ 222. What is sufficient.] The indictment is sufficient if it can
be understood therefrom:
1. That it is entitled in a court having authority to receive it, though
the name of the court be not stated.
2. That it was found by a grand jury of the county or subdivision in
which the court was held.
8. That the defendant is named, or if his name cannot be discovered,
that he is described by a fictitious name, with the statement that
his true name is to the jury unknown.
4. That the offense was committed at some place within the
jurisdiction of the court, except where the act. though done without
the local jurisdiction of the county or subdivision, is triable therein.
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5. That the offense was committed at some time prior to the time of
finding the indictment.
6. That the act or1 omission charged as the offense is clearly and
distinctly set forth in ordinary and concise language, without repe
tition, and in such a manner as to enable a person of common under
standing to know what is intended.
7. That the act or, omission charged as the offense, is stated with such
a degree of certainty, as to enable the court to pronounce judgment
upon a conviction according to the right of the case.
§ 223. Certain informalities disregarded.] No indictment is
insufficient, nor can the trial, judgment, or other proceedings thereon
be affected, by reason of a defect or imperfection in matter of
form which does not tend to the prejudice of the substantial rights of
the defendant upon the merits.
§ 224. Need not be stated.] Neither presumptions of law, nor
matters of which judicial notice is taken, need be stated in an indict
ment.
§ 225. Pleading judgment.] In pleading a judgment or other
determination of, or proceeding before, a court or officer of special
jurisdiction,, it is not necessary to state the facts conferring jurisdic
tion, but the judgment or determination may be stated to have been
duly given or made. The facts constituting jui'isdiction, however,
must be established on the trial.
§ 226. Pleading private statute.] In pleading a private statute,
or a right derived therefrom, it is sufficient to refer to the statute by
its title and the day of its passage, and the court must thereupon take
judicial notice thereof.
§ 227. Requisites for libel.] An indictment for libel need not set
forth any extrinsic facts. for the purpose of showing the application
to the party libeled of the defamatory matter on which the indictment
is founded, but it is sufficient to state generally that the same was
published concerning him, and the fact that it was so published must
be established on trial.
§ 22S. Indictment for forgery.] When an instrument, which is
the subject of an indictment for forgery, has been destroyed or with
held by the act or procurement of the defendant, and the fact of the
destruction or withholding is alleged in the indictment and established
on the trial, the misdescription of the instrument is immaterial.
«§ 229. For perjury.] In an indictment for perjury or subordina
tion of perjury, it is sufficient to set forth the substance of the
controversy or matter in respect to which the offense was committed,
and in what court or before whom the oath alleged to be false was
taken, and that the court or person before whom it was taken had
authority to administer it, with proper allegations of the falsity of
the matter on which the perjury is assigned, but the indictment need
not set forth the pleadings, record, or proceedings with which the
oath is connected, nor the commission or authority of the court or
person before whom the perjury was committed.
§ 230. Larceny or embezzlement.] In an indictment for the larceny
or embezzlement of money, bank notes, certificates of stock, or valu
able securities, or for a conspiracy to cheat and defraud a person of
any such property, it is sufficient to allege the larceny or embezzle
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ment, or the conspiracy to cheat and defraud, to be of money, hank
notes, certificates of stock, or valuable securities, without specifying
the coin, number, denomination, or kind thereof.
§231. Selling obscene books.] An indictment for exhibiting, pub
lishing, passing, selling, or offering to sell, or having in possession, with
such intent, any lewd or obscene book, pamphlet, picture, print; card,
paper, or writing, need not set forth any portion of the language used
or figures shown upon such book, pamphlet, picture, print, card,
paper, or writing, but it is sufficient to state generally the fact of the
lewdness or obscenity thereof.
§ 232. Several defendants.] Upon an indictment against several
defendants, any one or more may be convicted or acquitted.
§ 233. Accessories and principals.] The distinction between an
accessory before the fact and a principal, and between principals in
the first and second degree, in cases of felony, is abrogated, and all
persons concerned in the commission of a felony, whether they directly
commit the act constituting the offense, or aid and abet in its commis
sion, though not present, must hereafter be indicted, tried, and pun
ished as principals, and no additional facts need be alleged in any
indictment against such an accessory than are required in an indict
ment against his principal.
§ 234. Accessory tried, &c] An accessory to the commission of a
felony, may be indicted, tried, and punished, though the principal
felon be neither indicted nor tried, and though the principal may have
been acquitted.
§ 235. Compounding a felony.] A person may be indicted for hav
ing, with the knowledge of the commission of a public offense, taken
money or property of another, or a gratuity, or reward, or an engage
ment, or promise therefor, upon the agreement or understanding,
express or implied, to compound or conceal the offense, or to abstain
from a prosecution therefor, or to withhold any evidence thereof,
though the person guilty of the original offense have not been indicted
or tried.
.3.1
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TITLE VII.
OP PLEADINGS AND PROCEEDINGS AFTER INDICTMENT AND BEFORE THE
COMMENCEMENT OF THE TRIAL.

Chapter I. Of the arraignment of the defendant.
II. Setting aside the indictment.
III. Demurrer.
IV. Plea.
V. Removal of the action before trial.
VI. The mode of trial.
VII. Formation of the trial jury.
VIII. Postponement of the trial.

CHAPTER I.
OF THE ARRAIGNMENT OF THE DEFENDANT.
§ 236. Defendant arraigned.] When the indictment is filed, the
defendant must be arraigned thereon before the court in which it is
found, if triable therein ; if not, before the court to which it is removed
or transmitted.
>.
§ 237. Must be present if felony.] If the indictment is for a
felony, the defendant must be personally present, but if for a misde
meanor only, his personal appearance is unnecessary, and he may
appear upon the arraignment by counsel.
§ 238. Same—duty of court.] When his personal appearance is
necessary, if he be in custody, the court may direct the officer in
whose custody he is, to bring him before it to be arraigned, and the
officer must do so accordingly.
§ 239. Bench warrant issued.] If the defendant have been dis
charged on bail, or have deposited money instead thereof, and do not
appear to be arraigned, when his personal attendance is necessary,
the court, in addition to the forfeiture of the undertaking of bail or of
the money deposited, may direct the clerk to issue a bench warrant
for his arrest.
§ 240. Same.] The clerk, on the application of the district attor
ney, may accordingly at any time after the order, whether the court
be sitting or not, issue a bench wan-ant into one or more counties.
§ 241. Form of warrant.] The bench warrant, upon the indict
ment must, if the offense is a felony, be substantially in the following
form:
County of. . . .
The territory of Dakota. To any sheriff, constable, policeman, or marshal in this territory;
An indictment having been found on the. . . .day of
A. D. 18
in the district court in
and for the county (or subdivision) of. . . ., charging C. D. with the crime of. . . . (designating it
generally), you are therefore commanded forthwith to arrest the above named C. D. and bring
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him before that court (or before the court to which the indictment may have been removed,
naming it) to answer said indictment; or if the court have adjourned for the term, that you
deliver him iuto the custody of the sheriff of the county of.. . .
Given under my hand, with the seal of said court affixed, this. . . .day of. . . . A. D. 18. . . .
By order of the court.
[seal.]
_
E. F., Clerk.

§ 242. Same, [f the offense is a misdemeanor or a bailable felony,
the bench warrant must be in a similar form, adding to the body
thereof a direction to the following effect:
Or if he requires it that you take him before any magistrate in that county, or in the county
in which you arrest him, that he may give bail to answer the indictment.

§ 243. Court fix amount of bail.] If the offense charged is bail
able, the court, upon directing the bench warrant to issue, must fix the
amount of bail; and an endorsement must be made on the bench war
rant and signed by the clerk, to the following effect:
The defendant is to be admitted to bail in the sum of

dollars.

§ 244. Offense not bailable.] The defendant when arrested under
a warrant for an offense not bailable, must be held in custody by
the sheriff of the county or subdivision in which tbe indictment is
found.
§ 245. Warrant served in any county.] The bench warrant may
be served in any county in the same manner as a warrant of arrest,
except, that when served in another county it need not be endorsed by
a magistrate of that county.
§ 246. Taking bail.] If the defendant is brought before a magis
trate of another county for the purpose of giving bail, the magistrate
must" proceed in respect thereto, in the same manner as if the defend
ant had been brought before him upon a warrant of arrest, and the
same proceedings may be had thereon.
§ 247. Duty of court on indictment.] When the indictment is for
a felony, and the defendant, before the finding thereof, has given bail
for his appearance to answer the charge, the court, to which the indict
ment is presented, or sent, or removed for trial, may order the defend
ant to be committed to actual custody, either without bail, or unless
he give bail in an increased amount, to be specified in the order.
§ 248. Defendant present.] If the defendant is present when the
order is made, he must be forthwith committed accordingly. If he is
not present, a bench warrant must be issued and proceeded upon in
the manner provided in this chapter.
§ 249. Counsel before arraignment.] If the defendant appear for
arraignment, without counsel, he must be informed by the court that
it is his right to have counsel before being arraigned, and must be
asked if he desire the aid of counsel. If he desires, and is unable to
employ counsel, the court must assign counsel to defend him.
§ 250. How arraignment made.] The arraignment must be made
by the court, or by the clerk or district attorney, under its direction,
and consists in reading the indictment to the defendant, and asking
him whether he pleads guilty or not guilty to the indictment.
§ 251. True name.] When the defendant is arraigned, he must be
informed that if the name by which he is indicted be not his true
name, he must then declare his true name or be proceeded against by
the name in the indictment.
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% 252. None given.] If he gives no other name, the court may pro
ceed accordingly.
§ 253. Another given—to be entered.] If he allege that another
name is his true naine, the court must direct an entry thereof in the
minutes of the arraignment,- and the subsequent proceedings on the
indictment may be had against him by that name, referring also to the
name by which he is indicted.
§ 254. Time to answer.] If, on the arraignment, the defendant
require it, he must be allowed until the next day, or such further time
may be allowed him as the court may deem reasonable, to answer the
indictment.
§ 255. Set aside—demur or plead.] If the defendant do not
require time, as provided in the last section, or if he do, then on the
next day, or at such further day as the court may have allowed him,
he may, in answer to the arraignment, either move the court to set
. aside the indictment, or may demur or plead thereto.

CHAPTEE II.
setting aside the indictment.
§ 25(5. Causes classified.] The indictment must be set aside by
the court in which the defendant is arraigned, and upon his motiou,
in either of the following cases:
1. When it is not found, indorsed, and presented or filed, as pre
scribed in this act;
2. When the names of the witnesses examined before the grand jury
are not inserted at the foot of the indictment, or endorsed thereon;
3. When a person is permitted to be present during the session of the
grand jury, while the charge embraced ycv the indictment is under con
sideration, except as provided in section 195.
4. When the defendant had not been held to answer before the find
ing of the indictment, on any ground which would have been good
ground for challenge, either to the panel or to any individual grand
juror.
§ 257. Afterwards precluded.] If the motion to set aside the
indictment be not made, the defendant is precluded from afterwards
taking the objections mentioned in the last section.
§ 258. When motion heard.] The motion must be heard at the
time it is made, unless for good cause the court postpone the hearing
to another time.
§ 259. Answer immediately.] If the motion be denied, the defend
ant must immediately answer to the indictment either by demurring or
pleading thereto.
§ 260. When defendant discharged.] If the motion be granted,
the court must order that the defendant, if in custody, be discharged
therefrom, or if admitted to bail, that his bail be exonerated, or if he
ave deposited money instead of bail, that the money be refunded to
an<n, unless it direct that the case be re-submitted to the same, or
genciiier grclllcl jury.
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§ 261. Re-submission.] If the court direct that the case be re-sub
mitted, the defendant, if already in custody, must so remain, unless he
be admitted to bail; or if already admitted to bail, or money have
been deposited instead thereof, the bail or money is answerable for
the appearance of the defendant to answer a new indictment, and
unless a new indictment is found before the next grand jury of the
county is discharged, the court must, on the discharge of such grand
jury, make the order prescribed by the preceding section.
§ 262. Not a bar.] An order to set aside an indictment, as pro
vided in this chapter, is no bar to a further prosecution for the same
offense.

CHAPTER III.
DEMURRER.

§ 263. Dependant's pleading.] The only pleading on the part of
the defendant is either a demurrer or a plea.
§ 264. Made in open court.] Both the demurrer and the plea must
be put in open court, either at the time of the arraignment, or at such
other time as may be allowed to the defendant for that purpose.
§ 265. When may demur.] The defendant may demur to the indict
ment when it appears upon the face thereof, either:
1. That the grand jury by which it was found had no legal author
ity to inquire into the offense charged, by reason of its not being
within the legal jurisdiction of the county or subdivision.
2. That it does not substantially conform to the requirements of
this act.
3. That more than one offense is charged in the indictment.
4. That the facts stated do not constitute a public offense.
5. That the indictment contains any matter, which if true, would
constitute a legal justification, or excuse of the offense charged, or
other legal bar to the prosecution.
§ 266. Requisites of demurrer.] The demurrer must be in writ
ing, signed either by the defendant, or his counsel, and filed. It must
distinctly specify the grounds of the objection to the indictment, or it
must be disregarded.
§ 267. Objections heard.] Upon the demurrer being filed, the
objections presented thereby, must be heard, either immediately or at
such time as the court may appoint.
§ 268. Judgment of court.] Upon considering the demurrer the
court must give judgment, either sustaining or overruling it, and an
order to that effect must be entered upon the minutes.
§269. Effect if sustained.] If the demurrer is sustained, the
judgment is final upon the indictment demurred to, and is a bar to
another prosecution for the same offense, unless the court being of
opinion that the objection on which the demurrer is sustained may be
avoided in a new indictment, direct the case to be re-submitted to the
same or another grand jury.
§ 270. Defendants discharged.] If the court do not direct the
case to be re-submitted, the defendant, if in custody, must be dis
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charged, or if admitted to bail, his bail is exonerated, or if he have
deposited money instead of bail, the money must be refunded to him.
§ 271. Proceedings if re-submitted.] If the court direct that the
case be submitted anew, the same proceedings must be had thereon
as are prescribed in this act, or in sections 259 and 260.
§ 272. Plea where demurrer is overruled.] If the demurrer be
overruled, the court must permit the defendant, at his election, to
plead, which he must do forthwith, or at such a time as the court may
allow. If he does not plead, judgment may be pronounced against
him.
§ 273. Certain objection — how taken.] When the objections
mentioned in section 265 appear upon the face of the indictment, they
can only be taken by demurrer, except that the objection to the juris
diction of the court over the subject of the indictment, or that the
facts stated do not constitute a public offense, may be taken at the
trial, under the plea of not guilty, and in arrest of judgment.

CHAPTER IV.
PLEA.

§ 274. Pleas classified.] There are three kinds of pleas to an
indictment. A plea of :
1. Guilty.
2. Not guilty.
3. A former judgment of conviction or acquittal of the offense
charged, which may be pleaded either with or without the plea of not
guilty.
§ 275. Plea to be oral.] Every plea must be oral, and must be
entered upon the minutes of the court.
§ 276. Form of plea.] The plea must be entered in substantially
the following form:
1. If the defendant plead guilty:
The defendant pleads that he is guilty of the offense charged in this indictment.

2. If he plead not guilty:
The defendant pleads that he is not guilty of the offense charged in this indictment.

3. If he plead a former conviction or acquittal:
The defendant pleads that he has already been convicted (or acquitted, as the case may be)
of the offense charged in this indictment, by the judgment of the court of
(naming it)
rendered at
, (naming the place) on the. . . .day of. . . .

§ 277. Requisite? in plea of guilty.] A plea of guilty can in no
case be put in, except by the defendant himself, in open court, unless
upon an indictment against a corporation, in which case it can be put
in by counsel.
§ 278. Plea may be withdrawn.] The court may, at any time
before judgment, upon a plea of guilty, permit it to be withdrawn, and
a plea of not guilty substituted.
§ 279. Issues on plea.] The plea of not guilty puts in issue every
material allegation in the indictment.

■Criminal Procedure.

After Indictment.

839

§ 280. Evidence under plea.] All matters of fact tending to
•establish a defense other than that specified in the third subdivision of
section 274, may be given in evidence under the plea of not guilty.
§ 281. Former acquittal not of same offense.] If the defendant
was formerly acquitted on the ground of variance between the indict
ment and the proof, or the indictment was dismissed upon an objec
tion to its form or substance, or in order to hold the defendant for a
•higher offense, without a judgment of acquittal, it is not an acquittal
•of the same offense.
§ 282. Same on merits.] When, however, he was acquitted on the
merits, he is deemed acquitted of the same offense, notwithstanding a
•defeat in form or substance in the indictment on which he was
acquitted.
§ 283. Former acquittal or conviction.] When the defendant
shall have been convicted or acquitted upon an indictment, the convic
tion or acquittal is a bar to another indictment for the offense charged
in the former, or for an attempt to commit the same, or for an offense
necessarily included therein, of which he might have been convicted
under that indictment.
§ 284. Refusal to plead.] If the defendant refuse to answer the
indictment by demurrer or plea, a plea of not guilty must be entered.

CHAPTER T.
THE REMOVAL OP THE ACTION BEFORE TRIAL.

§ 285. Action removed—when—how.] A criminal action, pros
ecuted by indictment, may, at any time before trial is begun, on the
application of the defendant, be removed from the court in which it is
pending, if the offense charged in the indictment be punishable with
death, or imprisonment in the territorial prison, whenever it shall
appear to the satisfaction of the court by affidavits, or if the court
should so order by other testimony, that a fair and impartial trial can
not be had in such county or subdivision, in which case the court may
order the person accused to be tried in some near or adjoining county,
in any district where a fair and impartial trial can be had; but the
party accused shall be entitled to a removal of the action but once,
and no more, and if the accused shall make affidavit that he cannot
have an impartial trial, by reason of the bias or prejudice of the pre
siding judge of the district court where the indictment is pending, the
judge of such court may call any other judge of a district court to
preside at such trial; and it shall be the duty of such other judge to so
preside at said ti'ial, and do any other act with reference thereto, as
though he .was presiding judge of said district court.
§ 286. Duty of clerk.] The order of removal must be entered
upon the minutes, and the clerk must thereupon make out and trans
mit to the court to which the action is removed, a certified copy of the
order of removal, and of the records, pleadings, and proceedings in
the action, including the undertakings for the appearance of the
defendant and of the witnesses.
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§ 287. Disposition of defendant.] If the defendant is in custody,
the order must provide for the removal of the defendant, by the sheriff
of the county or subdivision where he is imprisoned, to the custody of
the proper officer of the county or subdivision to which the action is
removed, and he must be removed according to the terms of such
order.
§ 288. Court may require bail.] When the court has ordered a
removal of the action, it may require the accused, if the offense be
then bailable, to enter into an undertaking with good and sufficient
sureties, to be approved by the court, in such sum as the court may
direct, conditioned for his appearance in the court to which the action
has been removed, on the first day of the next term thereof, and to
abide the order of such court; and in default of such undertaking, a
warrant shall be issued to the sheriff or other proper officer, command
ing him safely to keep, and at the proper time to convey the prisoner
to the jail of the county or subdivision where he is to be tried, there
to be safely kept by the jailer thereof until discharged by due course
of law.
§ 589. Witness recognized.] When a removal of the action is
allowed, the court may recognize the witnesses on the part of the
territory to appear before the court in which the defendant is to be
tried.
§ 290. Trial, records, and papers.] The court to which the action
is removed must proceed to trial and judgment therein the same in
all respects as if the action had been commenced in such court. If it
is- necessary to have any of the original pleadings or other papers,
before such court, the court from which the action is removed must,
at any time, upon application of the district attorney or the defend
ant, order such papers or pleadings to be transmitted by the clerk, a
certified copy thereof being retained.
§ 291. Removal by territory.] The district attorney on behalf of
the territory, may also apply in a similar manner for a removal of
the action, and the court being satisfied that it will promote the ends of
justice, may order such removal upon the same terms and to the same
extent as are provided in this chapter, and the proceedings on such
removal shall be in all respects as above provided.

CHAPTER VI.
THE MODE OF TRIAL.

§ 292. Issue of fact.] An issue of fact arises:
1. Upon a plea of not guilty; or,
2. Upon a plea of a former conviction or acquittal of .the same
offense.
§ 293. How tried.] Issues of fact must be tried by a jury.
§ 294. Defendant to be present.] If the indictment is for a felony,
the defendant must be personally present at the trial, but if for a
misdemeanor or not punishable by imprisonment, the trial may be
had in the absence of the defendant; if, however, his presence is
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necessary for the purpose of identification, the court may, upon
application of the district attorney, by an order or warrant, require
the personal attendance of the defendant at the trial.

1 CHAPTER VII.
FORMATION OF THE TRIAL JURY.

§ 295. Who are jurors.] The jurors duly drawn and summoned
for the trial of civil actions, are also the jurors for the trial cif crimi
nal actions.
§ 296. Trial juries formed.] Trial, juries for criminal actions may
also be formed in the same manner as trial juries in civil actions.
§ 297. Clerk to prepare ballots.] At the opening of the court
the clerk must prepare separate ballots containing the names of the
persons returned as jurors, which must be folded as nearly alike as-'
possible, and so that the names cannot be seen, and must deposit them
in a sufficient box.
§ 298. Names of all may be called.] When the case is called for
trial, and before drawing the jury, either party may require the names
of all the jurors in the panel to be called, and the court in its discre
tion may order that an attachment issue against those who are absent,
but the court may, in its discretion, wait or not, for the return of the
attachment.
§ 299. Manner of drawing jury.] Before the name of any juror
is drawn, the box must be closed and shaken, so as to intermingle the
ballots therein. The clerk must then, without looking at the ballots,
draw them from the box.
§ 300. Disposition of ballots.] When the jury is completed, the
ballots containing the names of the jurors sworn, must be laid aside
and kept apart from the ballots containing the names of the other
jurors, until the jury so sworn is discharged.
§ 301. Same.] After the jury are so discharged, the ballots contain
ing their names must be again folded and returned to the box, and so
on, as often as a trial is had.
§ 302. When juror absent.] If a juror be absent when his name
is drawn, or be set aside, or excused from serving on the trial, the
ballot containing his name must be folded and returned to the box as
soon as the jury is sworn.
§ 303. If all do not appear.] When a jury has been duly sum
moned, if, upon calling the cause for trial, twenty-four of the jurors
summoned do not appear, the court may, in its discretion, order the
sheriff to summon from the body of the county or subdivision, asmany persons as it may think proper, at least sufficient to make
twenty-four jurors, from whom a jury for the trial of the cause may
be selected.
§ 304. Names put in box.] The names of the persons summoned
to complete the jury must be written on distinct pieces of paper,
folded each as nearly alike as possible, and so that the name cannot
be seen, and must be deposited in the box mentioned in section 297.
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§ 305. Drawing the jury.] The clerk must thereupon, under the
direction of the court, publicly draw out of the box so many of the
ballots, one after another, as are sufficient to form the jury.
§ 306. Number of jury—how sworn.] The jury consists of twelve
men, chosen as prescribed by law, and sworn or affirmed well and truly
to try and true deliverance to make between the Territory of Dakota
and the defendant whom they shall have in charge, and a true verdict
to give according to the evidence, which verdict must be unanimous.
§ 307.
If number fails.]
If a sufficient number cannot be
obtained from the box to form a jury, the court may, as often as is
neccessary, order the sheriff to summon from the body of the county or
subdivision, so many persons qualified to serve as jurors as it deems
sufficient to form a jury. The jurors so summoned may be called
from the list returned by the sheriff, and so many of them not excused
or discharged, as may be necessary to complete the jury, must be
impaneled and sworn.
§ 308. Affirmation.] Any juror who is conscientiously scrupulous
of taking the oath above described, shall be allowed to make affirm
ation, substituting for the words " So help you Grod," at the end of the
oath, the following: "This you do affirm under the pains and penalties
of perjury."

CHAPTER VIII.
/
POSTPONEMENT OF THE TRIAL.

§ 309. For cause by either.] When an indictment is called for
trial, or at any time previous thereto, the court may, upon sufficient
cause by either party, direct the trial to be postponed to another day
in the same or next term.
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TITLE VIII.
OF PROCEEDING AFTER THE COMMENCEMENT OF THE TRIAL AND BEFORE
JUDGMENT.

Chapter I. Challenging the jury.
II. The trial.
III. Conduct of the jury after the cause is submit
ted to them.
IV. The verdict.
V. Bill of exception.
VI. New trials.
VII. Arrest of judgment.

CHAPTER I.
CHALLENGING THE JURY.

§ 310. Challenges classed.] A challenge is an objection made to
the trial jurors, and is of two kinds:
1. To the panel.
2. To an individual juror.
§ 311. Several defendants.] When several defendants are tried
together they cannot sever their challenges, but must join therein.
§ 312. Panel defined.] The panel is a list of jurors returned by a
sheriff', to serve at a particular court, or for the trial of a particular
action.
§ 313. Challenge to panel.] A challenge to the panel is an
objection made to all the trial jurors returned, and may be taken by
either party.
§ 314. Cause for.J A challenge to the panel can be founded only
on a material departure from the forms prescribed by law in
respect to the drawing and return of the jury, or on the intentional
omission of the sheriff' to summon one or more of the jurors
drawn.
§ 315. When taken.] A challenge to the panel must be taken
before a juror is sworn, and must be in writing, specifying plainly
and distinctly the facts constituting the ground of challenge.
§ 316. Issue on the challenge.] If the sufficiency of the facts
alleged as a ground of challenge be denied, the adverse party may
except to the challenge. The exception need not be in writing, but
must be entered upon the minutes of the court, and thereupon the
court must proceed to try the sufficiency of the challenge, assuming
the facts alleged therein to be true.
§ 317. Proceedings on exception.] If, on the exception, the
court deem the challenge sufficient, it may, if justice require it,
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permit the party excepting to withdraw his exception, and to deny
the facts alleged in the challenge. If the exception be allowed
the court may, in like manner, permit an amendment of the
challenge.
§ 318. When challenge is denied.] If the challenge is denied, the
denial may, in like manner, be oral, and must be entered upon the
minutes of the court, and the court must proceed to try the question
of fact.
§ 319. Trial of challenge.] Upon the trial of the challenge,
the officers, whether judicial or ministerial, whose irregularity is
complained of, as well as any other persons, may be examined to
prove or disprove the facts alleged as the ground of the challenge.
§ 320. Bias of officer.] When the panel is formed from persons
whose names are not drawn as jurors, a challenge may be taken to
the panel on account of any bias of the officer who summoned them,
which would be good ground of challenge to a juror. Such challenge
must be made in the same form, and determined in the same manner
as if made to a juror.
§ 321. Discharge of jury.] If, upon an exception to the challenge,
or a denial of the facts, the challenge be allowed, the court must dis
charge the jury, and another jury can be summoned for the same
term forthwith, from the body of the county or subdivision; or the
judge may order a jury to be drawn and summoned in the regular
manner. If it be disallowed, the court must direct the jury to be
impaneled.
§ 322. Challenging individual jurors.] Before a juror is called,
the defendant must be informed by the court, or under its direction,
that if he intend to challenge an individual juror, he must do so when
the juror appears, and before he is sworn.
§ 323. Nature of challenge.] A challenge to an individual juror
is either:
1. Peremptory; or,
2. For cause.
§ 324. Taken before sworn.] It must be taken when the juror
appears, and before he is sworn, but the court may, for good cause,
permit it to be taken after the juror is sworn, and before the jury is
completed.
§ 325. Peremptory challenge.] A peremptory challenge can be
taken by either party, and may be oral. It is an objection to a juror
for which no reason need be given, but upon which the court must
exclude him.
§ 326. Defendant's challenge.] In all criminal cases the defend
ant is entitled to the following challenges:
1. For capital offenses the defendant may challenge peremptorily
twenty jurors.
2. In prosecutions for offenses punishable by imprisonment in the
territorial prison, ten jurors.
3. In other prosecutions, three jurors.
§ 327. Prosecutor's challenges.] The prosecuting attorney in
capital cases may challenge peremptorily six jurors; in other cases,
three jurors.
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§ 328. Challenge for cause.] A challenge for cause may be taken
either by the territory or the defendant.
§ 329. For cause classed.] It is an objection to a particular
juror, and is either:
1. General, that the juror is disqualified from serving in any case
on trial; or,
2. Particular, that he is disqualified from serving in the case on trial.
§330. Classes of general.] General causes of challenges are:
1. A conviction for felony.
2. A want of any of the qualifications pi'escribed by law, to render
a person a competent juror, including a want of knowledge of the
English language as used in the courts.
3. Unsoundness of mind, or such defect in the faculties of the mind
or organs of the body as renders him incapable of performing the
duties of a juror.
§331. Particular cause.] Particular causes of challenges are of
two kinds:
1. For such a bias as when the existence of the facts is ascertained,
in judgment of law disqualifies the juror, and which is known in this
code as implied bias.
2. For the existence of a state of mind on the part of the juror, in
reference to the case, or to either party, which satisfies the court, in
the exercise of a sound discretion, that he cannot try the issue impar
tially, without prejudice to the substantial rights of the party chal
lenging, and which is known in this code as actual bias.
§ 332. For implied bias.] A challenge for implied bias may be
taken for all or any of the following causes, and for no other:
1. Consanguinity or affinity within the sixth degree, inclusive, to the
person alleged to be injured by the offense charge?, or on whose com
plaint the prosecution was instituted, or to the defendant.
2. Standing in the relation of guardian and ward, attorney and
client, master and servant, or landlord and tenant, or being a member
of the family of the defendant, or of the person alleged to be injured
by the offense charged, or on whose complaint the prosecution was
instituted, or in his employment on wages.
3. Being a party adverse to the defendant in a civil action, or hav
ing complained against, or been accused by him in a criminal
prosecution.
4. Having served on the grand jury which found the indictment, or
on a coroner's jury which inquired into the death of a person whose
death is the subject of the indictment.
5. Having served on a trial jury which has tried another person for
the offense charged in the indictment.
6. Having been one of a jury formerly sworn to try the indictment,
and whose verdict was set aside, or which wTas discharged without a
verdict, after the cause was submitted to it.
7. Having served as a juror in a civil action brought against the
defendant for the act charged as an offense.
S. If the offense charged be punishable with death, the entertaining
of such conscientious opinions as would preclude his finding the
defendant guilty, in which case he shall neither be permitted nor
compelled to serve as a juror.
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§ 333. Not cause, but privilege.] An exemption from service on
a jury is not a cause of challenge, but the privilege of the person
exempted.
,
§ 334. Causes stated on challenge—opinion.] In a challenge for
implied bias, one or more of the causes stated in section 332 must be
alleged. In a challenge for actual bias, the cause stated in the second
subdivision of section 331 must be alleged; but no person shall be
disqualified as a juror by reason of having formed or expressed an
opinion upon the matter or cause to be submitted to said jury, founded
upon rumor, statements in public journals, or common notoriety, pro
vided it appears to the court, upon his declaration, under oath or other
wise, that he can and will, notwithstanding, such an opinion, act
impartially and fairly upon the matters to be submitted to him. The
challenge may be oral, but must be entered upon the minutes of the
court.
§ 335. Exception to challenge.] The adverse party may except
to the challenge in the same manner as to a challenge to the paneL
and the same proceedings must be had thereon as prescribed in section
316, except that if the exception be allowed the juror must be excluded.
The adverse party may also orally deny the facts alleged as the ground
of challenge.
§ 336. How tried.] All challenges, whether to the panel or to
individual jurors, shall be tried by the court, without the aid of triers.
J 337. Juror challenged a witness.] Upon the trial of a challenge
to* an individual juror, the juror challenged may be examined as a
witness to prove or disprove the challenge, and is bound to answer
every question pertinent to the inquiry therein.
§ 338. Other witnesses.] Other witnesses may also be examined
oh either side, and the rules of evidence applicable to the trial of
other issues, govern the admission or exclusion of testimony, on the
trial of the challenge.
§ 339. Duty of court.] On the trial of a challenge, the court must
either allow or disallow the challenge, and direct an entry accord
ingly upon the minutes.
§ 340. Order of taking.] All challenges to an individual juror,
except peremptory, must be taken, first by the defendant, and then by
the territory, and each party must exhaust all his challenges before
the other begins.
§ 341. Order of challenges for cause.] The challenges of either
party for cause need not all be taken at once,' but they must be taken
separately, in the following order, including in each challenge all the
causes of challenge belonging to the same class:
1. To the panel.
2. To an individual juror for a general disqualification.
3. To an individual juror for implied bias.
4. To an individual juror for actual bias.
§ 342. Peremptory challenges.] If all challenges on both sides
are disallowed, either party, first the territory and then the defendant,
may take a peremptory challenge, unless the party's peremptory chal
lenges are exhausted.
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§ 343. Order of trial.] The jury having been impaneled and
sworn, the trial must proceed in the following order:
1. If the indictment is for felony, the clerk or district attorney must
read it, and state the plea of the defendant to the jury. In all other
cases, this formality may be dispensed with.
2. The district attorney, or other counsel for the territory, must open
the case and offer the evidence in support of the indictment.
3. The defendant or his counsel may then open his defense, and offer
his evidence in support thereof.
4. The parties may then, respectively, offer rebutting testimony
only, unless the court, for good reason, in furtherance of justice, or to
correct an evident oversight, permit them to offer evidence upon their
original case.
5. When the evidence is concluded, unless the case is submitted to
the jury on either side, or on both sides, without argument, the coun
sel for the territory shall commence, and the defendant or his counsel
shall follow, then the counsel for the territory shall conclude the argu
ment to the jury.
6. The judge must then charge the jury; he may state the testi
mony, and must declare the law, but must not charge the jury in
respect to matters of fact; such charge must, if so requested, be
reduced to writing before it is given, unless by tacit or mutual consent,
it is given orally, or unless it is fully taken down at the time it is
given by a stenographic reporter, appointed by the court.
§ 344. Order may be changed.] When the state of the pleadings
requires it, or in any other case, for good reasons, and in the sound
discretion of the court, the order of trial and argument prescribed in
the last section may be departed from.
§ 345. Court to decide law.] The court must decide all questions
of law which arise in the course of the trial.
§ 346. Jury determine law and fact.] On the trial of an indict
ment for libel, the jury have the right to determine the law and the
fact.
§ 347. When only fact.] On the trial of an indictment for any
other offense than libel, questions of law are to be decided by the
court, and questions of fact are to be decided by the jury; and,
although the jury have the power to find a general verdict,. which
includes questions of 'law as well as of fact, they are bound, neverthe
less, to receive as law what is laid down as such by the court. '
§ 348. Restriction of argument.] If the indictment is for an
offense punishable with death, three counsel on each side may argue
the case to the jury. If it is for any other offense, the court may, in
its discretion, restrict the argument to one counsel on each side.
§ 349. Presumed innocent.] A defendant in a criminal action is
presumed to be innocent until the contrary is proved, and in case of
a reasonable doubt as to whether his guilt is satisfactorily shown, he
is entitled to be acquitted.
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§ 350. Doubt as to degree.] When it appears that a defendant
has committed a public offense, and there is reasonable ground of
doubt in which oj two or more degrees he is guilty, he can be con
victed of the lowest of such degrees only. .
§ 351.
Defendants tried separately.]
When two or more
defendants are jointly indicted for a felony, any defendant requiring
it must be tried separately. In other cases defendants jointly prose
cuted may be tried separately or jointly in the discretion of the court.
§ 352. Discharge of defendant as witness.] When two or more
persons are included in the same indictment, the court may, at any
time before the defendants have gone into their defense, on the appli
cation of the district attorney, direct any defendant to be discharged
from the indictment, that he may be a witness for the territory.
§ 353. Same—duty of court.] When two or more persons are
included in the same indictment, and the court is of opinion that in
regard to a particujar defendant there is not sufficient evidence to put
him on his defense, it must, before the evidence is closed in order that
he may be a witness for his co-defendant, submit its said opinion to
the jury, who, if they so find, may acquit the particular defendant for
the purpose aforesaid.
§354. Rules of evidence.] The rules of evidence in civil cases'
are applicable also to criminal cases, except as otherwise provided in
this code.
§ 355. To convict of conspiracy. | Upon a trial for conspiracy, in a
case where an overt act is necessary to constitute the offense, the de
fendant cannot be convicted, unless one or more overt acts be expressly
alleged in the indictment, nor unless one or more of the acts alleged
be proved, but any other overt act, not alleged in the indictment, may
be given in evidence.
§ 356. Same—accomplice.] A conviction cannot be had upon the
testimony of an accomplice unless he be corroborated by such other
evidence as tends to connect the defendant with the commission of
the offense, and the corroboration is not sufficient if it merely show
the commission of the offense, or the circumstances thereof.
§357. Evidence of false pretense.] Upon a trial for having, with
an intent to cheat or defraud another designedly by any false pretense,
obtained the signature of any person to a written instrument, or hav
ing obtained from any person any money, personal property, or
valuable thing, the defendant cannot be convicted if the false pretense
was expressed in language unaccompanied by a false token or writing
unless the pretense, or some note or memorandum thereof, be in writ
ing, either subscribed by, or in the handwriting of the defendant, or
unless the pretense be proven by the testimony of two witnesses, or
that of one witness and corroborating circumstances. But this section
does not apply to a prosecution for falsely representing or personating
another, and in such assumed character, marrying, or receiving money
or property.
§ 358. Evidence of seduction.] Upon a trial for inveigling,
enticing, or taking away an unmarried female of previous chaste
character, under the age of twenty-live years, for the purpose of pros
titution, or aiding or assisting therein, or for having, under promise of
marriage, seduced and had illict connection with an unmarried female
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of previous chaste character, the defendant cannot be convicted upon
the testimony of the person injured unless she is corroborated by
other evidence tending to connect the defendant with the commission
of the offense.
§ 359. Court may suspend proceedings.] If it appear by the
testimony that the facts proved constitute an offense of a higher
nature than that charged in the indictment, the court may direct the
jury to be discharged, and all proceedings on the indictment to be sus
pended, and may order the defendant to be committed or continued on,
or admitted to bail to answer any new indictment which may be
found against him for the higher offense.
§ 360. Same not former acquittal.J If an indictment for the
higher offense is found by a grand jury impaneled within a year next
thereafter, he must be tried thereon, and a plea of former acquittal to
such last found indictment is not sustained by the fact of the dis
charge of the jury on the first indictment.
§ 361. Original indictment.] If a new indictment is not found for
the higher offense within a year, as aforesaid, the court must again
proceed to try the defendant on the original indictment.
§ 362. Jury may be discharged.] The court may direct the jury
to be discharged, where it appears that it has not jurisdiction of the
offense, or that the facts as charged in the indictment do not con
stitute an offense punishable by law.
§ 363. Disposition of prisoner.] If the jury is discharged because
the court has not jurisdiction of the offense charged in the indictment,
and it appears that it was committed out of the jurisdiction of this
territory, the court may order the defendant to be discharged, or to be
detained for a reasonable time specified in the order, until a com
munication can be sent by the district attorney to the chief executive
officer of the state, territory, or district where the offense was com
mitted..
§ 364. Same—bail and records.] If the offense was committed
within the exclusive jurisdiction of another county of this territory,
the court must direct the defendant to be committed for such time as
it deems reasonable to await a warrant from the proper county for his
arrest, or if the offense be a misdemeanor only, it may admit him to
bail in an undertaking, with sufficient sureties that he will, within
such time as the court may appoint, render himself amenable to a
warrant for his arrest from the proper county, and if not sooner
arrested thereon, will attend at the office of the sheriff of the county
where the trial was had, at a time particularly specified in the under
taking, to surrender himself upon the warrant, if issued, or that his
bail will forfeit such sum as the court may fix, and to be mentioned in
the undertaking, and the clerk must forthwith transmit a certified
copy of the indictment, and all the papers in the action, filed with him,
to the district attorney of the proper county, the expense of which
transmission is chargeable to that county.
§ 365. When prisoner discharged.] If the defendant is not
arrested on a warrant from the proper county, he must be discharged
from custody, or his bail in the action be exonerated, or money
deposited instead of bail refunded, as the case may be, and the sure
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ties in the undertaking, as mentioned in the last section, must be dis
charged.
§ 366. Proceedings if defendant arrested.] If he is arrested, the
same proceedings must be had thereon as upon the arrest of a defend
ant in another county, on a warrant of arrest issued by a magis
trate.
§ 367. Court must discharge prisoner.] If the jury be discharged
because the facts as charged do not constitute an offense punishable
by law, the court must order that the defendant, if in custody, be dis
charged therefrom, or if admitted to bail that his bail be exonerated,
or if ne have deposited money instead of bail, that the money depos
ited be refunded to him, unless in its opinion a new indictment can be
framed, upon which the defendant can be legally convicted, in which
case it may direct that the case be re-submitted to the same or another
grand jury.
§ 368. May advise jury to acquit.] If, at any time after the evi
dence on either side is closed, the court deem it insufficient to warrant
a conviction, it may advise the court to acquit the defendant. But the
jury are not bound by the advice, nor can the court, for any cause,
prevent the jury from giving a verdict.
§ 369. Jury may view place.] When, in the opinion of the court,
it is proper that the jury should view the place in which the offense
was charged to have been committed, or in which any other material
fact occurred, it may order the jury to be conducted in a
body, in the custody of proper of officers, to the place which must be
shown to them by a person appointed by the court for that purpose, and
the officers must be sworn to suffer no person to speak or communicate
with the jury, nor to do so themselves, on any subject connected with
the trial, and to return them into court without unnecessary delay, or
at a specified time.
§ 370. Must be declared in court.] If a juror have any personal
knowledge respecting a fact in controversy in a cause, he must
declare it in open court during the trial. If, during the retirement of
a jury, a juror declare a fact, which could be evidence in the cause, as
of his own knowledge, the jury must return into court. In either of
these cases, the juror making the statement must be sworn as a
witness and examined in the presence of the parties.
§ 371. Custody and conduct of jury.] The jurors sworn to try
an indictment, may, at any time before the submission of the cause to
the jury, in the discretion of the court, be permitted to separate, or to
be kept in charge of proper officers. The officers must be swom
to keep the jurors together until the next meeting of the court, to
suffer no person to speak or communicate with them, nor. to do so
themselves, on any subject connected with the trial, and to return
them into court at the next meeting thereof.
§ 372. Jury admonished by court.] The jury must also, at each
adjournment of the court, whether permitted to separate or kept in
charge of officers, be admonished by the court that it is their duty
not to converse among themselves or with any one else on any subject
connected with the trial, or to form or express any opinion thereon,
until the case is finally submitted to them.
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§ 373. When juror becomes sick.] If, before the conclusion of a
trial a juror become sick, so as to be unable to perform his duty, the
court may order him to be discharged. In that case a new juror may
be sworn, and the trial begin anew, or the- jury may be discharged,
and a new jury then or afterwards impaneled.
§ 374. Murder—burden op proof.] Upon a trial for murder, the
commission of the homicide by the defendant being proved, the
burden of proving circumstances of mitigation, or that justify or
excuse it, devolves upon him. unless the proof on the part of the
prosecution tends to show that the crime committed only amounts to
manslaughter, or that the defendant was justifiable or excusable.
§ 375. Bigamy—proof on trial.] Upon a trial for bigamy, it is not
necessary to prove either of the marriages by the register, certificate,
or other record evidence thereof, but the same may be proved by such
evidence as is admissible to prove a marriage in other cases, ana when
the second marriage took place out of this territory, proof of that
fact, accompanied with proof of cohabitation thereafter in this terri
tory, is sufficient to sustain the charge.
§ 376. Forgery—same.] Upon a trial for forging any bill or note
purporting to be the bill or note of an incorporated company or
bank, or for passing, or attempting to pass, or having in possession
with intent to pass any such forged bill or note, it is not necessary to
prove the incorporation of such bank or company by the charter or
act of incorporation, but it may be proved by general reputation, and
persons of skill are competent witnesses to prove that such bill or
note is forged or counterfeited.
§ 377. Requisites of court's charge.] In charging the jur}r, the
court must state to them all matters of law which it thinks necessary
for their information in giving their verdict, and if it state the testi
mony of the case, it must in addition inform the jury that they are
the exclusive judges of all questions of fact. Either party may pre
sent to the court any written charge, and request that it be given. If
the court thinks it correct and pertinent, it must be given, if not, it
must be refused. Upon each charge presented, and given or refused, the
court must indorse or sign its decision. If part of any written
charge be given and part refused, the court must distinguish, showing
by the indorsement or answer what part of each charge was given,
and what part refused.
§ 378. Jury after charge.] After hearing the charge, the jury
may either decide in court, or may retire for deliberation. If they do
not agree without retiring, one or more officers must be sworn, to
keep them together in some private and convenient place, without
food or drink, except bread and water, unless otherwise ordered by the
court, and not to permit any person to speak to or communicate with
them, nor do so themselves, unless it be by order of the court, or
to ask them whether they have agreed upon a verdict, and to return
them into court when they have so agreed, or when ordered by the
court.
§ 379. Defendant may be committed.] When a defendant, who
has given bail, appears for trial, the court may, in its discretion, at
any time after his appearance for trial, order him to be committed to
the custody of the proper officer of the county, to abide the judgment
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or further order of the court, and he must be committed and held in
custody accordingly.
§380. Substitute for district attorney.] If the district attorney
fails, or is unable to attend at the trial, the court must appoint some
attorney at law to perform the duties of the district attorney on such
trial.

CHAPTER HI.
CONDUCT OF THE JURY AFTER THE CAUSE IS SUBMITTED TO THEM.

§ 381. Jury room.] A room must be provided by the board of com
missioners of the county, for the use of the jury, upon their retire
ment for deliberation, with suitable furniture, fuel, lights, and
stationery. If the commissioners neglect, the court may order the
sheriff to do so, and the expenses incurred by him in carrying the
order into effect, when certified by the court, are a county charge.
§ 382. Food and lodging.] While the jury are kept together, either
during the progress of the trial or after their retirement for delibera
tion, they must be provided by the sheriff, upon the order of the court,
at the expense of the county, with suitable and sufficient food and
lodging.
§ 383. Papers jury take.] Upon retiring for deliberation, the jury
may take with them all papers which have been received as evidence
in the cause, or copies of such parts of public records or private docu
ments, given in evidence, as ought not, in the opinion of the court, to
be taken from the person having them in possession.
§ 384. Jury may be brought into court.] After the jury have
retired for deliberation, if there be a disagreement between them as to
any part of the testimony, or if they desire to be informed on a point
of law arising in the cause, they must require the officer to conduct
them into court. Upon their being brougnt into court, the informa
tion required must be given in the presence of, or after notice to the
district attorney, and the defendant, or his counsel, or after they have
been called.
§ 385. Juror sick.] If, after the retirement of the jury, one of
them become so sick as to prevent the continuance of his duty, or any
other accident or cause occur to prevent their being kept together for
deliberation, the jury may be discharged.
§ 386. Cannot be discharged until.] Except as provided in the
last section, the jury cannot be discharged after the cause is submitted
to. them until they have agreed upon their verdict, and rendered it in
open court, unless by the consent of both parties, entered upon the
minutes, or unless at the expiration of such time as the court deems
proper, it satisfactorily appear that there is no reasonable probability
that the jury can agree.
§ 387. Cause retried.] In all cases where a jury are discharged, or
prevented from giving a verdict, by reason of an accident or other
cause, except where the defendant is discharged from the indictment
during the progress of the trial, or after the cause is submitted to
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them, the cause may be again tried at the same or another term, as
the court may direct.
§ 388. Adjournment while jury absent.] While the jury are
absent the court may adjourn, from time to time, as to other business,
but it is nevertheless deemed open for every purpose connected with
the cause submitted to them, until a verdict is rendered or the jury
discharged.
§ 389. Discharge op jury.] A final adjournment of the court dis
charges the jury.

CHAPTER IV.
THE VERDICT.

§ 390. Return of verdict.] When the jury have agreed upon their
verdict, they must be conducted into court by the officer having them
in charge. Their names must then be called, and if all do not appear,
the rest must be discharged without giving a verdict. In that case the
cause must be again tried, at the same or another term.
§ 391. Verdict in presence of defendant.] If the indictment is
for a felony the defendant must, before the verdict is received, appear
in person. If it«is for a misdemeanor, the verdict may, in the dis
cretion of the court, be rendered in his absence.
§ 392. Proceedings when jury, appear.] When the jury appear,
they must be asked, by the court or the clerk, whether they nave
agreed upon their verdict, and if the foreman answers in the affirma
tive, they must, on being required, declare the same.
§ 393. Verdict.] The jury may either render a general verdict,
or where they are in doubt as to the legal effect of the facts
proved, they may, except upon an indictment for libel, find a special
verdict.
§ 394. Form of general verdict.] A general verdict upon a plea
of not guilty, is either "guilty," or ''not guilty," which imports a con
viction or acquittal of the offense charged in the indictment. Upon a
plea of a former conviction or acquittal of the same offense, it is
either "for the territory," or "for the defendant." When the defendant
is acquitted on*the ground that he was insane at the time of the commis
sion of the act charged, the verdict must be "not guilty by reason of
insanity." When the defendant is acquitted on the ground of variance
between the indictment and the proof, the verdict must be "not
guilty by reason of variance between indictment and proof."
§ 395. Special verdict.] A special verdict is that by which the jury
find the facts only, leaving the judgment to the court. It must pre
sent the conclusions of fact, as established by the evidence and not the
evidence to prove them, and the conclusions of fact must be so pre
sented as that nothing remains to the court but to draw conclusions of
law upon them.
§ 396. Special verdict to be written.] The special verdict must
be reduced to writing by the jury, or in their presence entered upon
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the minutes of the court, read to the jury, and agreed to by them
before they are discharged.
§ 397. Form of special verdict.] The special verdict need not
be in any particular form, but is sufficient if it presents intelligibly the
facts found by the jury.
§ 398. Argument of special verdict.] The special verdict may be
brought to argument by either party, upon two days' notice to the
other, at the same or another term of the court.
§ 399. Judgment upon special verdict.] The court must give judg
ment upon the special verdict as follows:
1. If the plea is not guilty, and the facts prove the defendant guilty
of the offense charged in the indictment, or of any other offense of
which he could be convicted under the indictment, judgment must be
given accordingly, but if otherwise, judgment of acquittal must be
given.
2. If the plea is a former conviction or acquittal of the same
offense, the court must give judgment of conviction or acquittal,
according as the facts prove or fail to prove the former conviction or
acquittal.
§ 400. New trial.] If the jury do not, in a special verdict, pro
nounce affirmatively or negatively on the facts necessary to enable the
court to give judgment, or if they find the evidence of facts merely,
and not the conclusions of fact from the evidence, as established to
their satisfaction, the court must order a new trial.
§ 401. Degree must be found.] Whenever a crime is distinguished
into degrees, the jury, if they convict the defendant, must find the
degree of the crime of which he is guilty.
§402. May find any degree.] The jury may find the defendant
guilty of any offense, the commission of which is necessarily included
in that with which he is charged in the indictment, or of an attempt
to commit the offense.
§ 403. Same—several defendants.] On an indictment against
several, if the jury cannot agree upon a verdict as to all, they may
render a verdict as to those in regard to whom they do agree, on which
a judgment must be entered accordingly, and the case as to the rest
may be tried by another jury.
§ 404. Jury reconsider verdict.] When there is a verdict of con
viction in which it appears to the court that the jury have mistaken
the law, the court may explain the reason for that opinion, and direct
the jury to reconsider their verdict, and if, after the reconsideration,
they return the same verdict, it must be entered. But when there is
a verdict of acquittal, the court cannot require the jury to recon
sider it.
§ 405. Same.] If the jury render a verdict which is neither a
general nor a special verdict, the court may, with proper instructions
as to the law, direct them to reconsider it, and it cannot be recorded
until it be rendered in some form from which it can be clearly under
stood what is the intent of the jury, whether to render a general
verdict, or to find the facts specially, and to leave the judgment to
the court.
§ 406. Judgment if jury persist.] If the jury persist in finding
an informal verdict, from which, however, it can be clearly under
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stood that their intention is to find in favor of the defendant upon
the issue, it must be entered in the terms in which it is found, and
the court must give judgment of acquittal. But no judgment of
conviction can be given unless the jury expressly find against the
defendant, upon the issue, or judgment be given against him on a
special verdict.
§ 407. Jury may be polled.] When a verdict is rendered, and
before it is recorded, the jury may be polled on the requirement of
either party, in which case they must be severally asked whether it is
their verdict, and if any one answer in the negative, the jury must be
sent out for further deliberation.
§ 408. Clerk to record verdict.] When the verdict is given, and
is such as the court may receive, the clerk must immediately record
it in full upon the minutes, and must read it to the jury and inquire
of them whether it is their verdict. If any juror disagree, the fact
must be entered upon the minutes, and the jury again sent out; but
if no disagreement is expressed, the verdict is complete, and the
jury must be discharged from the case.
§ 409. When defendant to be discharged.] If the judgment of
acquittal is given on a general verdict, and the defendant is not detained
for any other legal cause, he must be discharged as soon as judgment
is given, except that when the acquittal is for a variance between
the proof ana the indictment, which may be obviated by a new
indictment, the court may order his detention to the end that a new
indictment may be preferred in the same manner and with like effect,
as provided in 367.
§ 410. Committal of defendant.] If a general verdict is rendered
against, the defendant, or a special verdict is given, he must be
remanded, if in custody, or if on bail, he may be committed to the
proper officer of the county, to await the judgment of the court upon
the verdict. When committed his bail is exonerated, or if money is
deposited instead of bail, it must be refunded to the defendant.
§ 411. Defense insanity, and jury acquits.] " If the defense is the
insanity of the defendant, the jury must be instructed, if they acquit
him on that ground, to state the fact with their verdict. The court
may thereupon, if the defendant is in custody, and they deem his dis
charge dangerous to the public peace or safety, order him to be
committed to the care of the sheriff uutil he becomes sane.

CHAPTER V.
BILLS OF EXCEPTION.

§ 412. Exceptions to matters of law.] On the trial of an indict
ment, exceptions may be taken by the defendant to the decision of the
court upon a matter of law by which his substantial rights are
prejudiced, and not otherwise, in any of the following cases:
1. In disallowing a challenge to the panel of the jury, or to an indi
vidual juror for implied bias.
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2. In admitting or rejecting witnesses or testimony, on the trial of a
challenge to a juror for actual bias.
3. In admitting or rejecting witnesses or testimony, or in deciding
any question of law, not a matter of discretion, or in charging or
instructing the jury upon the law, on the trial of the issue.
§ 413. Bill signed and filed.] A bill containing the exceptions
must be settled and signed by the presiding judge, and filed with the
clerk.
§ 414. Character of bill of exceptions.] The bill of exceptions
must be settled at the trial, unless the court otherwise direct. If no
such direction be given, the point of the exception must be particularly
stated in writing, and delivered to the court, and must immediately
be corrected or added, until it is made comformable to the truth.
§ 415. When prepared if not settled at trial.] If the bill of
exceptions be not settled at the trial, it must be prepared and served,
within three days thereafter, on the district attorney, who may, within
three days thereafter, serve on the defendant, or his counsel, amend
ments thereto. The defendant may then, within three days, serve the
district attorney with a notice to appear before the presiding judge of
the court, at a specified time, not less than five, nor more than ten
days thereafter, to have the bill of exceptions settled.
§ 416. Judge to settle and sign.] At the time appointed the judge
must settle and sign the bill of exceptions.
§ 417. Time—how enlarged.] The time for preparing the bill of
exceptions or the amendments thereto, or for settling the same, may be
enlarged by the consent of the parties, or by the presiding judge.
§ 418. Exceptions deemed abandoned.] If the bill of exceptions
be not served within the time prescribed in section 415, or within the
enlarged time therefor, as prescribed in the last section, the exceptions
are deemed abandoned. If it be served and the parties omit, within the
time limited by section 415, the one to prepare amendments, and the
other to give notice of appearance before the judge, they are respectively
deemed, the one to have agreed to the bill of exceptions, the other to
the amendments.
§419. What exceptions to contain.] The bill of exceptions must
contain so much of the evidence only as is necessary to present the
questions of law upon which the exceptions were taken, and the judge
must, upon the settlement of the bill, whether agreed to by the parties
or not, strike out all other matters contained therein.
§ 420. To be filed.] The bill of exceptions must be filed with the
clerk of the court at the time of, or before, taking the writ of error.
§ 421. Other exceptions.] Exceptions may be taken by either
party to a decision of the court or judge upon ajmatter of law:
1. In granting or refusing a motion in arrest of judgment.
2. In granting or refusing a motion for a new trial.
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CHAPTER VI.
NEW TRIALS.

§ 422. New trials.] A new trial is a re-examination of the issue
in the same court, before another jury after a verdict has been given.
The granting of a new trial places the parties in the same position as
if no trial had been had. All the testimony must be produced anew,
and the former verdict cannot be used or referred to, either in
evidence or in argument, or be pleaded in bar of any conviction which
might have been had under the indictment.
§ 423. Court has power to grant a new trial.] The court in
which a trial has been had upon an issue of fact, has power to grant a
new trial, when a verdict has been rendered against the defendant
by which his substantial rights have been prejudiced, upon his appli
cation, in the following cases only:
1. When the trial has been had in his absence, if the indictment is
for" felony.
2. When the jury has received any evidence out of court other than
that resulting from a view of the premises.
3. When the jury have separated without leave of the court, after
retiring to deliberate upon their verdict, or been guilty of any mis
conduct by which a fair and due consideration of the case has been
prevented.
4. When the verdict has been decided by lot, or by any means
other than a fair expression of opinion on the part of all the jurors.
5. When the court has misdirected the jury in a matter of law, or
has erred in the decision of any question of law arising during the
course of the trial.
6. When the verdict is contrary to law or evidence.
§ 424. Before judgment.] The application for a new trial must be
made before judgment.

CHAPTER VII.
ARREST of judgment.

§ 425. Motion for defined.] A motion in arrest of judgment is an
application on the part of the defendant, that no judgment be ren
dered on plea or verdict of guilty, or on a verdict against the defend
ant on a plea of a former conviction or acquittal. It may be founded on
any of the defects in the indictment mentioned in section 265, unless
the objection to the indictment has been waived by a failure to demur,
and must be made before or at the time the defendant is called for
judgment.
§ 426. Arrest of judgment—no bar.] The court may also, on its
own view of any of these defects, arrest the judgment, without
motion. The effect of allowing a motion in arrest of judgment is to
place the defendant in the same situation in which he was before the
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indictment was found, and in no case of arrest of judgment is the
verdict a bar to another prosecution or indictment.
§ 427. Guilty, but indictment insufficient.] If, from the evidence
on the trial there is reasonable ground to believe the defendant guilty,
and a new indictment can be framed upon which he may be convicted,
the court may order him to be recommitted to the officer of the proper
county or subdivision, or admitted to bail anew to answer tbe new
indictment. If the evidence shows him guilty of another offense, he
must be committed or held thereon. But if no evidence appears suffi
cient to charge him with any offense, he must, if in custody, be dis
charged, or if admitted to bail, his bail is exonerated, or if money has
been deposited instead of bail, it must be refunded to the defendant,
and the arrest of judgment operates as an acquittal of the charge
upon which the indictment was founded.

TITLE IX.
OF JUDGMENT AND EXECUTION.

Chapter I.
II.

The judgment.
The execution.

CHAPTER I.
the judgment.
§ 428. Court appoints time for.] After a plea or verdict of guilty,
or after a verdict against the defendant on a plea of a former con
viction or acquittal, if the judgment is not arrested, or a new trial
granted, the court must appoint a time for pronouncing judgment.
§ 429. Time specified.] The time appointed must be at least two
days after the verdict, if the court intend to remain in session so long,
or if not, at as remote a time as can reasonably be allowed.
§ 430. Defendant's absence.] For the purpose of judgment, if the
conviction is for a misdemeanor, judgment may be pronounced in his
absence.
§ 431. Officer to produce prisoner.] When the defendant is in
custody the court may direct the officer in whose custody he is, to
bring him before it for judgment, and the officer must do so accord
ingly.
§ 432. Bench warrant.] If the defendant has been discharged on
bail, or has deposited money instead thereof, and does not appear for
judgment when his personal attendance is necessary, the court, in
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addition, to the forfeiture of the undertaking of bail, or of money
deposited, may direct the clerk to issue a bench warrant for his
arrest.
§433. Same—duty of clerk.] The clerk, on the application of the
district attorney may accordingly, at any time after the order, whether
the court be sitting or not, issue a bench warrant into one or more
counties.
§ 434. Form of warrant.] The bench warrant must be substan
tially in the following form :
County of ....
The Territory of Dakota. To any sheriff, constable, marshal, or policeman in this territory :
A. B. having been, on the .... day of
A. D. IB. ., duly convicted in the district court of
the county of
, of the crime of (designating it generally), you are therefore commanded
forthwith to arrest the above named A. B., and bring him before that court for judgment; or if
the court has adjourned for the term, you are to deliver him into the custody of the sheriff of
the county of ... . (as the case may be).
Given under my hand, with the seal of said court affixed, this
clay of
, A. D.
eighteen hundred and
By order of the court.
[seal.]
E. F., Clerk.

§ 435. How warrant served.] The bench warrant may be served
in any county, in the same manner as a warrant of arrest, except that
when served in another county, it need not be endorsed by a magis
trate of that county.
§ 436. Disposal of defendant.] Whether the bench warrant is
served in the county in which it was issued, or in another county, the
officer must arrest the defendant and bring him before the court, or
commit him to the officer mentioned in the warrant, according to the
command thereof.
§ 437. Defendant informed by court.] When the defendant
appears for judgment, he must be informed by the court, or by the
clerk under its direction, of the nature of the indictment, and of his
plea and the verdict, if any thereon, and must be asked whether he
has any legal cause to show why judgment should not be pronounced
against him.
§ 438. May show cause against judgment.] He may show for
cause against the judgment:
1. That he is insane, and if in the opinion of the court there is reas
onable ground for believing him to be insane, the question
of his insanity must be tried as hereinafter in this code provided for.
If upon the trial of that question the jury find that he is sane, judg
ment must be pronounced, but if they find him insane, he may be
committed to the territorial lunatic asylum, if there be one, until he
becomes sane or be otherwise committed according to law, and when
notice is given of that fact, as hereinafter provided for, he must be
brought before the court for judgment.
2. That he has good cause to offer, either in arrest of judgment, or
for a new trial, in which case the court may, in its discretion, order
the judgment to be deferred, and proceed to decide upon the motion
in arrest of judgment, or for a new trial.
§ 439. Judgment rendered.] If no sufficient cause be alleged, or
appear to the court why judgment should not be pronounced, it must
thereupon be rendered.
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§ 440. Court hear further evidence.] After a plea or verdict of
guilty, in a case where a discretion is conferred upon the court as to
the extent of the punishment, the court upon the suggestion of either
party, that there are circumstances which may be properly taken into
view, either in aggravation or mitigation of the punishment, may, in
its discretion, hear the same summarily at a specified time, and upon
such notice to the adverse party as it may direct.
§ 441. How presented.] The circumstances must be presented, by
the testimony of witnesses examined in open court, except, that when
a witness is so sick or infirm as to be unable to attend, his deposition
may be taken by a magistrate of the county out of court, at a specified
time and place, upon such notice to the adverse party as the court
may direct.
§ 442. Other evidence prohibited.] No affidavit, or testimony, or
representation of any kind, verbal or written, can be offered to, or
received by, the court or member thereof, in aggravation or mitigation
of the punishment, except as provided in the last two sections.
§ 443. Judgment in two offenses.] If the defendant have been con
victed of two or more offenses, before judgment on either, the judg
ment may be, that the imprisonment upon any one may commence at
the expiration of the imprisonment upon any other of the offenses.
§ 444. Fine and imprisonment.] A judgment that the defendant
pay a fine, may also direct that he be imprisoned until the fine is
satisfied, specifying the extent of the imprisonment, which cannot
exceed one day for every two dollars of the fine.
§ 445. Fine constitutes a lien.] A judgment that the defendant
pay a fine constitutes a lien, also, in like manner, as a judgment for
money rendered in a civil action.
§ 446. Papers filed by clerk.] When judgment upon a conviction
is rendered, the clerk must enter the same upon the minutes, stating
briefly the offense for which the conviction has been had, and must
immediately annex together and file the following papers, which con
stitute a record of the action:
1. The indictment, and a copy of the minutes of the plea or
demurrer.
2. A copy of the minutes of the trial.
3. The charges given or refused, and the indorsements, if any,
thereon; and,
4. A copy of the judgment.

CHAPTER II.
THE EXECUTION.

§ 447. Papers furnished officer.] When a judgment, except of
death, has been pronounced, a certified copy of the entry thereof upon
the minutes, must be forthwith furnished to the officer whose duty it
is to execute the judgment, and no other warrant or authority is
necessary to justify or require its execution.
§ 448. When for fine.] If the judgment is for a fine alone,
execution may issue thereon as on a judgment in a civil action.
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§ 449. For imprisonment.] If the judgment be imprisonment, or a
fine and imprisonment, until such fine be paid, the defendant must
forthwith be committed to the custody of the proper officer, and by
him detained until the judgment be complied with.
§ 450. Imprisonment or fine.] When the judgment is imprison
ment in a county jail, or a fine, and that the defendant be imprisoned
until it be paid, the judgment must be executed by the sheriff of the
county or subdivision. In all other cases when the sentence is
imprisonment, the sheriff of the county must deliver the defendant to
the proper officer, in execution of the judgment.
§ 451. Imprisonment in territorial prison. If the judgment is
for imprisonment in the territorial prison the sheriff of the county or
subdivision, must, upon receipt of a certified copy thereof, take and
deliver the defendant to the warden, superintendent, or keeper, of the
territorial prison. He must also deliver to the warden or other proper
officer, a certified copy of the judgment, and take from the warden
or other proper officer a receipt for the defendant, and make return
thereof to the court.
§ 452. Authority while conveying prisoner.] The sheriff or his
deputy, while conveying the defendant to the proper prison, in execu
tion of a judgment of imprisonment, has the same authority to
require the assistance of any citizen of this territory, in securing the
defendant, and in retaking him if he escape, as if the sheriff were in
his own county, and every person who refuses or neglects to assist the
sheriff, when so required, is punishable as if the sheriff were in his
own county.
§ 453. Proceedings on judgment of death.] When judgment of
death is rendered, the judge must sign and deliver to the sheriff of the
county, a warrant, duly attested by the clerk, under the seal of the
court, stating the conviction and judgment, and appointing a day on
which the judgment is to be executed, which must not be less than
thirty, nor more than sixty days from the time of the judgment.
§ 454. Duty of judge in such case.] The judge of a court at which
a conviction requiring judgment of death is had, must, immediately
after the conviction, transmit to the governor, by mail or otherwise, a
statement of the conviction and judgment, and of the testimony given
at the trial.
§ 455. Governor may require opinion of judges.] The governor
may thereupon require the opinion of the judges of the supreme
court, or any of them, upon the statement so furnished.
§ 456. Governor only can reprieve.] No judge, court, or officer,
other than the governor, can reprieve or suspend the execution of a
judgment of death, except the sheriff, in the cases provided in the
next seven sections, unless a writ of error is allowed and taken.
§ 457. If defendant become insane.] If, after judgment of death,
there is good reason to suppose that the defendant has become insane,
the sheriff of the county or subdivision, with the concurrence of the
judge of the court by which the judgment was rendered, may summon
from the list of jurors selected, or to be selected forthwith by the
county commissioners, a jury of twelve persons to inquire into the
supposed insanity, and must give immediate notice thereof to the
district attorney.
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§ 458. Inquisition to try insanity.] The district attorney must
attend to the inquisition, and may produce witnesses before the jury,
for which purpose he may issue process in the same manner as for
witnesses to attend before the grand jury, and disobedience thereto
may be punished in like manner as disobedience to process issued by
the court.
§ 459. Return of certificate.] A certificate of the inquisition
must be signed by the jurors and the sheriff, and filed with the
clerks of the court in which the conviction was had.
§ 460. Duty of sheriff on the finding.] If it is found by the
inquisition that the defendant is sane, the sheriff must execute the
judgment; but if it is found that he is insane, the sheriff must suspend
the execution of the judgment uutil he receives a warrant from the
governor, or from a majority of the judges of the supreme court,
directing the execution of the judgment.
§ 461. Same.] If the inquisition find that the defendant is insane,
the sheriff must immediately transmit to the governor, who may,
when the defendant becomes sane, issue a warrant appointing a day
for the execution of the judgment.
§ 462. Female pregnant—inquisition.] When there is good reason to
suppose that a female, against whom judgment of death is rendered, is
pregnant, the sheriff of the county or subdivision, with the concurrence
of the judge of the court by which the judgment was rendered, may
summon a jury of three physicians of the territory to inquire into the
supposed pregnancy. Immediate notice thereof must be given to the
district attorney. The provisions of sections 460 and 461 apply to the
proceedings upon the inquisition.
§ 463. Duty of sheriff on finding.] If it is found by the inqui
sition that the female is not pregnant, the sheriff must execute the
judgment. If, however, it is found that she is pregnant, the sheriff
must suspend the execution of the judgment, and transmit the inqui
sition to the governor.
§ 464. Governor to order execution.] When the governor is
satisfied that the female is no longer pregnant, he may issue his war
rant appointing a day for the execution of the judgment.
§ 465. Duty of court when judgment not executed.] If. for any
reason, a judgment of death has not been executed, and it remains in
force, the court in which the conviction was had, on the application of
the district attorney, must order the defendant to be brought before
it, or, if he is at large, a warrant for his apprehension may be issued.
§ 466. Same.] Upon the defendant being brought before the court,
it must inquire into the facts, and if no legal reason exists against
the execution of the judgment, must make an order that the sheriff
of the proper county execute the judgment at a specified time. The
sheriff must execute the judgment accordingly.
§ 467. How death produced.] The punishment of death must be
inflicted by hanging the defendant by the neck until he is dead.
§468. Death- where executed.] A judgment of death must be
executed/within the walls or yard of a jail of the county in which the
conviction was had, or some convenient private place in the county.
If there is no such jail or prison in the county in which the convic
tion was had, or if it becomes unfit or unsafe for the confinement of
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prisoners, or is destroyed by fire or otherwise, and the jail of another
county has been legally designated for the confinement of the prisoners
of the county in which the conviction was had, the judgment must be
executed in manner as above.
§ 469. Present at execution.] The sheriff or deputy-sheriff of the
county must be present at the execution, and must invite the
presence, by at least three days' notice, of the district attorney,
together with one physician and twelve reputable citizens, to be
selected by him. He must also; at the request of the defendant,
permit any minister or ministers of the gospel whom the defendant
may name, and any of his relatives or friends, not to exceed five, to
attend the execution, and also such peace officers as the sheriff or
under-sheriff may deem proper. But no persons other than those
mentioned in this section can be present at the execution, nor can any
person under age be allowed to witness the same.
§ 470. Return op execution.] The sheriff or deputy-sheriff must
prepare and sign, with their names of office, a certificate attached to
the death warrant, settiug forth the time, manner, and place of the
execution, and that the judgment was executed upon the defendant
according to the provisions of the last three sections, and attested by
at least twelve persons, not relatives of the defendant, who witnessed
the execution.
§ 471. Sheriff to file certificate.] The sheriff or deputy-sheriff
must cause the certificate to be filed in the office of the clerk of the
court.

TITLE X.
WRIT OF ERROR.

Chapter I.
II.
III.
IV.

Writs of error, when allowed and how taken,
and the effect thereof.
Dismissing the Writ for Irregularity.
Argument of the Writ.
Judgment in Supreme Court.

CHAPTER I.
WRITS OF ERROR, WHEN ALLOWED AND HOW TAKEK, AND THE EFFECT
THEREOF.

§ 472. Writ of error*.] Either party may sue out a writ of error
to remove to the supreme court, and therein to re-examine and review
the record and bills of exception in a criminal action, upon matters
of law decided in the district courts in manner as prescribed in this
chapter.
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% 473. Proceedings to obtain writ.] Writs of error shall be
allowed in all cases from the final decisions of said district courts, to
the supreme court, under such regulations as are herein or may be
prescribed by law. The party seeking the writ must apply to the
judge, or to a justice of the supreme court, by petition, verified by
affidavit, setting forth clearly and succinctly the chief matters of error
complained of.
§ 474. Title of parties to writ.] The party suing out the writ is
known as the plaintiff in error, and the adverse party as the defend
ant in error, but the title of the action is not changed in consequence
of the writ.
§ 475. When by defendant.] The writ may be sued out by the
defendant:
1. From a final judgment of conviction.
2. From an order refusing a motion in arrest of judgment.
3. From an order refusing a motion for a new trial.
4. Upon bills of exception for any of the causes mentioned in sec
tion 412 of this code.
§ 476. By the territory.] The writ may be sued out by the
territory:
1. From a judgment for the defendant on a demurrer to the indict
ment.
2. From an order arresting the judgment.
3. From an order granting a new trial.
§ 477. Limit of time for writ.] The writ must be sued out within
one year after the rendition of the judgment, and within sixty days
after an order is made.
§ 478. Effect of writ.] A writ sued out by the territory, in no
case stays or affects the operation of a judgment in favor of the
defendant, until judgment is reversed.
§ 479. Supersedeas.] A writ of error from the supreme court to
remove and re-examine or review a judgment of conviction, stays the
execution of the judgment in all capital cases, and in all other cases,
upon filing with the clerk of the court in which the conviction was
had, a certificate of the judges of such court, or of a justice of the
supreme court, that, in his opinion, there is probable cause for the writ,
but not otherwise.
§ 480. Duty of sheriff.] If the certificate provided for in the pre
ceding section is filed, the sheriff must, if the defendant be in his
custody, upon being served with a copy thereof, keep the defendant in
his custody without executing the judgment, and detain him to abide
the judgment of the supreme court.
§ 481. Execution suspended.] If. before the granting of the
certificate, the judgment has commenced, the further execution thereof
is suspended, and upon service of a copy of such certificate the defend
ant must be restored, by the officer in whose custody he is, to his
original custody.
§ 482. Clerk's return on writ.] Upon the writ Of error being
sued out, the clerk of the court upon whom it is served, must, within
ten days thereafter, or within such reasonable time as may be allowed
to him, transmit to the clerk of the supreme court the writ, with his
return thereon, to which shall be annexed and returned an authen
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ticated copy of the record of this action as mentioned in section 448,
and of all bills of exception, together with an assignment of errors
and prayer for reversal.
§ 483. Return to contain certificate of judge.] The return
must also embrace a certificate of the judge or of a justice of the
supreme court that the record contains in itself all the bills of exception and a true copy -of all the evidence bearing upon, or necessarily "
relating to, any bill of exception.
§ 484. Exceptions to charge.] The judges of the district courts
shall not allow any bills of exception which shall contain the charge
of the court at large to the jury, upon any general exception to the
whole of such charge, but the party excepting, shall be required to
state dictinctly the several and particular matters of law in such
charge to which he excepts, and such matters of law, and those onty,
shall be inserted in the bills of exception, and allowed by the court.
§ 485. Adverse party notified.] Immediately after the issuing of
the writ, a citation to the adverse party to be and appear at the
supreme court, to be issued by the clerk thereof, shall be served on him
or his attorney, giving at least ten days' notice thereof.
§ 486. Concerning certiorari.] No certiorari for diminution of
the record shall be hereafter awarded in any action, unless a motion
therefor shall be made in writing, and the facts on which the same is
founded, shall, if not admitted by the other party, be verified by affi
davit, and all motions for such certiorari, shall be made at the first
term of the entry of the action; otherwise, the same shall not be
granted, unless upon special cause shown to the court accounting
satisfactorily for the delay.
CHAPTER

II.
%

DISMISSING THE WRIT FOR IRREGULARITY.

§ 487. In substantial particulars.] If the writ is irregular in
any substantial particular, but not otherwise, the court may, on any
day in term, on motion of the defendant in error, upon two days'
notice, with copies of the papers on which the motion was founded,
order it to be dismissed.
§ 488. For error in return.] The court may also, upon like
motion, dismiss the writ, if the return is not made as provided in
sections 484 and 485, unless for good cause they enlarge the time for
that purpose.

CHAPTER III.
ARGUMENT OF THE WRIT.

§ 489. How brought on.] The writ of error may be brought to
argument by either party on ten days' notice, on any day, at a general
or adjourned term of the supreme court, but it must be heard and
determined at the first term after the record is filed, unless for good
cause shown.
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§ 490. What plaintiff to furnish.] When the writ is called for
argument, the plaintiff in error must furnish each member of the
court with a copy of the record of the action, bills of exception, and
of the assignment of errors. If he fails to do so, the writ must be
dismissed unless for cause shown the court otherwise direct.
§ 491. Failure to appear.] The judgment may be affirmed if the
plaintiff in error fails to appear, but can be reversed only after argu
ment, though the defendant in error fails to appear.
§ 492. Number of counsel heard.] Upon the argument of the
writ, if the offense is punishable with death, three counsel on each
side must be heard, if they require it. In any other case, the court
may, in its discretion^ restrict the argument to one counsel on each
side.

CHAPTER IV.
JUDGMENT IN SUPREME COURT.

§ 493. When court must give judgment.] After hearing the writ
the court must give judgment without regard to technical errors or
defects, or to exceptions which do not affect the substantial rights of
the parties.
§ 494. Power of supreme court.] The supreme court may reverse,
affirm, or modify, the judgment or order of the district court, and
may. if proper, order a new trial.
§ 495. Duty of court if judgment is reversed.] If a judgment
against the defendant is reversed, without ordering a new trial, the
supreme court must direct, if he is in custody, that he be discharged
therefrom, or if on bail, that his bail be exonerated, or if money was
deposited instead of bail, that it be refunded to the defendant.
§ 496. When original judgment must be enforced.] On a judg
ment of affirmance against the defendant, the original judgment must
be enforced.
§ 497. Disposition of judgment from supreme court.] When the
judgment of the supreme court is given, it must be entered in the
minutes, and a certified copy of the entry forthwith remitted to the
clerk of the district court.
§ 498. When supreme court has no further jurisdiction.] After
the certificate of the judgment has been remitted to the court below,
the supreme court has no .further jurisdiction of the writ, or of the
proceedings thereon, and all orders which may be necessary to carry
the judgment into effect, must be made by the court to which the cer
tificate is remitted.
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TITLE XI.
MISCELLANEOUS PROCEEDINGS.

Chapter I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.
XIII.

Compelling the attendance of witnesses.
Inquiring into the insanity of the defendant before trial
or after conviction.
Compromising misdemeanors by leave of the court.
Proceedings against corporations.
Entitling affidavits.
Errors and mistakes in pleadings or other proceedings.
Disposal of property stolen or embezzled.
Reprieves, commutations and pardons.
Bail.
Of search warrants.
Proceedings against fugitives from justice.
Dismissal of the action before or after indictment, for
want of prosecution or otherwise.
General provisions and definitions applicable to this code.

CHAPTER I.
COMPELLING THE ATTENDANCE OF WITNESSES.

§ 499. Subpoxna defined.] The process by which the attendance
of a witness before a court or magistrate is required is a subpoena.
§ 500. Magistrates may issue.] A magistrate before whom an
information is laid, or to whom a presentment of a grand jury is sent,
may issue subpoenas, subscribed by him, for witnesses within the terri
tory, either on behalf of the territory or the defendant.
§ 501. District attorney for grand jury.] The district attorney
may issue subpoenas, subscribed by him, for witnesses within the
territory, in support of the prosecution, or for such other witnesses as the
grand jury may direct, to appear before the grand jury upon an
investigation before them.
§ 502. Same for trial.] The district attorney may in like manner
issue subpoenas for witnesses within the territory, in support of an
indictment, to appear before the court at which it is to be tried.
§ 503. Clerk issues blank for defendant.] The clerk of the court
at which an indictment is to be tried, must, at all times, upon the
application of the defendant, and without charge, issue as many blank
subpoenas, under the seal of the court, and subscribed by him as]clerk,
for witnesses within the territory, as may be required by the defendant.
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§ 504. Form of.] A sub"poena authorized by the last four sections
must be substantially in the following form:
In the name of the Territory of Dakota :
To A B:
You are commanded to appear before C D, a justice of the peace at the town of ... . (or "the
grand jury of the county of
," or "the district court
," or as the case may be), on
(stating the day and hour), as a witness in a criminal action prosecuted by the Territory of Dakota
against E F.
Dated at the tqwn of
(as the case may be) the . . .day of. . . ., 18. .
"G H, justice of the peace," or "I K, district attorney," or "by order of the court, L M, clerk,"
(as the case may be).

§ 505. Subpqsna duces tecum.] Tf the books, papers, or documents
be required, a direction to the following effect must be contained in
the subpoena:
And you are required also to bring with you the following: (Describe intelligibly the books,
papers, or documents required.)

§ 506. By whom served.] A peace officer must serve in his county,
city, town, or village, as the case may be, any subpoena delivered to
him for service, either on the part of the territory or of the defendant,
and must make a written return of the service, subscribed by him,
stating the time and place of service, without delay. A subpoena may,
however, be served by any other person.
§ 507. How served.] A subpoena is served by delivering it, or by
showing it, and delivering a copy thereof to the witnesses personally.
§ SOS. Witness' expenses.] When a person attends before a magis
trate, grand jury, or court, as a witness on behalf of the territory,
upon a subpoena, or pursuant to an undertaking, and it appears that
he has come from a place out of the county, or that he is poor, the
court, if the attendance of a witness be upon a trial, by an order
entered upon its minutes, or in any other case, the district judge, by a
written order, may direct the county treasurer to pay the witness a
reasonable sum, to be specified in the order for his expenses.
§ 509. Payment.) Upon the production of the order, or a certified
copy thereof, the county treasurer must pay the witness the sum
specified therein, out of the county treasury.
§ 510. Witness residing out of county.] No person is obliged to
attend as a witness, before a court or magistrate out of the county
where the witness resides or is served with the subpoena, unless the
judge of the court in which the offense is triable, upon an affidavit of
the prosecutor or district attorney, or of the defendant or his counsel,
stating that he believes that the evidence of the witness material, and
his attendance at the examination or trial necessary, shall indorse on
the subpoena an order for the attendance of the witness.
§511. Disobedience to subpojna.] Disobedience to a subpoena, or
a refusal to be sworn or to testify, may be punished by the court or
magistrate, as for a criminal contempt, in the manner provided in the
code of civil procedure.
§ 512. Witness for Defendant disobeying.] A witness disobeying
a subpoena issued on the part of the defendant, also forfeits to the
defendant the sum of fifty dollars, which may be recovered in a civil
action.
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CHAPTER II.
INQUIRING INTO THE INSANITY OF THE DEFENDANT BEFORE TRIAL OR
AFTER CONVICTION.

§ 513. Re-enactment. | Chapter V, of article VIII, of .title XI, of
an act to establish a code of criminal procedure for Dakota Territory,
approved January 12, 1869, said chapter being headed, " Inquiry into
the insanity of the defendant before trial or after conviction," so far
as the same is not in conflict with the provisions of this present act,
is hereby revived and re-enacted. The remainder of this chapter is
the law referred to.
§ 514. Insane cannot be tried.] An act done by a person in a
state of insanity cannot be punished as a public offense, nor can a
person be tried, adjudged to punishment, or punished for a publie
offense while he is insane.
§ 515. When doubt arises.1 When an indictment is called for
trial, or upon conviction the defendant is brought up for judgment, if
a doubt arise as to the sanity of the defendant, the court must order
a jury to be impaneled, from the juroi-s summoned and returned for
the term, or who may be summoned by direction of the court as pro
vided in sections 303 to 308, both inclusive, to inquire into the fact.
§ 516. Trial to be suspended.] The trial of the indictment or
the pronouncing of the judgment, as the case may be, must be sus
pended until the question of insanity is dete*mined by the verdict of
the jury.
§ 517. Order of trial.] The trial of the question of insanity
must proceed in the following order:
1. The counsel for the defendant must open the case and offer
evidence in support of the allegation of insanity.
2. The counsel for the territory may then open their case and offer
evidence in support thereof.
3. The parties may then respectively offer rebutting testimony only,
unless the court, for good reason, in furtherance of justice, permit
them to offer evidence upon their original case.
4. When the evidence is concluded, unless the case is submitted to
the jury, on either side or on both sides, without argument, the coun
sel for the territory must commence, and the defendant or his counsel
may conclude the argument to the jury.
5. If the indictment be for an offense punishable with death, two
counsel on each side may argue the cause to the jury, in which case they
must do so alternately. If it be for any other offense, the court may,
in its discretion, restrict the argument to one counsel on each side.
6. The court must then charge the jury.
§ 518. Charge of court.] The provisions of sections 345 and 347,
in respect to the duty of the court upon questions of law, and of the
jury upon questions of fact, and the provisions of section 377, in
respect to the charge of the court to the jury, upon the trial of an
indictment or information, apply to the question of insanity.
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§ 519. If sane, trial proceeds.] If the jury find the defendant
sane, the trial of the indictment must proceed, or judgment may be
pronounced, as the case may be.
§ 520. If found insane.] If the jury find the defendant is insane,
the trial or judgment must be suspended until he becomes sane, and
the court, if it deems his discharge dangerous to the public peace or
safety, may order that he be in the meantime committed to the care
of the sheriff until he becomes sane.
§ 521. If committed, bail.] The commitment of the defendant, as
mentioned in the last section, exonerates his bail, or entitles a person
authorized to receive the property of the defendant, to a return ot
money he may have deposited instead of bail.
§ 522. Restored to sanity.] When he becomes sane the sheriff
must thereupon, without delay, place him in the proper custody until
he be brought to trial or judgment, as the case may be, or be legally
discharged.
• § 523. Expenses.] The expenses of keeping the defendant are in
the first instance chargeable to the county, but the county may recover
them from the estate of the defendant, if he have any, or from a
relative.

CHAPTER III.
COMPROMISING MISDEMEANOR BY LEAVE OF THE COURT.

§ 524. Limitation.] When a defendant is held to answer on a charge
of misdemeanor, for which the person by the act constituting the
offense, has a remedy by a civil action, the offense may be compromised
as provided in the next section, except when it was committed:
1. By or upon an officer of justice while in the execution of the
duties of his office;
2. Riotously; or,
3. With an intent to commit a felony.
§ 525. To be by permission.] If the party injured appear before the
court to which the depositions and statement are required by section
160 to be returned, at any time before trial, on an indictment for
the offense, and acknowledge in writing that he has received satis
faction for the injury, the court may, in its discretion, on payment of
the costs incurred, order all proceedings to be stayed upon the prose
cution, and the defendant to he discharged therefrom. But in that
case the reasons for the order must be set forth therein and entered
upon the minutes.
§ 526. Order a bar.] The order authorized by the last section is
a bar to another prosecution for same offense.
§ 527. No public offense compromised.! No public offense can be
compromised, nor can any proceeding for the prosecution or punish
ment thereof, upon a compromise, be stayed, except as provided in sec
tions 524 and 525.
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CHAPTER IV.
PROCEEDINGS AGAINST CORPORATIONS.

§ 528. Summons.] Upon a presentment against a corporation, the
magistrate must issue a summons signed by him, with his name of
office, requiring the corporation to appear before him at a specified
time and place, to answer the charge. The time to be not less than
ten days after the issuing of the summons.
§ 529. Form op summons.] The summons must be in substantially
the following form:
County of. . . .
•
In the name of the Territory of Dakota.
To the (naming the corporation) :
You are hereby summoned to appear before me at (naming the place), on (specifying the day
and hour) to answer to the charge made against, you, upon the information of A. B. (or the
presentment of the grand jury of the county of
) for (designating the offense generally).
Dated at the city, or town, of
, the
day of
18. .
G. H., Justice of the peace (or as the case may be).

§ 530. When and how served.] The summons must be served at
least five days before the day of appearance fixed therein, by deliver
ing a copy thereof and showing the original to the president, or other
head of the corporation, or to the secretary, cashier, or managing
agent thereof.
§ 531. Examination of charge.] At the time appointed in the
summons the magistrate must investigate the charge in the same
manner as in the case of a natural person brought before him, so far as
those proceedings are applicable.
§ 532. Certificate of magistrate.] After hearing the proofs the
magistrate must certify upon the depositions, either that there is or is
not sufficient cause to believe the corporation guilty of the offense
charged, and must return the depositions and certificate in the same
manner prescribed in section 160.
§ 533. Grand jury may proceed.] If the magistrate return a cer
tificate that there is sufficient cause to believe the corporation guilty
of the offense charged, the grand jury may proceed thereon, as in the
case of a natural person held to answer.
§ 584. Appearance and plea. | If an indictment be found, the cor
poration may appear by counsel to answer the same. If they do not
thus appear, a plea of not guilty must be entered, and the same
proceedings had thereon as in other cases.
§ 535. Fine collected.] When a fine is imposed upon a corpora
tion on conviction, it may be collected by virtue of the order imposing
it, by the sheriff of the county, out of their real and personal prop
erty, in the same manner as upon an execution.
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CHAPTER V.
ENTITLING AFFIDAVITS.

§ 536. Entitling unnecessary.] It is not necessary to entitle an
affidavit or deposition in the action, whether taken before or after
indictment, or upon a writ of error, but if made without a title, or
with an orroneous title, it is as valid and effectual for every purpose
as if it were duly entitled, if it entelligibly refer to the proceeding,
indictment, or writ of error, in which it is made.

CHAPTER VI.
ERRORS AND MISTAKES IN PLEADINGS OR OTHER PROCEEDINGS.

§537. Informalities not fatal.] Neither a departure from the
form or mode prescribed in this code, in respect to any pleadings or
proceeding, nor an error or mistake therein, renders it invalid, unless
it has actually prejudiced the defendant, or tended to his prejudice, in
respect to a substantial right.

CHAPTER VII.
disposal of property stolen or embezzled.
§ 538. To be held by officer.] When property alleged to have
been stolen or embezzled, comes into the custody of a peace officer, he
must hold it subject to the order of the magistrate authorized by the
next section to direct the disposal thereof.
§ 539. Order for its delivery.] On satisfactory proof of the title
of the owner of the property, the magistrate before whom the iu for
mation is laid, or who examines the charge against the person accused
of stealing or embezzling the property, may order it to be delivered to
the owner on his paying the reasonable and necessary expenses incurred
in its preservation, to be certified by the magistrate. The order
entitles the owner to demand and receive the property.
§ 540. Magistrate must deliver on proof.] If property stolen or
embezzled come into the custody of a magistrate, it must be delivered
to the owner on satisfactory proof of his title, and on his paying the
necessary expenses incurred in its preservation, to be certified by the
magistrate.
§ 541. Court may deliver by order.] If property stolen or embez
zled have toot been delivered to the owner, the court before which a
trial is had for stealing or embezzling it, may, on proof of his title,
order it to be restored to the owner.
§ 542. If not claimed in six months.] If property stolen or
embezzled be not claimed by the owner before the expiration of six
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months from the conviction of a person stealing or embezzling it, the
magistrate or other officer having it in his custody, must, on payment?
of the necessary expenses incurred in its preservation, deliver it to the
county commissioners, to be paid into the county treasury.
§ 543. Receipt to defendant and clerk.] When money or other
property is taken from a defendant, arrested upon a charge of public
offense, the officer taking it must, at the time, give duplicate receipts
therefor, specifying particularly the amount of money, or the kind of
property taken. One of which receipts he must deliver to the defend
ant, and the other of which he must file with the clerk of the court to
which the depositions and statement must be sent, as provided in
section 160.

CHAPTER VIII.
REPRIEVES, COMMUTATIONS, AND PARDONS.

§ 544. Re-enactment.] Chapter XII of article VIII of title XI of
the aforesaid act of January 12, 1869, said chapter being entitled
"reprieves, commutations, and pardons," so far as the said chapter is
in accordance with the organic act, and consistent with the provisions
of this code, is hereby revived and re-enacted. The remainder of this
chapter is the law referred to.
§ 545. Governor may grant.) The governor has power to grant
reprieves, commutations, and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such conditions, and
with such restrictions and limitations as he may think proper, subject
to the regulations provided in this chapter.
§ 546. Treason—duty op legislature.] He may also suspend the
execution of the sentence upon a conviction for treason, until the case
can be reported to the legislature, at the next meeting, when the
legislature must either pardon or commute the sentence, direct the
execution thereof, or grant a further reprieve.
§ 547. Report to legislature.] He must annually communicate
to the legislature, each case of reprieve, commutation, or pardon,
stating the name of the convict, the crime of which he was convicted,
the sentence and its date, and the date of the commutation, pardon,
or reprieve.
§ 548. Report of cases required.] When an application is made
to the governor for a pardon, he may require the presiding judge of
the court before which the conviction was had, or the district attorney
by whom the action was prosecuted, to furnish him, without delay,
with the statement of the facts proved on the trial, and of any other
facts having reference to the propriety of granting the pardon.
§ 549. Notice to district attorney.] At least ten days before the
governor acts upon an application for a pardon, written notice of the
intention to apply therefor, signed by the person applying, must be
served upon the district attorney of the county where the conviction
was had, and proof by affidavit of the service, must be presented by
th,) governor; Provided, Such application is not signed by such district
attorney.
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§ 550. Publication op notice.] Unless dispensed with by the
governor, a copy of the notice must also be published, for thirty days
from the first publication, in the territorial paper, and a paper in the
county in which the conviction was had, nearest the place of con
viction.
§ 551. Papers filed with secretary.] When the governor grants
a reprieve, commutation, or pardon, he must, within ten days thereafter,
file all the papers presented to him in relation thereto, in the office
of the secretary of the territory, by whom they must be kept as rec
ords, open to public inspection.

CHAPTER IX.
OF BAIL.

§ 552. Must be admitted, when.] Bail, by sufficient sureties, shall
be admitted upon all arrests in criminal cases where the offense is
not punishable by death, and in such cases it may be taken by any
of the persons or courts authorized by law to arrest and imprison
offenders.
§ 558. May, when.] Bail, by sufficient sureties, may be admitted
upon all arrests in criminal cases where the punishment may be death,
unless the proof is evident or the presumption great; but in such cases
it shall be taken only by the supreme court or a district court, or by a
justice or judge thereof, who shall exercise their discretion therein,
having regard to the nature and circumstances of the offense, and of
the evidence, and to the usages of law.
§ 554. After conviction—classed.] After conviction of an offense
not punishable with death, a defendant who sues out a writ of error
for the revision of a judgment may be admitted to bail:
1. As a matter of right when the writ of error is from a judgment
imposing a fine only.
2. As a matter of discretion in all other cases.
§ 555. Qualification and justification.] The qualifications of bail
are the same as those in civil cases, and the sureties must in all cases
justify by affidavits taken before the magistrate, court, or judge, that
they each possess those qualifications.
§ 55(5. Discharge of defendant.] 'Upon the allowance of bail and
the execution of the requisite recognizance, bond, or undertaking, to
the territory, the magistrate, judge, or court must, if the defendant
is in custody, make and sign an order for his discharge, upon the
delivery of which to the proper officer the defendant must be discharged.
§ 557. Deposit for bail.) A deposit of the sum of money mentioned
in the order admitting to bail, is equivalent to bail, and upon such
deposit the defendant must be discharged from custody.
j? 558. Arrest by bail.| Any party charged with a criminal offense
and admitted to bail, may be arrested by his bail at any time before
they are finally discharged, and at any place within the territory,
or by a written authority indorsed on a certified copy of the recog
nizance, bond, or undertaking, may empower any officer or person of
suitable age and discretion to do so, and he may be surrendered and
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delivered to the proper sheriff or other officer, before any court, judge,
or magistrate having the proper jurisdiction in the case, and at the
request of such bail, the court, judge, or magistrate, shall recommit
the party so arrested to the custody of the sheriff or other officer,
and endorse on the recognizance, bond, or undertaking, or certified
copy thereof, after notice to the district attorney, and if no cause to
the contrary appear, the discharge and exoneration of such bail, and
the party so committed shall therefrom be held in custody until dis
charged by due course of law.
§ 559. Forfeit—excuse.] If, without sufficient excuse, the defend
ant neglects to appear according to the terms or conditions of the
recognizance, bond, or undertaking, either for hearing, arraignment,
trial, or judgment, or upon any other occasion when his presence in
court, or before the magistrate, may be lawfully required, or to sur
render himself in execution of the judgment, the court must direct
the fact to be entered upon its minutes, and the recognizance, bond,
or undertaking of bail, or the money deposited instead of bail, as the
case may be, is and shall be, thereupon declared forfeited. But, if at
any time before the final adjournment of the court, the defendant or
his bail appear and satisfactorily excuse his neglect, the court may
direct the forfeiture to be discharged upon such terms as may be just.
After the forfeiture the district attorney must proceed with all due
diligence, by action against the bail upon the instrument so forfeited.
If money deposited instead of bail be so forfeited, the clerk of the
court or other officer, with whom it is deposited, must, immediately
after the final adjournment of the court, pay over the money deposited
to the county treasurer.
§ 560. Additional security.] When proof is made to any court,
judge, or other magistrate, having authority to commit on criminal
charges, that a person previously admitted to bail on any such charge
is about to abscond, or that his bail is insufficient, or has removed from
the territory, the judge or magistrate shall require such person to
give better security, or for default thereof, cause him to be committed
to prison, and an order for his arrest may be indorsed on the former
committment, or a new warrant therefor may be issued by such judge
or magistrate, setting forth the cause thereof.

CHAPTER X.
OF SEARCH WARRANTS.

§561. Search warrant defined.] A search warrant is an order
in writing, in the name of the territory, signed by a magistrate,
directed to a peace officer, commanding him to search for personal
property, and bring it before the magistrate.
§ 562. Grounds for its issue.] It may be isued upon either of the
following grounds:
1. When the property was stolen or embezzled, in which case it may
be taken on the warrant, from any house or other place in which it is
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concealed, or from the possession of the person by whom it was stolen
or embezzled, or of any other person in whose possession it may be.
2. When it was used as the means of committing a felony, in
which case it may be taken on the warrant from any house or other
place in which it is concealed, or from the possession of the person by
whom it was used in the commission of the offense, or of any other
person in whose possession it may be.
3. When it is in the possession of any person, with the intent to
use it as the means of committing a public offense, or in the possession
of another to whom he may have delivered it for the purpose of con
cealing it or preventing its being discovered. In which case it may
be taken on the warrant from such person, or from a house or other
place occupied by him, or undee his control, or from the possession of
the person to whom he may have so delivered it.
§ 563. Probable cause.] A search warrant cannot be issued but
upon probable cause, supported by affidavit, naming or describing the
person, and particularly describing the property and the place to be
searched.
§ 564. Issued on sworn complaint.] The magistrate must, before
issuing the warrant, take, on oath, the complaint of the prosecuting
witness in writing, which must set forth the facts tending to estab
lish the grounds of whereof is punishment by imprisonment in the terri
torial prison, shall be the application, or probable cause for believing
that they exist.
§ 565. Requisites of warrant.] If the magistrate be thereupon
satisfied of the existence of grounds of the application, or that there is
probable cause to believe their existence, he must issue a search war
rant, signed by him with his name of office, to a peace officer in his
county, commanding him forthwith to search the person or place
named, for the property specified, and to bring it before the magis
trate, and also to arrest the person in whose possession the same may
be found, to be dealt with according to law.
§ 566. Form of warrant.] The warrant must be in substantially
the following form:
County of ....
In the name of the Territory of Dakota: To any sheriff, constable, marshal, or policeman in
the county of ....
Proof by affidavit having been this day made before me, by (naming every person whose affi
davit has been taken), the (stating the particular grounds of the application according to sec
tion 562, or if the affidavit be not positive) that there is probable cause for believing that (stating
the grounds of the application in the same manner).
You are therefore commanded, in the day time, (or " at any time of the day or night," as the
case may be. according to section 570) to make immediate search on the person of C. D. (or "in
the house situated," describing it, or any other place to be searched, with reasonable particu
larity, as the case may be), for the following property (describing it with reasonable particu
larity), and if you find the same, or any part thereof, to bring it forthwith before me, at (stating
the place).
Dated at
the
day of
18 . .
E. F., justice of the peace of the city (or town) of (or as the case may be).

§567. By whom served.] A search warrant may in all cases be
served by any of the officers mentioned in its direction, but by no
other person except in aid of the officer, on his requiring it, he being
present and acting in its execution.
§ 568. Officer may break door.] The officer may break open an
outer or inner door, or window of a house, or any part of the house,
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or anything therein, to execute the warrant, if, after notice of his
authority and purpose, he be refused admittance.
§ 569. Same.] He may break open any outer or inner dOor, or win
dow of a house, for the purpose of liberating a person who, having
entered to aid him in the execution of the warrant, is detained therein,
or when necessary, for his own liberation.
§ 570. Served in night, when.] The magistrate must insert a
direction in the warrant, that it be served in the day time, unless the
affidavits be positive that the property is on the person, or in the place
to be searched. In which case he may insert a direction that it be
served at any time of the day or night.
§ 571. Void after ten days.] A search warrant must be executed
and returned to the magistrate by whom it was issued within ten days.
After the expiration of these times respectively, the warrant, unless
executed, is void.
§ 572. Property, how disposed of.] When the property is delivered
to the magistrate, he must, if it was stolen or embezzled, dispose of it
as provided in sections 540 to 543, both inclusive. If it were taken on
a warrant issued on the grounds stated in the second and third subdi
visions of section 562, he must retain it in his possession, subject to
the order of the court to which he is required to return the proceed
ings before him, or of any other court in which the offense, in respect
to which the property was taken, is triable.
§ 573. Return of warrant,] The officer must forthwith return
the warrant to the magistrate, and deliver to him a written inventory
of the property taken, made publicly, or in the presence of the person
from whose possession it was taken, and of the applicant for the war
rant, if they be present, verified by the affidavit of the officer, and
taken before the magistrate, to the following effect:
I, A. B., the officer by whom this warrant was executed, do swear that the above inventory
contains a true and detailed account of all the property taken by me on the warrant.

§ 574. Copy of inventory.] The magistrate must thereupon, if
required, deliver a copy of the inventory to the person from' whose
possession the property was taken, and to the applicant for the
warrant.
§ 575. Complaint controverted.] If the grounds on which the
warrant was issued be controverted, the magistrate must proceed to
take testimony in relation thereto.
§ 576. Testimony—how taken.] The testimony given by each wit
ness must be reduced to writing, and authenticated in the manner
prescribed in sections 143 and 14o.
§ 577. Property to be restored.] If it appear that the property
taken is not the same as that described in the warrant, or that there
is no probable cause for believing the existence of the grounds on
which the warrant was issued, the magistrate must cause it to be
restored to the person from whom it was taken.
§ 578. Depositions returned.] The magistrate must annex together
the depositions, the search warrant and return, and the inventory, and
then return them to the next district court of the county having
power to inquire into the offense in respect to which the search war-
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rant was issue df by the intervention of a grand jury, at or before its
opening on the first day.
§ 579. Without cause.] A person who maliciously and without
probable cause, procures a search warrant to be issued and executed,
is guilty of a misdemeanor.
§ 580. Officer exceeding authority.] A peace officer in exe
cuting a search Warrant, who willfully exceeds his authority, or
exercises it with unnecessary severity, is guilty of a misdemeanor.
§ 581. Searching defendant by magistrate.] When a person
charged with a felony is supposed by the magistrate before whom he is
brought to have upon his person a dangerous weapon, or anything
which may be used as evidence of the commission of the offense, the
magistrate may direct him to be searched in his presence, and the
weapon or other thing to be retained, subject to his order, or the order
of the court in which the defendant may be tried.

CHAPTER XI.
PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE.

5S2. Governor may offer reward.] The governor may offer a
reward not exceeding one thousand dollars, payable out of the terri
torial treasmy, for the apprehension:
1. Of any convict who has escaped from the territorial prison; or,
2. Of any person who has committed, or is charged with the com
mission of, an offense punishable with death.
§ 5S3. Delivery on requisition.] A person charged in any state or
territory of the United States, with treason, felony, or other crime,
who shall flee from justice, and be found in this territory, must, on
demand of the executive authority of the state or territory from
which he fled, be delivered up by the governor of this territory, to be
removed, to the state or territory having jurisdiction of the crime.
§ 584. Magistrate to issue warrant.] A magistrate may issue a
warrant for the apprehension of a person so charged, who shall flee
from justice, and be found within this territory.
§ 585. Proceedings.] The proceedings for the arrest and commit
ment of a person charged, are in all respects similar to those provided
in this code for the arrest and commitment of a person charged with
a public offense committed in this territory. Except that an exem
plified copy of an indictment found, or other judicial proceedings had
against him in the state or territory in which he is chai-ged to have
committed the offense, may be received as evidence before the mag
istrate.
§ 586. Committed for reasonable time.] If, from the examination,
it appear that the person charged has committed the crime alleged,
the magistrate, by warrant reciting the accusation, must commit him
to tbe proper custody for a time specified in the warrant, which the
magistrate deems reasonable, to enable the arrest of the fugitive under
the warrant of the executive of this territory, on the requisition of
the executive authority of the state or territory iu which he committed
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the offense, unless he give bail, as provided in the next section, or until
he be legally discharged.
§ 587. Admission to bail.] The magistrate may admit the person
arrested to bail by an undertaking, with sufficient sureties, and in such
sum as he deems proper, for his appearance before him at a time
specified in the undertaking, and for his surrender to be arrested upon
the warrant of the governor of this territory.
§ 588. Notice to district attorney.] Immediately upon the arrest
of the person charged, the magistrate must give notice to the district
attorney.
§ 589. Duty of district attorney.] The district attorney must
immediately thereafter, give notice to the executive authority of the
state or territory, or to the prosecuting attorney or presiding judge of
the criminal court of the city or county therein, having jurisdiction of
the offense, to the end that a demand may be made for the arrest and •
surrender of the person charged.
§ 590. Discharged, unless.] The person arrested must be discharged
from custody or bail, unless before the expiration of the time desig
nated in the warrant or undertaking, he be arrested under the warrant
of the governor of this territory.
§ 591. Magistrate to return proceedings.] The magistrate must
return his proceedings to the next district court of the county, which
must thereupon inquire into the cause of the arrest and detention of
the person charged, and if he be in custody, or the time for his arrest
have not elapsed, it may discharge him from detention, or may order
his undertaking of bail to be canceled, or continue his detention for a
longer time, or re-admit him to bail, to appear and surrender himself
within a time specified in the undertaking.
§ 592. Accounts for foreign arrests.] When the governor shall
demand from the executive authority of a state or territory of the
United States, or of a foreign government, the surrender to the
authorities of this territory, of a fugitive from justice, the accounts of
the person employed by him for that purpose must be paid out of the
territorial treasury.
§593. No compensation allowed.] No compensation, fee, or reward
of any kind, can be paid to, or received by a public officer of this
territory, for a service rendered or expense incurred in procuring from
the governor the demand mentioned in the last section, or the surren
der of the fugitive, or for conveying him to this territory, or detaining
him herein, except as provided in section 592.
§ 594. Misdemeanor.] A violation of the last section is a misde
meanor.

CHAPTER XII.
DISMISSAL OF THE ACTION BEFORE OR AFTER INDICTMENT FOR WANT OF
PROSECUTION OR OTHERWISE.

§ 595. No indictment.] When a person has been held to answer
for a public offense, if an indictment is not found against him at the
next term of the court at which he is held to answer, the court must
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order the prosecution to be dismissed, unless Rood cause to the contrary
be shown.
'
§ 596. When not brought to trial.] If a defendant, prosecuted
for a public offense, whose trial has not been postponed upon his appli
cation, is not brought to trial at the next terra of court in which the
indictment is triable after it is found, the court must order the
prosecution to be dismissed, unless good cause to the contrary be
shown.
§ 597. Court may order continuance.] If the defendant is not
prosecuted or tried, as provided in the last two sections, and sufficient
reason therefor is shown, the court may order the action to be con
tinued from term to term, and in the meantime may discharge the
defendant from custody, on his own undertaking, or on the undertaking
of bail for his appearance to answer the charge at the time to which
the action is continued.
§ 598. Action dismissed.] If the court direct the action to be dis
missed, the defendant must, if in custody, be discharged therefrom, or
if admitted to bail, his bail is exonerated, or money deposited instead
of bail must be refunded to him.
§ 599. Reasons for dismissal in order.] The court may, either of
its own motion or upon the application of the district attorney, and in
furtherance of justice order an action or indictment to be dismissed;
but in that case the reasons of the dismissal must be set forth in the
order, which must be entered upon the minutes.
§ 600. Nolle prosequi abolished.] The entry of a nolle prosequi
is abolished, and the district attorney cannot discontinue or abandon
a prosecution for a public offense, except as provided in the last
section.
§ 601. Dismissal not a bar.] An order for the dismissal of the
action, as provided in this chapter, is not a bar to any other prosecution
for the same offense.

CHAPTER XIII.
GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO THIS CODE.

§ 602. Rule of construction.] The rule of common law that penal
statutes are to be strictly construed, has no application to this code.
This code establishes the law of this territory respecting the subjects
to which it relates, and its provisions and all proceedings under it are
to be liberally construed, with a view to promote its objects, and in
furtherance of justice.
§ 603. Code not retroactive.] No part of this code is retroactive
unless expressly so declared.
§ 604. Construction of words.] Unless when otherwise provided,
words used in this code in the present tense include the future as well
as the present. Words used in the masculine comprehend as well the
feminine and neuter. The singular number includes the plural, and
the plural the singular. And the word person includes a corporation
as well as a natural person.
§ 605. Writing.] The term writing includes printing.
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§ 606. Oath.1 The term oath includes an affirmation.
§ 607. What signature includes.] The term signature includes a
mark when the person cannot write, his name being written near it, and
the mark being witnessed by a person who writes his own name as a
witness, except to an affidavit or deposition, or a paper executed before
a judicial officer, in which case the attestation of the officer is suf-ficient.
§ 608. To what code applies.] This code applies to criminal actions
and to all other proceedings in criminal cases which are herein pro
vided for, from the time when it takes effect.
§ 609. Effect upon actions commenced. | All modes of procedure
in criminal actions heretofore enacted in this territory having relation
to any matters herein provided for shall, upon the taking effect of this
code, be entirely abrogated, and from thence abolished; Provided, how
ever, That all proceedings of every kind or character whatsoever,
commenced before the taking effect of this code, shall not, by reason
of anything in this code contained, be deemed to have abated; Pro
vided, That this code shall not be construed as repealing the procedure
in justices' courts in cases in which they have lawful original jurisdic
tion; And provided further. That this code shall not be construed as
repealing an act entitled " An act respecting grand and petit jurors of
the district courts," approved December 24, 1867.
§ 610. Common law when code silent.] That from and after the
taking effect of this act, the procedure, practice, and pleadings in the
district courts of this territory, in criminal actions, or in matters of a
criminal nature, not specifically provided for in this code, shall be in
accordance with the procedure, practice, and pleadings of the common
law, and assimilated as near as may be with the procedure, practice,
and pleadings of the United States or federal side of said courts.
§ 611. When to take effect.] This act shall take effect at noon
on the tenth day of March, A. D., one thousand eight hundred and
seventy-five.
Approved January 15, 1875.
Note.—The foregoing code is printed as amended by the act approved February 16, 1877, in
sections 9, 19, 402, 422, 426, and 552 to 560, both inclusive, also by inserting the words "Territory
of Dakota" in place of the "people of this territory" or the like corresponding phrases.

CHAPTER XIV.
JAILS.
AN ACT for the Regulation of County Jails.

[Chapter XLVIII, Laws of 1862.]

§ 612. Judges prescribe rules for jails.] Be it enacted by the
Legislative Assembly of the Territory of Dakota: The judges of the
district courts of the several judicial districts of this territory, shall
from time to time, as they may deem necessary, prescribe, in writing,
rules for the regulation and government of the jails in the several
counties within their respective districts, upon the following subjects:
1. The cleanliness of the prisoners.
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2. The classification of prisoners in regard to sex, age, and crime,
and also persons insane, idiots, and lunatics.
3. Beds and clothing.
4. Warming, lighting, and ventilation of the prison.
5. The employment of medical and surgical aid when necessary.
6. Employment, temperance, and instruction of the prisoners.
7. The supplying of each prisoner with a bible.
8. The intercourse between prisoners and their counsel and other
persons.
9. The punishment of prisoners for violation of the rules of the
prison.
10. Such other regulations as said judges may deem necessary to
promote the welfare of said prisoners; Provided, That such rules shall
not be contrary to the laws of this territory.
§ 613. How promulgated and preserved.] The said judges shall,
as soon as necessary, cause a copy of said rules to be delivered to the
county commissioners in the several counties in their respective
judicial districts; and it shall be the duty of said commissioner forth
with to cause the same to be printed, and to furnish the sheriff of
their county with a copy of said rules, for each and every room or cell
of said jail, and also to forward a copy of said rules to the secretary
of the territory, who may file away and preserve the same.
§ 614. Duty of sheriff.] The sheriff shall, on the receipt of said
rules, cause a copy thereof to be posted up and continued in some
conspicuous place in each and every room or cell of said jail.
§ 615. Judges may amend rules.] The judges aforesaid may, from
time to time, as they may deem necessary, revise, alter, or amend
said rules, and such revised rules as shall be printed and disposed of
by said commissioners and sheriff, in the same manner as is directed
by sections 613 and 614 of this act.
$ 616. Sheriff has charge of jail.] The sheriff, or, in case of his
death, removal, or disability, the person by law appointed to supply his
place, shall have charge of the county jail of his proper county, and
of all persons by law confined therein, and such sheriff or other
officer is hereby required to conform, in all respects, to the rules and
directions of said district judge above specified, or which may
from time to time, by said judge, be made and communicated to him
by said commissioners.
§ 617. Sheriff to keep jail register.] The sheriff or other
officers performing the duties of sheriff of each county in this terri
tory, shall, as soon as necessary after the passage of this act, procure,
at the expense of the proper county, a suitable book, to be called the
jail register, in which the said sheriff, by himself#or his jailer, shall
enter:
1. The name of each prisoner with the date and cause of his or her
commitment.
2. The date or manner of his or her discharge.
3. What sickness, if any, has prevailed in the jail during the year,
and if known, what were the causes of such disease.
4. Whether any, or what labor has been performed by the prisoners,
and the value thereof.
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5. The practice observed during the year, of whitewashing and
cleaning the occupied cells or apartments, and the times and seasons
of so doing.
6. The habits of the prisoners as to personal cleanliness, diet, and
order.
7. The means furnished prisoners of literary, moral, and religious
instruction, and of labor.
8. All other matters required by said rules, or in the discretion of
such sheriff deemed proper; that the said sheriff or other officers per
forming the duties ofsheriff, shall carefully keep and preserve the said
jail register, in the office of the jailer of his proper county, and at the
expiration of said office, shall deliver the same to his successor in
office.
§618. Sheriff to make jail report.] The sheriff, or other officer
performing the duties of sheriff, shall, on or before the first Mon
day of November in each year, make out in writing, from said jail
register, a jail report, one copy of which said report he shall forthwith
file in the office of the clerk of the district court of the proper dis
trict, one copy with the county clerk of his county, for the use of the
commissioners thereof, and one copy of said report he shall transmit
to the secretary of the territory, and it shall be the duty of the secre
tary of the territory to communicate the reports of the several sheriffs
of this territory to the legislative assembly, on or before the tenth day
of its session annually.
§ 619. Charge to grand jury.] It shall be the duty of the district
court to give this act in charge of the grand jury once each term of
said court, and lay before them any and all rules, plans, and regula
tions, established by the district judge, relating to county jails and
prison discipline, which shall then be in force.
§620. Grand jury visit jail and report.] That the grand jury
of each county in this territory shall, once at each term of the district
court, while in attendance, visit the jail, examine its state and condi
tion; examine and inquire into the discipline and treatment of pris
oners, their habits, diet, and accommodations, and it shall be their
duty to report to said court in writing, whether the rules of the said
district judge have been faithfully kept and observed, or whether any
of the provisions of this act have been violated. It shall also be the
duty of the county commissioners of each county of this territory to
visit the jail of their county once during each of their regular meet
ings of each year.
§ 621. Duty of county board in relation to jails.] It shall be the
duty of the county commissioners, at the expense of their respective
counties, to provide suitable means for warming the jail, and its cells
or apartments, beds and bedding, night buckets, and such other per
manent fixtures and repairs as may be prescribed by the said district
judge; said commissioners shall also have power to appoint a physi
cian to the jail, when they may deem it necessary, and pay him such
annual or other salary as they may think reasonable and proper, which
salary shall be drawn out of the county treasury; and said medical
officer, or any physician, or surgeon, who may be employed in the jail,
shall make a report in writing whenever required by said commis
sioner, district judge, or grand jury.
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§ 622. Sheriff provides board and necessaries.! It shall be the
duty of the sheriff of each county to provide, first [fuel j, bed clothing,
washing, nursing, when required, and board generally, and all neces
saries for the comfort and welfare of said prisoners, as the said judge
by his said rules shall designate, for all persons confined by law, and
he shall be allowed such compensation for services required by the
provisions of this act, as may be prescribed by the county commissioners
of their respective counties.
§ 623. Sheriff to visit jail, when.] The sheriff shall visit the jail
in person, and examine into the condition of each prisoner, at least
once each month, and once during each term of the district court; and
it is hereby made his duty to cause all the cells and rooms used for
the confinement of prisoners, to be thoroughly whitewashed at least
three times in each year.
§ 624. Jailer to be deputy sheriff.] The jailer or keeper of the
jail shall, unless the sheriff elect to act as jailer in person, be a deputy
appointed by the sheriff, and such jailer shall take the necessary oaths
before entering upon the duties of his office; Provided, The sheriff
shall, in all cases, be liable for the negligence and misconduct of the
jailer as of other deputies.
§ 625. If sheriff or jailer refuse—penalty.] If the sheriff or
jailer, having in charge any county jail, shall neglect or refuse to con
form to all or either of the rules and regulations established by said
judge, or to any other duty or duties required of him by this act, he
shall, on conviction thereof by indictment, for each case of such
failure or neglect of duty as afoi'esaid, pay into the county treasury of
the proper county, for the use of such county, a fine not less than ten
dollars, nor more than one hundred dollars, to be assessed by the dis
trict court of the proper district.
§ 626. Effect.] This act shall take effect and be in force from and
after its passage.
Approved. May 8, 1862.

CHAPTER XV.
PRISONS AND IMPRISONMENT FOR OFFENSES.
[Chapter XXXIII. I.nws of 1862-3.]

§ 627. Common jails used as prisons.] The common jails now
erected, or which shall hereafter be erected, in the several counties in
the charge of the respective sheriffs, shall be used as prisons:
1. For the detention of persons charged with offenses, and duly
committed for trial.
2. For the detention of persons who may be duly committed to
secure their attendance as witnesses on the trial of any criminal cause.
3. For the confinement of persons pursuant to a sentence, upon a
conviction for an offense, and of all other persons duly committed for
any cause authorized by law.
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4. For the confinement of persons who may be sentenced to impris
onment in the territorial prison, until a suitable prison shall be
provided.
§628. When no jail in county. | Whenever there is no jail erected
in any county, every judicial or executive officer of such county who
shall have power to order, sentence, or deliver any person to the county
jail, may order, sentence, or deliver such person to the jail of any
adjoining county; and if there is no jail erected in any adjoining
county, then to either of the forts or garrisons in the territory, with
the consent of the commanding officer of the same: and the jailer of
any such adjoining county shall receive and keep such prisoner in the
same manner as if he had been ordered, sentenced, or delivered to him
by any officer or court of his own county. The county from which
such prisoner was taken, shall pay all the expenses of keeping and
maintaining him in said jail.
§629. Expenses of — how paid — limitation.] All charges and
expenses for safe keeping and maintaining convicts who have been
sentenced to confinement in the territorial prison shall be paid out of
the treasury of the territory yearly, the accounts of the keeper being
first allowed by the board of county commissioners of the county
where the convict shall be confined; and the expenses of safe keeping
and maintaining persons charged with offenses, and duly committed
for trial, and of those who are sentenced to confinement in the county
jail, or who may be committed for the non-payment of any fine, shall
be paid out of the treasury of the county, the account of the keeper
being in like manner allowed by the board of county commissioners;
Provided, That the territory, nor any county, shall ever pay more than
two and a half dollars a week for the support of any person as
aforesaid.
§ 630. Commissioners inspectors of prisons.] The county commis
sioners in the several counties shall be inspectors of the prisons in
their respective counties, and shall visit them at least once in each year,
and shall examine fully into the condition of such prison, as to health,
cleanliness, and discipline; and the keeper thereof shall lay before them
a calendar setting forth the name, age, and cause of committal of each
prisoner; and if it shall appear to the said inspectors that any of the
provisions of law have been violated or neglected, they shall forthwith
give notice to the district attorney of the county.
§ 631. No liquor to prisoners.] No sheriff, jailer, or keeper of any
prison, shall, under any pretense, give, sell, or deliver, to any person
committed to any prison, for any eause whatever, any spirituous
liquor, or any mixed liquor, part of which is spirituous, or any wine,
cider, or strong beer, unless a physician shall certify in writing, that
the health of such prisoner requires it, in which case he may be
allowed the quantity prescribed, and no more. And no sheriff, jailer,
or keeper, as aforesaid, shall put up, or keep in the same room, male
and female prisoners together.
§ 632. Penalty—sexes seperate.] If any sheriff, jailer, or keeper
of any prison, shall sell or deliver to any prisoner in his custody, or
shall willingly or negligently suffer any such prisoner to have any
liquor, prohibited in section 631 of this chapter, or shall place or keep
together prisoners of different sexes, contrary to the provisions of
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said section 681, he shall in each case forfeit and pay for the first
offense the sum of twenty-five dollars, and such officer shall, on a sec
ond conviction, be further sentenced to be incapable of holding the
office of sheriff, deputy-sheriff, jailer, or keeper of any prison, for the
term of five years.
§ 633. Liquor by other persons.] If any person, other than is
mentioned in the preceding section, shall sell or deliver to any person
committed for any cause whatever, any liquor, prohibited in this chap
ter, or shall have in his possession in the precincts of any prison, any
such liquor, with intent to carry or deliver the same to any prisoner
eonfined therein, he shall be punished by tine not exceeding fifteen
dollars.
§ 634. Prison kept cleanly.) The keeper of such prison shall see
that the same is constantly kept in a cleanly and healthful condition,
and shall see that strict attention is constantly paid in the personal
cleanliness of all the prisoners in his custody, as far as may be, and
shall cause the shirt of each prisoner to be washed at least once in
each week; each prisoner shall be furnished daily with as much clean
water as he shall have occasion for, either for drink or for the purpose
of personal cleanliness, and with a clean towel once a week, and shall
be served three times each day with wholesome food, which shall be
well cooked and in sufficient quantity.
§ 685. Bible furnished each prisoner.] The keeper of each prison
shall provide, at the expense of the county, for each prisoner under
his charge, who may be able and desirous to read, a copy of the bible,
or new testament, to he used by such prisoner at proper seasons during
his confinement., and any minister of the gospel, disposed to aid in
reforming the prisoners, and instructing them in their moral and
religious duties, shall have access to them at seasonable and proper
times.
§ 636. Calendar of all persons committed contents.] The
sheriffs of the respective counties shall keep a true and exact calendar,
or register of all persons committed to any prison under their care,
and the same shall be kept in a book, to be provided by the county for
that purpose: said calendar shall contain the names of all persons who
shall be committed to prison, the places of abode, the time of their
commitment: shall state the cause of their commitment, and the
authority that committed them, and if they are committed for crim
inal offenses, shall contain a description of their persons; and when
any prisoner shall be liberated, said calendar shall state the time
when, and the authority by which such liberation took place: and if
any prisoner escapes shall also state particularly the time and manner
of s'aid escape.
§ 637. Sheriff to furnish court with copy of calendar.] At the
opening of each session of the district court, within his county, the
sheriff shall return a copy of said calendar under his hand, to the
judge holding said court; and if any .sheriff shall neglect or refuse so
to do, he shall be punished by fine not exceeding three hundred
dollars.
§ 638. Jails—how constructed.] In the jails erected, or which
shall be hereafter erected in this territory, there shall be provided
sufficient and convenient apartments for confining prisoners not crim
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inal, separate from felons and other criminals, and also for confining
persons of different sexes, separate and apart from each other.
§ 639. Solitary imprisonment. | Whenever any person shall be
duly sentenced to solitary imprisonment and confinement at hard
labor, in the territorial prison, or either of them, the sheriff of the
proper county is required to execute such sentence of solitary imprison
ment until a suitable territorial prison shall be provided, by confining
such convict in one of the cells of the jail, or if there be no such cell,
then in the most retired and solitary part of the jail, and during the
time of such solitary imprisonment, the convict shall be fed with
bread and water only, unless other food shall be necessary for the
preservation of his health; and no intercourse shall be allowed with
such convict during such confinement, except for the conveyance of
food and other necessary purposes.
§ 640. Imprisonment at hard labor.] Whenever any person shall
be confined in any jail pursuant to the sentence of any court, if such
sentence or any part thereof shall be that he be confined at hard
labor, the sheriff of the county in which such person shall be confined,
shall furnish such convict with suitable tools and materials to work
with, if in the opinion of the said sheriff, the said convict can be
profitably employed, either in the jail or yard thereof, and the expense
of said tools and materials shall be defrayed by the county in which
said convict shall be confined, and said couuty shall be entitled to his
earnings.
§ 641. Keeper order solitary confinement.] Whenever any
person committed to prison for any cause whatever, shall be unruly,
or shall disobey any of the regulations established for the manage
ment of prisons, the sheriff or keeper may order such prisoner to be
kapt in solitary confinement and fed on bread and water only, as is
provided in section 639 of this chapter, for a period not exceeding
twenty days for each offense.
§ 642. Bedding, fuel. &g. | The keeper of each prison shall furnish
necessary bedding, clothing, and fuel, and medical aid for all prisoners
who shall be in his custody, and shall be paid therefor according to
the provisions of section 629 of this chapter, and such payment shall
be deducted from the sum he is entitled to receive for the weekly
support of the prisoner, according to the provisions of section 629.
§ 643. Penalty for breaking prison.] If any person who may be
in any prison, under sentence of imprisonment in the territorial
prison, shall break the prison and escape, he shall be punished by
imprisonment in the territorial prison for the term of one year, in
addition to the unexpired term for which he was originally sentenced.
§ 644. Same for person not convicted.] If any person who may
be imprisoned pursuant to a sentence of imprisonment in the county
jail, or any person who shall be committed for the purpose of detain
ing him for trial, for any offense not capital, shall break prison and
escape, he shall be imprisoned in the county jail for the term of six
months.
§ 645. Same committed for capital offense.] If any person who
shall be committed to prison, for the purpose of detaining him for
trial for a capital offense, shall break prison and escape, he shall be
imprisoned in the territorial prison for the term of two years.
.
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% 646. Prisoners in case of fire.] If any prison, or any building
thereto, shall be on tire, and the prisoners shall be exposed to danger
by such fire, the keeper may remove such prisoners to a place of safety,
and there confine them so long as may be necessary to avoid such
danger, and such removal and confinement shall not be deemed an
escape of such prisoners.
§ 647. Held for fines and costs.] When any poor convict shall
have been confined in any prison for the space of six months, for the
non-payment of fines and costs only, or either of them, the sheriff of
the county in which such person shall be imprisoned, shall make a
report thereof to any two justices of the peace for such county; if
required by such justices, the said keeper shall bring such convict before
them, either at the prison or at such other convenient place thereto as
they shall direct, the said justices shall proceed to inquire into the
truth of said report, and if they shall be satisfied that such report is
true, and the convict has not had since his conviction, any estate,
real or personal, with which he could have paid the sum for the non
payment of which he was committed, they shall make a certificate
thereof to the sheriff of the county, and direct him to discharge such
convict from prison, and the sheriff shall forthwith discharge him.
§ 648. Sheriff to receive prisoners.) All sheriffs, jailers, prisonkeepers, and their, and each and every, of all their deputies, within
this territory, to whom any person or persons shall be sent or com
mitted, by virtue of legal process, issued by or under the authority of
the United States, shall be and they are hereby enjoined and required to
receive such persons into custody and to keep them safely until they
be discharged by due course of the laws of the United States;
and all such sheriffs, jailers, prison-keepers and their deputies,
offending in the premises, shall be liable to the same pains and penal
ties, and the parties aggrieved shall be entitled to the same remedies
against them, or any of them, as if such prisoners had been committed
to their custody by virtue of legal process issued under the authority
of this territory.
§649. Pay for keeping same.) The United States shall be liable
to pay for the support and keeping of said prisoners, the same charges
and allowances as are allowed for the support and keeping of prisonercommitted under authority of this territory.
§ 650. Calendar of same.] Before every stated term of the United
States court, to be held within this territory, the said sheriffs, jailers,
and prison-keepers shall make out. under oath, a calendar of prisoners
in their custody, under the authority of the United States, with the
date of their commitment, by whom committed, and for what offense,
and transmit the same to the judge of the district court of the United
States, for this district, and at the end of every six months they shall
transmit to the United States marshal of this territory, for allowance1
and payment of their account, if any, against the United States, for
the support and keeping of such prisoners aforesaid.
§ 651. Prisons required in every county.| That there shall be
established and kept in every county, by authority of the board of
county commissioners, and at the expense of the county, a prison for
the safe keeping of prisoners lawfully committed.
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§ 652. Grand juries to examine prisons.] That the grand jury, at
each term of the district court, shall make personal inspection of the
condition of the county prison, as to the sufficiency of the same for
the safe keeping of prisoners, their convenient accommodation and
health, and shall inquire into the manner in which the same has been
kept since the last term; and the court shall give this duty in special
charge to such grand jury, and it shall be imperative upon the board
of county commissioners to issue the necessary orders, or cause to be
made the necessary repairs, in accordance with the complaint or
recommendation of the grand jury.
§ 653. Sheriffs or deputies keep jail.] The sheriff of the county,
by himself or deputy, shall keep the jail, and shall be responsible for
the manner in which the same is kept. He shall keep separate rooms
for the sexes, except where they are lawfully married; he shall pro
vide proper meat, drink, and fuel for prisoners.
§ 654. Keeping paid by county.] Whenever a prisoner is com
mitted for crime, .or in any suit in behalf of the territory, the county
board shall allow the sheriff his reasonable charge for supplying such
prisoner.
§ 655. Sheriff's authority.] When a prisoner is confined by
virtue of any process directed to the sheriff, and which shall require
to be returned to the court, whence it issued, such sheriff shall keep a
copy of the same, together with his returns made thereon, which
copy, duly certified by such sheriff, shall be prima facie evidence of his
right to retain such prisoner in custody.
S 656. Commitments filed by sheriff. | All instruments of every
kind, or attested copies thereof, by which a prisoner is committed or
liberated, shall be regularly indorsed and filed, and safely kept in a
suitable box by such sheriff, or by his deputy, acting as a jailer.
§ 657. Deliver to successor.} Such box, with its contents, shall
be delivered to the successor of the officer having charge of the prison.
§ 658. Jail of another county.] When there is no sufficient prison
in any county wherein any criminal offense shall have been committed,
any judge of the district court of such county, upon application of
the sheriff, may order any person charged with a criminal offense, and ■
ordered to be committed to prison, to be sent to the jail of the county
nearest having a sufficient jail, and the sheriff of such nearest county
shall, on exhibit of such judge's order, receive and keep in custody, in
the jail of his county, the prisoner ordered to be committed as afore
said, at the expense of the county from which said prisoner was sent,
and the said sheriff shall, upon the order of the district court, or a
judge thereof, re-deliver such prisoner when demanded.
§ 659. Fugitive in any county JAir,.| Any county jail may be used
for the safe keeping of any fugitive from justice or labor in this terri
tory, in aocordance with the provisions of any act of congress, and
the jailer shall, in this case, be entitled to reasonable compensation
for the support and custody of such fugitive from the officer having
him in custody.
§ 660. Juvenile prisoners. | Juvenile prisoners shall be troated
with humanity, and in a manner calculated to promote their reforma
tion; they shall be kept, if the jail will admit of it, in apartments
separate from those containing more experienced and hardened
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criminals; the visits of parents, guardians, and friends who desire to
exert, a moral influence over them, shall at all reasonable times be
permitted.
"§ 661. Conflicting acts repealed.] All acts or parts of acts incon
sistent with this act, are hereby repealed.
§ 662. Effect.] This act shall take effect from and after its passage
and approval.
Approved, January 9, 1863.

CHAPTER XV J.
CONVICTS.
AN ACT to Provide for the Custody of Convicts.

[Chapter IX, Laws of 1870-1]

§668. Governor authorized to contract.] Be . it enacted by the
Ley islat ice Assembly of the Territory of Dakota, That the governor
is authorized, and it is hereby made his duty, to enter into a contract
with the proper authorities of the state of Iowa, to keep and
maintain any convict or convicts now under conviction, or that
may hereafter be convicted and sentenced by any of the district
courts of this territory, for violation of the laws thereof, during the
time for which said convict or convicts may have been sentenced by
courts or either of them, upon the terms most advantageous to the
territory that he can obtain.
8 664. Prison for territory designated.] That the state prison
or penitentiary located at Fort Madison, in the state of Iowa, shall be
regarded and recognized as the territorial prison of the Territory of
Dakota, and all persons who are now, or who may be hereafter, under
conviction for any offense against the laws of the Territory of Dakota,
the penalty whereof is punishment by imprisonment in the territorial
prison, shall be sentenced to the state prison of the said state of Iowa,
and such sentence shall be as legal in all respects as if such person or
•pei'sons had been sentenced to a territorial prison within the limits of
the Territory of Dakota; Provided, however. That the governor may.
whenever the interests of the territory require it, annul andcaucel the
contract with the said state of Iowa, and enter into a new contract
with the authorities of any other neighboring state to keep and main
tain the convicts of this territory; And provided further. That should
the said state of Iowa annul or cancel the said contract or agreement
entered into with this territory, then in that case the governor is
authorized, and it is hereby made his duty to enter into a contract
upon the most favorable terms possible with the authorities of some
other neighboring state to keep and maintain the convicts from this
territory, and in either case, when the governor shall contract with
any other neighboring state to keep and maintain the convicts of this
territory, it shall be his duty to immediately notify the auditor and
the several judges of the district courts of this territory, of the nature
of said contract, and the location of the prison of said state, and after
receiving such notification it shall be lawful for the said district
judges to sentence persons convicted in their several courts, when the
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punishment to be inflicted is imprisonment in the territorial prison, to
the prison designated by the governor as the one located in the state
with whom he has made such contract, and all the provisions of this
act shall in such case apply as fully and completely to the sentence
and transportation of convicts to such prison as it does by virtue of
this act to the state prison of Iowa.
§ 665. Sheriffs to convey convicts.] That the sheriff of each
county within this territory shall, at the close Of each term of the dis
trict court in such county, convey all persons who may have been
convicted of offenses punishable by imprisonment in the territorial
prison, and sentenced in accordance with the provisions of this act to
the said state prison of the state of Iowa, and he shall receive from
the territorial treasury, for services in going to and returning from
such prison, including all expenses by him incurred, at the rate of ten
cents per mile for each and every mile actually and necessarily trav
eled in going to and returning from said prison; Provided, however,
That when more than one convict is taken at the same time, the sheriff
shall receive in addition to ten cents per mile, all necessary expenses
incurred in the way of fare and hiring help for the safe conveyance of
said extra convicts.
§ 666. Penalty for violation.] Should any sheriff' fail to take all
convicts at the same time to the said prison which may have been
convicted at any one term of court as herein provided, or shall he
knowingly demand or receive greater compensation than is expressly
given herein by the preceding section, he shall be guilty of a misde
meanor, and upon conviction by any court having competent* juris
diction, shall be fined in any sum not less than twenty-five, nor more
than five hundred dollars for each offense.
8 667. Sheriff's report to auditor.] It shall be the duty of every
sheriff' who shall have conveyed any convict or convicts, to the said
prison at Fort Madison, or other prison designated by the governor in
accordance with the provisions of section 664 of this act, to immedi
ately notify the auditor of the territory, in writing, of the exact date
that said convict or convicts were received by the authorities of said
prison, and 'a neglect of this duty by any sheriff' of this territory,
shall render him liable upon conviction before the district court
wherein said sheriff shall reside, to a fine of not less than twenty-five,
nor more than two hundred dollars for each and every offense.
8 668. Accounts of sheriff to be audited. | It shall be the duty of
the auditor to audit all accounts presented by the sheriffs of the differ
ent counties of this territory, for services rendered under the provisions
of this act in conveying convicts to the state prison, at Fort Madison,
Iowa, or other prison designated by the governor as aforesaid when
verified by the affidavit of such sheriff', that he actually and necessarily
traveled the distance, and rendered the services stated in his said
account, and to draw a warrant on the territorial treasurer for the
amount found due such sheriff for such services rendered.
§ 669. Same for maintenance of convicts.] It shall be the duty ot
the auditor to audit all accounts presented by the authorities of the
said state of Iowa, or other state designated by the governor, as the one
with whom he has contracted for keeping and maintaining the con
victs of this territory, under such regulations as he may prescribe,
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and to draw his warrant or warrants on the territorial treasurer for
the amount or amounts found due said state.
§ 670. Effect.] This act shall take effect and he in force from and
after its passage and approval.
Approved, December 14, 1870.

CHAPTER

XVII.

HABEAS CORPUS.
AN ACT Regulating the Proceedings on Habeas Corpus. [Chapter XLIV. Laws of 1862-3]

§ 671. Application for—issue and service of writ.] Be it
enacted by the Legislative Assembly of the Territory of Dakota: If any
person shall be committed or detained for any criminal or supposed
criminal matter, it shall and may be lawful for him to apply to the
supreme or district court, in term time, or any judge thereof in vaca
tion, for a writ of habeas corpus, which application shall be in writing,
and signed by the prisoner or some person on his behalf, setting forth
the facts concerning his imprisonment, and in whose custody he is
detained, and shall be accompanied by a copy of the warrant or war
rants of commitment, or an affidavit that the said copy has been
demanded of the person in whose custody the prisoner is detained, and
by him. refused or neglected to be given. The said court or judge to
whom the said application shall be made, shall forthwith award the
said writ of habeas corpus, unless it shall appear from the petition
itself, or from the document annexed, that the party can neither be
discharged nor admitted to bail, nor in any other manner relieved,
which said writ, if issued by the court, shall be under the seal of the
court; if by a judge, under the hand of the judge, and shall be directed
to the person in whose custody the prisoner is detained, and made
returnable forthwith, to the intent that no officer, sheriff, jailer, keeper,
or other person, to whom such writ shall be directed, irfay pretend
ignorance thereof. Every such writ shall be endorsed with these
words, "by the habeas corpus act," and whenever the said writ shall,
by any person, be served upon the sheriff, jailer, or keeper, or other
person whatsoever, to whom the same shall be directed, or being
brought to him, or being left with any of his under officers or deputies,
at the jail or place where the prisoner is detained, he, or some of
his under officers or deputies, shall, upon payment or tender of the
charges of bringing said prisoner, to be ascertained by the court or
judge awarding the said writ, and indorsed thereon, not exceeding
fifteen cents per mile, and upon sufficient security given to pay the
charges carrying him back, if he shall be remanded, make return of
such writ, and bring or cause to be brought, the body of the prisoner,
before the court or judge who granted the writ, or incase of the adjourn
ment of the said court, or absence of the judge, then before any of the
judges aforesaid, and certify the true cause of his imprisonment, within
three days thereafter, unless the commitment of such person be in a
place beyond the distance of twenty miles from the place where the
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writ is returnable; if beyond the distance of twenty miles, and not
above one hundred miles, then within ten days, and if beyond the dis
tance of one hundred miles, then within twenty days after the delivery
of the writ as aforesaid, and not longer.
§ 672. Person not criminally committed.] When any person, not
being committed or detained for any criminal or supposed criminal
matter, shall be confined or restrained of his or her liberty, under any
color or pretense whatever, he or she may apply for a writ of habeas
corpus as aforesaid. Application shall be in writing, signed by the
party or some person on his behalf, setting forth the facts concerning
his or her imprisonment, and wherein the illegality of such imprison
ment consists, and . in whose custody he or she is detained; which
application or petition shall be verified by the oath or affirmation of
the party applying, or some other person on his or her behalf. If the
confinement or restraint is by virtue of any judicial writ, or process,
or order, a copy thereof shall be annexed thereto, or an affidavit made
that the same has been demanded and refused; the same proceedings
shall thereupon be had in all respects as are directed in the preceding
section.
§ 673. Return of writ—hearing—causes for discharge.] Upon
the return of the writ of habeas corpus, a day shall be set for the
hearing of the cause of imprisonment or detainer, not exceeding five
days thereafter, unless the prisoner shall request a longer time. The
said prisoner may deny any of the material facts set forth in the
return, or may allege any fact to show, either that the imprisonment
or detention is unlawful, or that he is then entitled to his discharge,
which allegations or denials shall be made on oath. The said return
may be amended by leave of the court or judge before or after the
same is filed, as also may all suggestions made against it, that thereby
material facts may be ascertained. The said court or judge shall pro
ceed in a summary way to settle the said facts by hearing the testimony
and arguments, as well of all parties interested civilly, if any there be,
as of the prisoner and the person who holds him in custody, and shall
dispose ot the prisoner as the case may require; if it appears that the
prisoner is in custody by virtue of process from any court legally
constituted, he can be discharged only for some of the following
causes:
1. When the court has exceeded the limit of its jurisdiction, either
as to the matter, place, sum, or person.
2. Where, though the original imprisonment was lawful, yet by some
act, omission, or event, which has subsequently taken place, the party
has become entitled to his discharge.
3. Where the process is defective in some substantial form required
by law.
4. Where the process, though in proper form, has been issued in a
case, or under circumstances where the laws do not allow process, or
orders for imprisonment, or arrest to issue.
5. When, although in proper form, the process has been issued or
executed by a person, either unauthorized to issue or execute the
same, or where the person having the custody of the prisoner, under
such process, is not the person empowered by law to detain him.
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6. Where the process appears to have obtained by false pretense or
bribery.
7. Where there is no general law, nor any judgment, order, or decree
of a court, to authorize the process, if in a civil suit, nor any convic
tion, if in a criminal proceeding.
No court or judge, on the return of a habeas corpus, shall, in any
other manner, inquire into the legality, or justice of a judgment, or
decree of a court legally constituted; in all cases where the imprison
ment is a criminal, or supposed criminal matter, if it shall appear to
the said court or judge that there is sufficient legal cause for the com
mitment of the prisoner, although such commitment may have been
informally made, or without due authority, or the process may have
been informally made, or without due authority, or the process may
have been executed by a person not authorized, the court or judge
shall make a new commitment in proper form, and directed to the
proper officer, or admit the party to bail if the case be bailable.
§ 674. Recognizance with security.) When any person shall be
admitted to bail on habeas corpus, he shall enter into recognizance,
with one or more securities, in such sum as the court or judge shall
direct, having regard to the circumstances of the prisoner, and the
nature of the offense, conditioned for his or her appearance at the
next district court, to be holden in and for the county where the
offense was committed, or where the same is to be tried. Where any
court or judge shall admit to bail, or remand any prisoner brought
before him or them on any writ of habeas corpus, it shall be the duty of
the said court or judge, to bind all such persons as do declare anything
material to prove the offense with which the prisoner is charged, by
recognizance to appear at the proper court having cognizance of
the offense, on the first day of the next term thereof, to give evidence
touching the said offense, and not to depart the said court without
leave, which recognizance, so taken, together with the recognizance
entered into by the prisoner when he is admitted to bail, shall be
certified and returned to the proper court, on the first day of the
next succeeding term thereof; if any such witness shall neglect or
refuse to enter into a recognizance, as aforesaid, when thereunto
required, it shall be lawful for the court or judge to commit him to jail
until he shall enter into such recognizance, or he be otherwise dis
charged by due course of law; if any judge shall refuse or neglect
to bind any such witness or prisoner by recognizance, when taken as
aforesaid, he shall be deemed guilty of a misdemeanor in office, and be
proceeded against accordingly.
§075. Remanding prisoner second writ.] When any prisoner,
brought up on a writ of habeas corpus, shall be remanded to prison,
it shall be the duty, of the court or judge remanding him [to make
out and deliver to the sheriff, or other person to whose custody he shall
be remanded, an order, in writing, stating the cause or causes of
remanding him.) If such prisoner shall obtain a second writ of
habeas corpus, it shall be the duty of such sheriff or other person to
whom the same shall be directed, to return therewith the order afore
said, and if it shall appear that said prisoner was remanded for any
offense adjudged not bailable, it shall be taken and received as
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conclusive, and the prisoner shall be remanded without further pro
ceedings.
§ 676. Power of judge under second writ.] It shall not be law
ful for any court or judge, on a second writ of habeas corpus obtained
by such prisoner, to discharge the said prisoner, if he is clearly and
specifically charged in the warrant of commitment with a criminal
offense, but the said court or judge shall, on the return of such second
writ, have power only to admit such prisoner to bail, where the
offense is bailable by law, or remand him to prison, where the
offense is not bailable, or where such prisoner shall fail to give the
bail required.
§ 677. Not again committed unless indicted.] No person who has
been discharged by order of a court or judge on a habeas corpus,
shall be again imprisoned, restrained, or kept in custody for the same
cause, unless he be afterwards indicted for the same offense; nor
unless by the legal order or process of the court wherein he is bound
by recognizance to appear. The following shall not be deemed to be
the same cause.
1. If after a discharge for a defect of proof, or on any material defect
in the commitment, in a criminal case, the prisoner should be again
arrested on sufficient proof, and committed by legal process for the
same offense.
2. If in a civil suit the party has been discharged for any illegality
in the judgment or process, and is afterwards imprisoned by legal pro
cess for the same cause of action.
3. Generally, whenever the discharge has been ordered on account
of the non-observance of any of the forms required by law, the party
may be a second time imprisoned, if the cause be legal, and the forms
required by law observed.
§ 678. Want of prosecution—witnesses cannot be had.] If any
person shall be committed for a criminal or supposed criminal matter,
and not admitted to bail, and shall not be tried on or before the second
term of the court having jurisdiction of the offense, the prisoner shall
be let at liberty by the court, unless the delay shall happen on the
application of the prisoner; if such court at the second term shall be
satisfied that the due exertions have been made to procure the evi
dence for and on behalf of the territory, and that there are reasonable
grounds to believe that such evidence may be procured at the third
term, they shall have power to continue such case till the third term;
if any such prisoner shall have been admitted to bail for a crime other
than a capital offense, the court may continue the trial of said cause
to a third term, if it shall appear by oath or affirmation that the wit
nesses for the territory are absent, such witnesses being mentioned by
name, and the court shown wherein their testimony is material.
§ 679. Writ not to delay trial.] To prevent any person from
avoiding or delaying his trial, it shall not be lawful to remove any
prisoner on habeas corpus under this act out of the county in which
he or she is confined, within fifteen days next preceding the term of
the court at which such person ought to be tried, except it be to con
vey him or her into the county where the offense with which he or she
stands charged is properly cognizable.
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§ 680. Removal prom one place or jail to another.] Any persou,
being committed to any prison, or in custody of any officer, sheriff,
jailer, keeper, or other person, or his under officer or deputy, for any
criminal or supposed criminal matter, shall not be removed from the said
prison or custody into other prison or custody, unless it be by habeas
corpus, or some other any legal writ; or where the prisoner shall be
delivered to the constable, or other inferior officer, to be carried to
some common jail; or shall be removed from one place to another,
within the county, in order to his discharge or trial in due course of
law; or in case of sudden tire, infection, or other necessity; or where
the sheriff shall commit such prisoner. to the jail of an adjoining
county for the want of a sufficient jail in his own county, as is
provided in the act concerning jails or jailers; or where the prisoner,
in pursuance of a law of the United States, may be claimed or
demanded by the executive of the United States or territories; if any
person shall, after such commitment as aforesaid, make out, sign, or
countersign, any warrant or warrants for such removal, except as
before excepted, then he or they shall forfeit to the prisoner or
aggrieved party, a sum not exceeding three hundred dollars, to be
received by the prisoner, or party aggrieved, in the manner herein
after mentioned.
§ 681. Penalty if judge fail or delay writ.] Any judge
empowered by this act to issue writs of habeas corpus, who shall
-corruptly refuse to issue such writ, when legally applied to, in a case
where such writ may lawfully issue, or who shall, for the purpose of
oppression, unreasonably delay the issuing of such writ, shall, for
every such offense, forfeit to the prisoner or party aggrieved a sum
not exceeding five hundred dollars.
§ 682. Officer refusing to execute and return.] If any officer,
sheriff', jailer, keeper, or other person to whom any such writ shall be
directed, shall neglect or refuse to make the returns as aforesaid, or
to bring the body of the prisoner according to the command of said
writ within the time required by this act, all and every such officer,
sheriff', jailer, keeper, or other person, shall be deemed guilty of con
tempt of the court or judge who issued said writ; whereupon, the
said court or judge may, and shall issue an attachment against
such officer, sheriff, jailer, keeper, or other person, and cause him or
them to be committed to the jail of the county, there to remain with
out bail or mainprize, until he or they shall obey the said writ; such
officer, sheriff", jailer, keeper, or other person, shall also forfeit to the
prisoner or aggrieved party a sum not exceeding five hundred dollars,
and shall be incapable of holding or executing his said office.
§ 683. Removing or concealing.) Any one having a person in
his custody or under his restraint, power, or control, for whose relief
a writ of habeas corpus is issued, who, with intent to avoid the effect
of such writ, shall transfer snch person to the custody, or place him
or her under the control of another, or shall conceal him or her, or
change the place of his or her confinement, with intent to avoid the
operation of such writ, or with intent to remove him or her out of
this territory, shall forfeit for every such offense, one thousand dol
lars, and be imprisoned not less than one year, nor more than five
years; in any prosecution for the penalty incurred under this section.
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it shall not be necessary to show that the writ of habeas corpus had
issued at the time of the removal, transfer, or concealment therein
mentioned, if it be proven that the acts therein forbidden were done
with the intent to avoid the operation of such writ.
§ 684. Copy of commitment to prisoner.] Any sheriff or his deputy,
any jailer or coroner, having custody of any prisoner committed on a
civil or criminal process of any court or magistrate, who shall neglect
to give such prisoner a copy of the process, order, or commitment, by
virtue of which he is imprisoned, within six hours after the demand
made by said prisoner, or any one on his behalf, shall forfeit five
hundred dollars.
§ 685. Re-arresting for same cause.] Any person who, knowing
that another has been discharged by order of a competent judge or
tribunal on a habeas corpus, shall, contrary to the provisions of this
act, arrest or detain him again for the same cause which was shown on
the return of such writ, shall forfeit five hundred dollars for the first
offense, and one thousand' dollars for every subsequent offense.
§ 686. Penalties go to person] All the pecuniary forfeitures under
this act shall inure to the use of the party for whose benefit the writ
of habeas corpus issued, and shall be sued for and recovered, with costs.
in the name of the territory, by every person aggrieved.
§ 687. General issue may be pleaded.] In any action or suit for
any offense against the provisions of this act, the defendant or defend
ants may plead the general issue, and give the special matter in
evidence.
§ 688. No bar.] The recovery of the said penalties shall be no bar
to a civil suit for damages.
§ 689. Who may issue writ. &c] The supreme and district courts
within this territory, or the judges thereof, in vacation, shall have
power to issue writs of habeas corpus, for the purpose of bringing the
body of any person confined in any jail within the same before them,
to testify or be surrendered in discharge of bail. When a writ of
habeas corpus shall be issued for the purpose of bringing into court
any person to testify, or the principal, to be surrendered in discharge
of bail, and such principal or witness shall be confined in any jail in
this territory out of the county in which such principal or witness is
required to be surrendered, or to any county in this territory, and there
be executed and returned by any officer to whom it shall be directed,
and the principal, after being surrendered, or his bail discharged, or a
person testifying as aforesaid, shall, by the officer executing such writ,
be returned by virtue of an order of the court, for the purpose afore
said, an attested copy of which, lodged with the jailer, snail exonerate
such jailer from being liable for an escape. The party praying out
such writ of habeas corpus shall pay to the officer executing the same,
such reasonable sum for his services as shall be adjudged by the courts
respectively.
§ 690. Effect.] This act shall take effect and be in force from and
after its passage.
Approved, January 9, 1863.
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G-ENERAL REPEALING ACT.
AX ACT Declaring Certain Acts Ue|>ealed, and tor Other Purposes.

§ 1. Acts of first session, 1862.] Be it enacted by the Leg idative
Assembly of the Territory of Dakota: The following acts passed at the
first session of the legislative assembly, in the year 1862, are repealed:
Chapters one, two, three, five, six. seven, eight, nine. ten. eleven,
twenty, twenty-three, twenty-five, twenty-six. twenty-seven, twentyeight, twenty-nine, thirty, thirty-one, thirty-two, thirty-three, thirtyfour, thirty-five, thirty-six, thirty-seven, thirty-eight, thirty-nine, forty,
forty-one. forty-two, forty-three, forty-four, forty-five, forty-six, fortyseven, forty-nine, fifty, fifty-one. fifty-two, fifty-three, fifty-four,
fifty-five, fifty-six. fifty-seven, fifty-nine, sixty, sixty-one. sixty-two.
sixty-three, sixty-four, sixty-five, sixty-seven, sixty-eight, sixty-nine,
seventy, seventy-one, seventy-two. seventy-nine, eighty, eighty-one,
eighty-two, eighty-three, eighty-four, eighty-five, eighty-six, eightyseven/eighty-nine, ninety, and ninety-one.
§2. Second session. 1862 3.] The following acts passed at the
second session of the legislative assembly in the years 1862 3, are.
repealed :
Chapters one to thirty-two, inclusive, and chapters thirty-four,
thirty-five, thirty-six, thirty-seven, thirty-eight, forty-five, forty-six,
forty-seven, forty-eight, forty-nine, fifty-two, fifty-three, fifty-six, and
fifty-seven.
§ 3. Third session, 1863-4.] The following acts passed at the
third session of the legislative assembly in the years 1863-4, are
repealed:
m
Chapters one, two. three, six, seven, eleven, sixteen, seventeen,
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three,
twenty-four, twenty-five, twenty-six, twenty-seven, thirty, forty, fortyone, and forty-two.
§ 4. Fourth session, 1864-5.] The following acts passed at the
fourth session of the legislative assembly in the years 1864 5, are
repealed :
Chapters two. three, four, six, seven, ten, eleven, twelve, thirteen,
fourteen, fifteen, seventeen, eighteen, nineteen, twenty, thirty, thirtyone, thirty-two. and thirty-three.
§ 5. Fifth session, 1865 6.J The following acts passed at the fifth
session of the legislative assembly in the years 1865-6, are repealed:
Chapters one. an act to establish a civil code; two, an act to estab
lish a justices' code; and chapters three, four, five, six, seven, eight,
nine, ten, twelve, thirteen, fourteen, fifteen, sixteen, seventeen,:
eighteen, nineteen, twenty, twenty-one. twenty-two. twenty-three.;
twenty-four, twenty-five, thirty -one. thirty-two. and thirty-three.
§ 6. Sixth session, 1866 7.] The following acts passed at the sis
ixtl/i
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Chapters one, two, three, four, eight, nine, ten, eleven, twelve,
thirteen, sixteen, seventeen, eighteen, twenty, and twenty-three.
§ 7. Seventh session, 1867-8.] The following acts passed at the
seventh session of the legislative assembly, in the years 1867-8, are
repealed:
An act to simplify and abridge the practice, pleadings, and proceed
ings in the courts of this territory, and chapters one, two, three, four,
five, six, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, eight
een, nineteen, twenty, twenty-one, twenty-two, twenty-three, twentysix, twenty-seven, twenty-eight, twenty-nine, thirty, thirty-one, thirtytwo, thirty-three, thirty-four, thirty-five, and thirty-seven.
§ 8. Eighth session, 1868-9.] The following acts passed at the
eighth session of the legislative assembly in the years 1868-9, are
repealed:
Chapters one, two, three, four, five, six, seven, eight, nine, ten,
twelve, thirteen, fifteen, sixteen,' seventeen, eighteen, nineteen, twenty,
twenty-one, twenty-two, twenty-three, twenty-four, twenty-five.twenty.six, twenty-seven.
§ 9. Ninth session, 1870-1. | The following acts passed at the
ninth session of the legislative assembly in the years 1870 1, are
repealed:
Chapters one, two, three, four, five, six, seven, eight, eleven, twelve,
thirteen, fourteen, fifteen, sixteen, seventeen, eighteen, nineteen,
twenty, twenty -one, twenty-two, twenty-three, twenty-four, twentyfive, twenty-six, twenty-seven, twenty-eight, twenty-nine, thirty-one,
thirty-two, thirty-three, thirty-five, thirty-six, thirty-seven, thirtyeight, and thirty-nine, and chapter five of the special and private
laws.
§ 10. Tenth session, 1872-3.] The following acts passed at the
tenth session of the legislative assembly in the years 1872-3, are
repealed:
Chapters one, two, three, four, five, six, seven, eight, nine, ten,
eleven, twelve, thirteen, fourteen, twenty-one, twenty-two, twentythree, twenty-four, twenty-five, twenty-six, twenty-seven, twentyeight, twenty-nine, thirty, thirty-one, thirty-two, thirty-three, thirtyfour, thirty-five, thirty-six, forty-seven, forty-eight, forty-nine, fifty,
fifty-one, and fifty-two, and chapters one, two, and ten of the special
and private laws.
§ 11. Eleventh session, 1874-5.] The following acts passed at
the eleventh session of the legislative assembly, in the years 1874-5,
are repealed:
Chapters five, seven, eight, nine, ten, eleven, twelve, thirteen, four
teen, eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-five,
twenty-six, twenty-seven, twenty-eight, thirty-four, thirty-six, thirtyseven, thirty-nine, forty, forty-one, forty-two, forty-three, forty-five,
forty-six, forty-seven, forty-eight, forty-nine, fifty-one, fifty-two, fiftythree, fifty-four, fifty-five, fifty-six, fifty-seven, fifty-eight fifty-nine,
sixty-one, sixty-two, sixty-three, sixty-four, sixty-five, sixty-six, sixtyseven, sixty-eight, sixty-nine, seventy, seventy-one, seventy-twro,
seventy-three, seventy-five, seventy-six, seventy-seven, seventy-eight,
seventy-nine, eighty, eighty-one, eighty-two, eighty-three, eightyseven, eighty-eight, eighty-nine, ninety, ninety-one, and ninety-three,
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§ 12. Former laws sustain rights, suits, and liabilities thereunder.]
The repeal of the several acts in this act enumerated, shall not affect
any act done, or any right accruing or accrued, or any suit or proceed
ing had or commenced in any civil cause before said repeal, but all
rights and liabilities under said acts shall continue, and may be enforced
in the same manner, as if said repeal had not been made; nor shall
said repeal, in any manner affect the right to any office, or change the
term or tenure thereof.
§ 18. Same of penalties and forfeitures.! All offenses committed,
and all penalties or forfeitures incurred under any statute hereby
repealed, prior to such repeal, may be prosecuted and punished in the
same manner and with the same effect, as if said repeal had not been
made; Provided, That all acts passed at the present session of the
legislative assembly, relating to civil and criminal procedure, shall
apply to and govern, so far as applicable, in all actions and proceed
ings now pending.
§ 14. Limitations, civil and criminal continue.] All acts of lim
itation, whether applicable to civil or criminal actions, or for the
recovery of penalties or forfeitures, embraced in any of said codes, and
covered by the repealing provisions of this act, shall not be affected by
such repeal, but all civil and criminal actions, and all proceedings, for
causes arising or acts done or committed prior to said repeal, may be
commenced and prosecuted, within the same time, as if said repeal
had not been made.
§ 15. Titles and order of codes.] The several codes enacted by
the legislative assembly, shall be known as the political code, the
civil code, the code of civil procedure, the probate code, the justices'
code, the penal code, and the code of criminal procedure, and by
such titles may be referred to and amended, and in the publication
and binding, shall be arranged in the above order, and the whole body
of laws shall be designated, as the Revised Codes of the Territory of
Dakota.
§ 16. Construction codes deemed one act.] For the purposes of
construction, the several codes passed at the present session of the
legislative assembly shall be held and deemed to have been passed on
the same day as parts of the same statute. But if the provisions of
any law passed at the present session of the legislative assembly
contravene, or are inconsistent with the provisions of either of the
codes, the provisions of such law shall prevail.
§ 17. Conflict adjusted.] If the provisions of any code, title,
chapter, or article, conflict with or contravene the provisions of any
other code, title, chapter, or article, the provisions of each code, title,
chapter, or article must prevail as to all matters and questions arising
thereunder out of the same subject matter.
§ 18. Secretary may arrange and compile.] In the publication
of the codes and general statutes, the secretary of the territory has
power, without altering the general plan, to renumber and readjust
sections, chapters, articles, and subdivisions, and also to place and
distribute general statutes, not now embraced in the codes in the
same, under the appropriate chapter or other heading.
§ 19. Date of effect.] This act shall take effect and be in force
from and after its passage and approval.
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ABATEMENT of legacies
380
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696
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786, 737
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814
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726
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486
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760
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all other void
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ACCUSATION, in proceeding to remove officer
812
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trial of
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825
ACKNOWLEDGMENT of marriage certificate
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of consent to transfer of Indenture
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246
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of certificate of formation, etc., of special part
nership
401,402
of assignment for benefit of creditors
467
fee for
172
ACQUIESCENCE removes objection
472
ACQUISIIION OP PROPERTY
296
ACQUITTAL, defendant to be discharged upon. . . . 692
loreign, a defense
815, 796
of oue or more of several defendants — .854, 833
of same offense, what is
839
former, effect of. as a bar
:
796, 839
plea of former, form of
838
not sustained by discharge of jury, when
849
verdict of Jury not required to reconsider
854
judgmen' oi, on informal verdict, when
855
ACTION defined
478
division into civil and criminal
478
bringing, in lalse name
728
defending in certain cases
794
ACTS not expressly lorbidden
796
AUJOUHNMHNT of supreme court
481
of district court
•
21
of execution sale
587
costs or
677,547
Injustice's court, civil case
680
forcible entry, etc
679
criminal case
690
final, discharges Jury
853, 827, 523
ADMIN IS'l'KA TOR, actions against, when to bu
commenced
487
mav sue without joining party In interest
488
costs against
682, 548
may enforce Judgment, when
631
may sue Tor injury causing death
690
jurisdiction oi probite court over
605
who not competent as
*»
615
oath and bond of
617
revocation of letters of... 617, 620, 622, 632, 641, 658
suspension of
619, 622
power oi, censes on probate of will, when
621
effect ol death, disability, etc., or
621
resignation of
621
may be restrained, pending proof of lost will... 612
accounting by
621, 6-46
with will annexed
614
power of
614
power ceases, when
611
citation to, on contest after probate
611
special, appointment, powers and duties of
020
bee Kxecuttir, Estate* of Decedent, .Letters of
iiimlttWraHnii.
ADMINISTRATRIX, married woman not compe
tent as
615
See Administrator.
ADMISSION of service of summons
496
of part of plaintiff's claim
617
of counterclaim
618
of genuineness of writing
656
of genuineness of note, etc., filed
682
ADOPTION of minor child, when allowed
223
may be made by whom
223
consent of parents, when required
223
consent of child, when
223
order of probate j udge necessary to
228
effect of
223, 224
of illegitimate child
224
ADULTE RY, cause for divorce
215
See Divorce.
defined
215, 737
punishment of
787
ADVANCEMENT deemed part of Intestate's estate 323
when heir excluded from succession by
328
what deemed an
824
value of, how ascertained
324
when deemed an ademption
319
ADVERSE POSSESSION, what constitutes
484
AFFIDAVIT for delivery of personal property
507
of service of summons
498
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to obtain or vacate injunction
510
attachment
1511
of costs
547
with summoDB to joint debtor
558
defined
• .... 559
when may be used
558
before whom made
569
entitling of
87*, 367
necessary on motion, how obtained
566
for enlargement of time
565
voluntary, when allowed
718
AFFIRMANCE in supreme court
480
partial, costs on
547
dismissal is
660
AFFIRMATION, when allowed
31
included in the term oath
475,881, 714
AGENCY defined
388
parties to. defined
388
actual, defined
388
ostensible, defined
388
how created
889
orally
389
by writing
389
by ratification
389
authority conferred by
389
actual
,
389
ostensible
389
extent of
389, 390
obligations of parties to
390
rights of third persons under.
391, 390
delegation of
391
how terminated In all cases
392
where agent has no interest.
39*2
See Agent, Axtthwity, Auctioneer, Factor,
Principal, Shipmaster, Ship's Manager.
AGENT defined
388
who may appoint .
388
who may be
38s(
special, defined
388
general, defined
388
actual, defined
388
ostensible, defined
388
authority of
888
may extend to what
889, 388
to defraud principal
389
precedent
389
subsequent
389
consideration not necessary to
389
oral, when sufficient
389
in writing, when necessary
389
by ratification, how given
472, 389
partial, when total
389
when valid or not
389
to prejudice of third person
389
may be rescinded when
389
extent of
389
actual, defined
389
ostensible, defined
389
how far implied
389
special restrictions upon, effect of
389
to disobey instructions
390
genera], how limited
390
to sell personal property, effect of
390
real property, effect of
390
when gives power to receive price
390
represents principal how far
390
acts of, bind principal, when
390, 391
deemed to have notice of what
390
when principal exonerated by payment to
390
when person dealing with, may set off claims
against
391
principal responsible for negligence of. when.. 391
for wrongful acts of, when
".
391
when not
891
may delegate powers, when
391
employment of sub-agent by, effect of
392
responsible for sub-agent, when
392
when not
392
obligations of, to third persons
391
as to warranty of authority
391
as principal, in certain cases
391
to surrender property to true owner . 391
when incapable of contracting
391
to principal
369
to conform to authority...
369
to Inform of his acts
369
as to collection of bills, etc
369
to principal of principal
369
power of, how terminated
392
auctioneer as
392
See Auctioneer.
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factor as
....,..*...'*.V>IW
See Factor.
shipmaster as
398
See Shipmaster.
ship's manager as
.-».*. *l.^v IM
See Ship's Managerpartner as
.397
See Partnership, Partner,
:ruatee as
v<. M6
See Trustee.
Insurance by, how to be made
406
indemnity extends to acts of, when
4fl0
duties of, in giving notice of dishonor
446
damages for breach of warranty of authority of 466
See Agency, Principal.
of corporation, service of summons onr. ...
494
verification of pleadings by
499
liable to arrest
513
for absentee in administration of estate
'.. 666
AGRICULTURAL FAIR CORPORATIONS
293
See Corporation.
ALIEN may hold property
. 330
may take by succession
3M
enemy, limitation against
^*«a<v. 467
ALLEGATIONS, not controverted, taken as true.. 501
AMBASSADORS and attendants, exempt from
trial here
698
AMENDMENT of pleading in case of material
variance
591
of immaterial variance
501
by party
t.iauAW W*
on terms after decision of demurrer
50*
before or after judgment
502
of process before or after judgment
502
of proceeding
.'.*. 506
of appeal
560,
of pleadiugs in justice's court
*
677
See Mistake, Envr.
ANIMALS, when subjects of ownership
229
duties of depositary of
...i.. 355
of borrower of
*<-. .... ...*.;*.. .. 358
damages for injuries to
-w;... 459
liability of owner for injuries by
. . — 727
poisoning
-.
...; 789
killing, or cruelly treating.
..... 789
causing to fight
.».v..j-.^->Wi--* 796
ANSWER, service of
497
to amended complaint
497
certain objections not taken by, waived
498
what must contain
498
and demurrer to parts of same complaint
498
sham, or irrelevant, may be stricken oat
499
several defences, etc., maybe embraced in
496
how must be stated
498
reply to
498
demurrer to
»
498
in action for libel or slander
500
for possession of property distrained
500
allegations of, when deemed admitted
601
iu proceeding against joint debtor
553
in partition
571
in mandamus
593
judgment on failure to
.487, 519
frivolous
519
time to
497,565
supplemental
....wvii-.
503
in justice's court
';;.:»*v.*i
677
of title, etc., to land
i*.««c.v.«..J4.w. 676
in proceedings to remove officer
.-...-812
See Pleadings* Defendant.
APOTHECARY, mislabeling druga
754
making up prescriptions wrongly
754
must keep record, etc., of poison sold
754
APPEAL, who may
549
in what case*
549
parties, how designated on
«.
549
how taken
550
not ice of
430, 550
effect of dismissal of
551, 550
undertaking necessary to
550
to stay execution on
'. .651, 552
To Supreme Couot
549, 479
dismissal of
i...,\-UJt
650
power of court upon
*
.-.480, 550
from judgment, what reviewable...
550
time for taking
-. 550
in foreclosure
583
In special proceeding
696, 598, 595
Fiv>m Pkopate Court
Sav
in what cases allowed
- . .\ * «-aJV-&U .;■. ABB
may be taken by whom
..-i.-*^*^*... ..1659

Index.
Page.
APPEAL—Continued.
time for
659
how made
659
May on
661, 660
bond on
662, «60
bearing of
661
effect of dismissal of
662
costs on
662
From Justice's Court
686
time for
686
bow taken
.".
686
notice of
686
statement on
687
undertaking necessary to
687
stay or execution on
687, 688
hearing of
688
dismissal of
688
Fhom Justice's Coukt, in Criminal Case
692
bow taken
693, 692
notice of.
692
bail on
613
hearing of
894
not to be dismissed
694
From County Board
180, 39
in proceeding to remove pauper
149, 152
to condemn for mill site,
603
from taxation of costs
546
See Writ of Error.
APPEARANCE equivalent to personal service
497
entitles defendant to notice
518
failure of, effect
681, 524
is waiver of notice ...
609
in justice's court
675
APPELLANT, party appealing known as
519
must Hie transcript
550
APPRAISERS, in estrays
154
of exemptions
535
of estates of decedents
605, 623
APPRENTICESHIP, who may enter into
226
whose consent is necessary to
227
consent to, how given
226
pareDt, etc. .when liable for breach of contractor, 227
of pauper child
151, 227
of Indian child
227
what must he stated in contract of
227
indenture of, where to be filed
227
of Immigrant minor, how made
227
indenture to be acknowledged
2i8
now assigned
228
indenture of, when void
228
penalty for breach of
228
assignment of
228
certain restraints upon apprentico void
228
APPROPRIATIONS to publish laws
195
for relief of E. A. Sherman
195
ARRAIGNMENT, before what conrt made
834
defendant's presence necessary, v> lien
834
presence, how secured
884, 835
right to counsel before
835
how made
886
ARREST in civil cases, when allowed
544. 503, 569
of female
504
order of, how Issued and served
504
when to be served before execution
against person
532
motion to vacate
507
court always open for
481
discharge from
505
justification of bail on
505
in criminal cases, defined
819
how made
819
by peace officer, nnder warrant
817. 818, 819
without warrant
819
by private parson
820
powers and duties of one making
819, 820
may be made at night, when
819, 820
warrantor
817,690
nnder bench warrant
859, 835, 829
making without lawful authority
717
refusing to make or aid In
717
by bail
871, 505
See Bail.
ARREST AND BAIL. See A rrest, JiaiL
ARREST OF JUDGMENT, motion in, defined
857
upon what founded
857
when to be made
857
by court without motion
857
disposition of defendant on
858
effect of
857
ARSON defined
762, 768
ownership of the building
768
what constitutes malice
763
contiguous bnildings
763
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hpw punishable
*.. ,
794
indictment for
763
ASSAULT, costs In action for, limited
546
time of commencing action for
485
with intent to kill
730
with deadly weapon
73b, 732
with Intent to commit felony
732
definition of. . .'
783
and battery, punishment of.
734
with dangerous weapon
784.
in presence of court or magistrate
809
ASSESSMENT of taxes. See Revenue.
of damages, after judgment on appeal
480
on Injunction
510
by jury
518, 524
of valne of personal property
524
of amount of recovery
518
of taxes, false statement as to
762
ASSESSOR, when elected
34
duties of
46
compensation or
171
to furnish valuation to school districts
187
See Revenue, Officer.
ASSIGNEE must sue in bis own name
488
take subject to set off
,
488
liable for costs
;...:
549
may be substituted pending action
490
ASSIGNMENT of mortgage, may be recorded. ... 431
effect of record of
431
general, excuses notice of dishonor, when
446
oes not abate action
490
For Benefit of Creditors
467
may be made, by whom
467
effect of preference in
780, 467
what debts may be provided for by
467
void against creditor, when
467
how mu6t be executed, etc
467
assignee under, has same rights as debtor had. 467
inventory to accompany
468
affidavit to be annexed to
,
468
must be filed, where
488
must be recorded, where
468
void, If not recorded, etc
468
of real property, subject to certain provisions. 468
assignee nnder, must give security
468
has no power, until when
469
may be required to account
469
compensation or
469
not liable for acts in good faith
469
property exempt from execution does not pass
by
469
life insurances do not pass by
469
how canceled or modified
469
Dartner has not authority to make
897
ASYLUM FOR THE POOR. See Poor.
ATTACHMENT, in what cases allowed
510
warrant of, how Issued and executed
511
what property maybe taken under
512
property taken by, claimed by third person. ... 512
how applied, ifjudgment for plaintiff
618
discharge of
514
court always open for motion for
481
return of warrant
515
when may be had before debt is due
516
against witness
557
in bastardy proceeding
,
599
for costs
64g
in justice's court
677
ATTEMPT to kill by poison
730
by assault with deadly weapon
730
by other assault
730
to commit crime, when punishable
797
punishment of.
797
ATTORNEY, who may act as. In Justice's conrt
675
who may be licensed
26
oath of
25
from other states
25
duties of.
25
punishment for deceit
722, 26
powers of.
2ft
when muBt prove authority
2ft
must not be surety
28
lien of
26
how released
26
court may revoke or suspend license
27
causes for
97
proceedings, how commenced
27
accusation, how answered and tried
97
judgment
87
appeal
27
refusal to pay over money
27
must subscribe summons
492
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pleadings.
■
499
but ooe copy complaint need be served on
498
verification of pleadings by
«
499
liable to arrest
608
compensation of.
546
when allowed as costs
646
cannot be witness, when
663
service upon
*.
566
fees of, in partition
577
bnying demands for suit
720,719
conviction for, forfeits office
730
collusion or Irand by
782
use of name bv other person
782
defending certain prosecutions
794
power of, not affected bv certain provisions
244
duties of person holding
365
AUCTION. See Sate.
AUCTIONEER, license of,
160
period of
160
selling without
161
authority of, from seller
892
from bnyer
393
may make memorandum of sale
352, 393
to have but one place of business.
761
selling elsewhere
761
damaged goods a* sound
761
what sales must be by day
761
omitting to account
761
framl or evasion of law by
762
AUDITOR, territorial, appointment, term of office, 10
office at capital
10
audits accounts against territory
10
issues territorial warrants
11
in small amounts if required
11
to keep warrant book
11
met h t id of accounts
11
biennial report to governor
11
reports county assessments to treasurer
18
inspect ion of hie books, etc
12
reports land-* becoming taxable
120, 12
prepares forms, etc . Tor assessments
107, 19
may remit tux penaltie-, when
12
reports railroad, etc., assessments to treasurer. 12
certain expenses of, how paid
12
proceedings bv.atfHtnst defaulting officers
12
may administer oaths
18
dniy in organizing townships
-l
52
one of t'oard of equal! eh tion
108
transmits rate of ter. tax to county clerks
108
salary and Allowance to
164
acts of former incumbents legalised
196
See RKvenu; Officer.
AVERAGK, general, defined
377
how adjusted
877
owner > 'I goods stowed on deck, when en
titled to
877
marine Insurer liable for
416, 418
ship's manager may adjust
394
insurance free of, effect of
416
BAILdefined
42!
in civil ciise-1, general provisions
603, 507
mav surrender defendant
506
sheriff when liable as
507
how exonerated
505
in criminal cases
874
where pnnishmentmny be death
874
in other cases
874
after c nviction
874
Sualtfications of
874
Isch rge of deiendant on
. .. 874
deposit equivalent to
874
may arrest defendant
874
forfeiture of bond, etc.. of.
875
additional may be required, when
835, 875
on arrest on information
818
on adjourning preliminary hearing
821
on holding defendant io answer
823
on arrest upon bench warrant
885
on removal of action
840
on dismissing 1i dictment
849
on habeas corpus
8JM
in justice'* court
692
on appeal
693
See Arrest.
BAILIFFS, district conn appoints; fees
173
BAILMENTS. See Depart, Loan, //irirtflf. Car
riage, etc.
.... 439
BANKER, li-n of.
BANK NOTE, negotiable
442, 453
.... 453
after payment
See Negotiable Instrument.
limitation of action to enforce
487
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BARRATRY, definition of.
719
is a misdemeanor
719
proof necessary to conviction of
719
BASTARDS, proceeding against supposed father of 599
who entitled to custody of
221
legitf mattzation of
224
takes by succession, when
822
BATTERY defined
788
punishment for
784
action for, limitation of...,
485
costs in, limited
546
BAWDY HOUSE, keeping or letting
748
BENCH WARRANT, upon presentment
829
upon indictment
884.835
to obtain defendant's presence for judgment
858
BENEFICIARY of trust defined
382
mast be indicated by trust
388
mav allow trustee to act in adverse interest,
when
388
trustee may not take advantage of
888
adverse trust without consent of
883
entitled to information of trustee's adverse in
terest.
:
SM
what is fraud against
884
when presumed to be under undue influence
884
may require trustee to account for breach of
trust, how
384
may lake advantage of trust before it is rescind
ed
885
consent of, necessary to revocation ef trust,
when
887
trustee may be discharged by, when
887
in real property has no interest therein
244
may not transfer his Interest, when
244
when entitled to release from trustee
242
See Trust* Uses and TVti'tn.
BENEVOLENT CORPORATIONS
289.292
See Corporal* ns.
exemption from taxation
*7
BEOJJEST, what may pass by
Sll
who may take by
811
subject to lien when
..814
takes partial effect only, when
314
when revoked by tran*fer. etc.
815
when doe* not lapse by death of legatee
315
to subscribing witness, when void
315
clear, cannot be controlled by words less clear. 346
of all ot testator's persona) property, effect of.. 317
of residue of estat . etc., effect of
317
to heirs, relations, etc., effect of.
317
to a clas*, includes whom
318
ve-tx, when
818
how divested
..... yii.yy*. Stt
conditional, defined
V.'viV. 818
vests, when
318
to several persons, effect of
819
what is ademption of
819
of Income, when accrues
320
See Lf-gacy. W*lh
BIGAMY, cause for divorce
.'
814
defined
789,738
punishment of
789
place ot trial
815
evidence on trial for
851
BILLOP EXCKPUONS. See Exception.
BILL OF KXCHAN--K. defined
447
may give uame of drawee in case of need
447
may be in a set
448
when must be in set
446
presentment, etc., of one of a set, sufficient
448
where payable
448
drawer of, has same rights, etc, as indorser
448
days of grace on
448
presentment of, for acceptance
4tS
when made....
449, 448
how in de
448
bv whom made
448
to whom made
448
when excused
450, 451
to one of several joint drawees
448
when drawer, etc, exonerated by delay in 448
to drawee In case of need
449
maturity of
445
agent for collection must present, for accept
ance
869
when presumed dishonored
444
acceptance of. how made
449
must he in writing
449
mUBt be unqualified
4tt
how made, by consent of holder
449
by refusal to return
448
by separate instrument
448
promise to accept, when sufficient
448
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BILL OF EXCHANGE—Continued.
may bo canceled, when
449
what is admitted by
449
for honor, when allowed
450
holder not bound to receive . . „
450
how made
450
how enforced
460
notice of dishonor, not excused by
450
payment of, for honor, how made
450
must be received by holder
450
presentment of, for payment, where made
450
effect of delay in
.. 450
excuses for want of presentment, etc., of
451, 450
inland defined
:.. 451
foreign defined
451
notice of uishonor of, how given
451
protest of, by whom made
. 451
how made
451
where made
451
when made
451
when excused
451
notice of. how given
451
may be waived
451
how paid Tor honor
451
damages for dishonor of
452, 451
how estimated in IT- S. money
452
In foreign money
452
See Negotiable Instrument.
BILL OF-LADING defined
375
negotiable
37ti
effect of, ou rights and duties of carrier
376
consignor entitled to
376
effect of refusal to Live
376
carrier may require surrender of, on delivery
of goods
376
fal-e and fraudulent
787, 762
BILL OF PARTICULARS, court may order
500
BIRDS, protection of
191
BLASPHE MY defined
699
is a misdemeanor
699
BOARD OF COUNTY COMMISSIONERS. See
(bounty Com miwinner*.
BOARD OF SUPERVISORS. See Civil Township*.
BOARDING HOUSE KEEPERS, liability of
356
how exempted from liability by notice, etc
356
lieuof
440,356
BOND, ue noti able
442
title of trunsreree of, after dishonor
453
See Ncaoti itole Instrument.
of executor or administrator
617
of guardian
664
on appeal from probate court
660, 662
of civil officers
8
for liquor license
157
action on, in Justice's court, when
673
BOTTOMRY defined
437
owner may hypothecate upon, in any case
437
shipmaster m«y hypothecate upon, when
437
rate ot Interest upon
437
rights of lender upon, when not neoessary
438
stipulation for personal liability under, void
438
loan upon, when due
43^
11. n of. how lo-t
438
prefe-rt-d to other liens, when
438
priority of several liens of
437
See LUn, Resp ndentta.
BOUNDARY oi real property.
241
evidence or answer of, In Justice's court ... 674
of judicial districts
198, 197, 17, 16
of counties
192, 194
BRANDS. See Marks and Brands.
BRIBEdefined
800
BRIBERY at elections
701, 702
of executive officer
707
of members of legislature
709
of judicial officers, etc
710
of witness
,. 716
BRIDGE CORPORATIONS, term of existence of.. 287
articles of, what must state
287
when may construct bridge, etc
287
when cease to be bodies corporate
287
duties of.
888
toll, rates of, must be posted
288
taking excessive
288
when not to be taken
288
pavment of before passing
288
passing without paying
288
annual report to county board
288
to be published
289
Bee Corporation*.
BRIDGES a part of the highway
132
malicious injury to
788
See Highway.
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BROTHER takes by succession, when.:
322
right of. to letters of administration
615,617
BUGGERY. See Crime against Nature.
BUILDING FUND, proceeds of sales of lots to be, 33
duty of county board to use
38
BURGLARS' TOOLS
765
BURGLARY, degrees of, defined
765,764
punishment of.
765
local jurisdiction of
815
BURI A L. See Dead Body.
right of, may be held as servitude
238, 239
CALENDAR of supreme court, preferred causes. . . 480
on second and subsequent appeals
480
order of Issues on.
520
CANCELLATION of grant of real estate, does not
revest title
300
of written contract, effect of
345
Of written instrument may be adjudged, when. . 464
void on its face, not allowed.
464
partial, may be adjudged
•.
464
of acceptance bv acceptor, when allowed
449
CAPITAL OF TERRITORY
1
CARE, degrees of
473
slight, defined
473
ordinary, defined
473
groat, defined
473
slight, required of gratuitous depositary
355
employe
365
carrier of property
375
ordinary, required of'depositary for hire
356
of hirer
361
of employe, for reward
365
of gratuitous carrier of persons
374
of carrier of property for reward
375
of trustee
385
great, required of borrower
358
employe, for his own benefit
365
of carrier of messages, for reward
878
utmost, required of carrier of persons for re
ward
374
CARRIAGE, contract of, defined
373
different kinds of
378
of persons
874
gratuitous
874
for reward
874
of property
374
of messages
378
See Carrier, Freightage. Average.
CARRIERdefined
373
inland..
878
marine
873
without reward, obligations of
373
Of Persons, gratuitous, obligations of
374
for reward, must u«e utmost care
374
must provide safe vehicles
374
must not overload vehicle
374
must give reasonable accommodations
874
must travel without delay.. .
374
liable lor misconduct of servants
132
Of Property. Tor reward, must use ordinary care 375
gratuitous, must use slight care
375
must obey orders
375
duties of.in case of c >nfiictlng orders
375
must not stow Ireight on deck
375
must not deviate
375
must not vitiate insurance on freight
875
must deliver freight, where
, 375
must give notice of arrival, when.
875
may terminate liability, how
375
may place in warehouse, when
375
must jjivo bills of lading
376
may deliver freight to holder of bill of lading. . . 376
may require bilfof lading to be surrendered
376
See Bill of Lading.
freightage of
376
See Freightage.
may throw freight overboard, when..
377
See* Average, Jettison.
Or Mebsaobs, must deliver, how
378
degree of care, etc.. required of
378
Common, defined.378
must accept what If> offered
378
rnu-it not give preference
378
except to government, etc.,
378
must start when
878
compensation of
1579
obligation of, how modified by notice or agree
ment
87 9
cannot be relieved from certain liabilities
379
of persons, must carry luggage, when
: 379
liability of, for luggage
379
must deliver luggage, when
379
must provide sufficient accomodation
879
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CARRIER—Continued.
may demand fare, when
379
may eject passenger, when
784, 380
cannot demand payment after ejection. ... 380
has Hen upon luggage
380
of property. 1 lability of
380
exceptions to
380
for negligence
880
for delay
380
marine, liability of
■•
...373. 380
duties of. In respect to freight going beyond
bis route
880
must give evidence of cause of loss
381
obligations of in other respects
381
of messages, must transmit in what order
381
penalty upon for improper delay
381
has insurable interest
408
lien of
439, 380
damages for refusal of. to accept goods
458
for neglect of, to deliver goods
380, 458
for delav of, in delivery
458
CAUSE OF A'CTION, in certain cases, when
deemed to accrue
486
how to be staled in complaint
497
what muy be joined
581, 501
misjoinder of ground for demurrer
497
CEMETERY, corporation
291
See Corporation*.
defacing tombs, etc.. in
74S
wounding, etc., bird's in
789
CERTIORARI, writ of general provisions
592
issue aud hearing of
595
rules of practice in
595
new trials and appeals in
595
for diminution of record
865
CHALLENGE, to civil trial jurors
530.531
in Justice's court
682
in criminal action to trial jurors
843. 846
in justice's court
691
to graud jurors
825, 826
exception for disallowing
855
for error on trial of
856
See Duel. Prize Fight.
CHAMPKRTY
719,780
CHANGE of venue in civil cases
492, 674
in criminal cases
839
of names of persons, towns, etc
598
of possession not necessary to mortgage
430
necessary to pledge
435
mortgagor may agree to, when
431
want of, conclusive of fraud, when
466
of purpose, when not allowed
472
CHAPLAIN, fees of.
ITS
CHARITA BLE CORPORATIONS
289. 292
Sue Corporations.
exemption of, from taxation
97
CHEATS
776
CHEtJUE defined
453
negotiable ..
442
effect of delay in presentment of
453
title of indorsee to
453
no days of grace on
453
See Bills of Exchange, Negotiable Instrument.
CHILD, abduction of. forbidden
211
when presumed legitimate
221
who may dispute legitimacy of
221
of divorced parents, legitimacy of
323, 215, 217
who must support
221, 222
who entitled to custody and earnings of 221, 222, 223
allowance for support of
222, 221
patent has no coutrol over property of
221
abuse of parental authority over
221
when parent's authority over ceases
222
compensation of county, etc., for support of ... 222
third person may recover for necessaries fur
nished to
222
relative not entitled to compensation for sup
port of
222
relations between stepfather and
222
parent not entitled to compensation for support
of
223
nor liable for services of
222
may relinquish right of control over
222
may change residence of
222
not auswerable for acts of
222
custody of. may be granted to either parent... 223
must maintain poor parent
222
may receive its own wages, when
222
adoption of
223
.See Adoptionrights of unborn
824,208
birth of, revokes will, when
814
born after will, takes by succession, when
315
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CHILD—Continued.
takes as one of & class, when
318
illegitimate, who succeed to property of
323
succeeds to parents' properly, when
322
duress of, avoids contract of parent, when .... 836
menace of injury to, avoids contract of parent.
when
336
See Minor. Parent and Child.
right of, to letters of administration
617, 615
to occupy bomesteail after parents' decease
163, 626
of decedent, allotment to
626, 625
when capable of crime
697
fraudnlent pretense as to birth of
722
substituting one for another
722
neglect or desertion of
787
concealing still birth of
739
stealing
736
hours of labor of
795
correction of, lawful, when
784
CHOSE IN ACTION. See rhino in Action.
CITATION, requisites of, in probate court
657
service of
657
to defendant in error
865
CITIES. See incorporation of, etc.
CIVIL ACTION defined
478
remedy by, not merged in criminal action
478
and suit, distinction abolished
482
forms of, abolished
,
482
time of commencing
482
how commenced
675, 492
when deemed commeuced
486, 494, 496. 511
pending
494, 567
must be in name of party in interest
,. . 486
parties to, how designated
482
on appeal
....542
does not abate by death, etc
.... 490
how continued on transfer of interest
490
See Parties.
place of trial of
491, 674
divided into several actions, when
582
consolidation of
567
offer to compromise
664, 683
controversy submitted without
596
upon judgment, when allowed
482
in place of scire facias, qno warranto, etc
668
to vacate charter of corporation
568
to recover property forfeited to territory
570
for partition
fTO
concerning real estate
584
for nuisance, waste, etc
586
to foreclose mortgage
681
to enforce mechanic's lien
586
Hens on chattels
589
for injuries causing death
590
by and against counties
38, 36
townships
52, 62
towns and cities
74, 80
to remove civil officers
80
by and against personal representatives
842
See Execution. Pleading*. Trial, Judgment,
Appeal, Limitations.
CIVIL CODE
207,476
title of act establishing
900, 207
divisions of
207
words in,' how to be understood
473
defined in
-.
478
to be liberally construed. .'.
475
how may be cited, etc
100, 4T5
CIVIL TOWNSHIP
... 51
See roieitxhip.
CLAIMS, notice of no personal
[49
of third person to attached property
612
property taken by execution
534
to real property, limitation of
488
determination of
584
against estate of decedent
628
property chargeable for.... 321. 319,311, 633. 63»
purchase or, bv attorney, justice, etc
719
CLAIM AND DELIVERY of personal property,
general provisions
507
limitation of action
485
verdict in
584
judgment in
688
costs in
548
In justice's court
678
CLARK COUNTY houndsrles changed
194
CLERKS OF DISTRICT COURT, appointment of 80
how toqnallfy
SO
to procure and keep seal
90
office at county seat
,
20
responsibility for neglect of duty
.,. 20
duties of
SO, 21
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CLERKS OF DISTRICT COURT—Continued.
deputy of
10, 81
when m»y adjourn court
21
keep records of notaries public, when
24
certify official character of officers
24, 55
may administer oaths
31
fees of
184
may require fees in advance
— ITS
amercement of
542
may take acknowledgments, etc
306
may issue subpoena
867, 55?
to keep register of actions
567
CLERGYMEN* cannot be witness, when
563
CODE OF CIVIL PROCEDURE
477, 604
title of act establishing
900, 477
is not retroactive
477
to be liberally construed
477
does not affect prior proceedings or rights
477
former limitations continue
477
meaning of certain words in
477
effect ofT upon former laws.
478
how may be cited, etc
900, 478
how far applies to justice court
689
CODE OF CRIMINAL PROCEDURE
805, 900
title of
900, 805
regulates criminal prosecutions
695
not to be strictly construed
880
la not retroactive
880
to what proceedings applies
881
effect of, upon pending proceedings
881
CODES, title and order of
900
conflict between, adjusted
900
arrangement and publication of.
900
CODIClt. See Will.
CODINGTON COUNTY defined
194
COLLEGE8, incorporation of
289, 290
exemption of, from taxation
97
COLLUSION defined
217
divorce denied, on showing
216
COMMISSION to take depositions
560
COMMISSIONERS OF DEEDS
22
seal of
22
acknowledgments by, valid
306, 22
may administer oathB, etc
22
how qualify
22
COMMITMENT of person held for crime
821, 823, 835, 849
formof
823
of defendant on verdict of guilty
855
of witness for contempt
558
to secure evidence
823
COMMON BARRATRY. See Barratry.
COMMON CARRIER. See Carrier.
COMMON LAW, divisions of.
207
evidence of, where found
207
where non-existent
'. .*.
880, 477, 207
criminal practice according to, when
881
COMMUTATIONS
873
COMPENSATION OP PUBLIC OFFICERS .. 164, 173
COMPLAINT need not be served with summons.. . 493
copy must be served, if demanded
493
is first pleading by plaintiff
497
what shall contain
497
demurrer to
497
certain objections to, how waived
498
amended, must be served
497
defendant must answer
497
inaction for libel or slander
500
for usurping office
569
what causes of action may be joined in
501
allegations of. when deemed admitted
501
dismissal of
.828, 520
relief, how limited by
528
in partition
570
in foreclosure
681
In action to recover real property
584
in bastardy proceeding
599
filing of
566, 495
supplemental
503,490
in justice's court, civil case
678
for forcible entry
679
in criminal action
690
See Pleadings, Parties, Civil Action.
COMPOUNDING crime or prosecution
718
indictment for, may be found, when
833
COMPROMISE, offer of
554
of misdemeanor, by leave of court
870
CONCEALED WEAPON, carrying
755
CONDITION, species of
827, «2
restraining marriage, when void
232
alienation, when void
232
of power, when may be disregarded
246
when must be observed
246
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CONDITION-Contfnued.
grant delivered on
300
will may be denied probate according to. . .
312
precedent, effect of unlawful, etc.,
282, 327
in will, defined
818
effectof
318
when deemed performed
318
In obligation, defined
327
when must be performed
327
concurrent, in obligation, defined.
327
when mnst be performed
327
subsequent, In will, defined
318
In obligation, defined
327
effect of
327
involving forfeiture, how construed
327
offer of performance may be made upon, when . 331
of proposal, must be fulfilled by acceptance
338
performance of, is acceptance
338
failure to perform, revokes proposal
338
right of re-entry for breach of, not assignable. . 300
what, may be in negotiable Instrument.
441
performance of precedent, how pleaded
500
CONDONATION defined
217
divorce denied on showing
217
is revoked when
217
CONFESSION of judgment
595
In justice's court
673
CONFLICTING CLAIMS. See Claimt.
CONNIVANCE defined
217
divorce denied on showing
216
CONSPIRACY, definition of
723, 724
when overt act is necessary
. .v
7*4
indictment
848
evidence
848
against peace of territory
724
for sale of passage -tickets
785
to seize mine
794
to defraud of money, etc., Indictment
832
CONSTABLES, election of
54, 34
fees of
170
may serve justice's summons
676
may execute writ of attachment
678
powers and duties as to execution
684
power in claim and delivery
678
power In making arrest
819
CONSTRUCTION. See Interpretation.
CONTEMPT, breach of legislative privilege is... . *
failure of juror to attend when summoned ... 80
by officer, for neglect In drawing, etc., jury
30
provisions not applicable to
660, 503
refusal to obey Judgment is, when
581
In supplementary proceedings
546
by witness
567, 556
In justice's court
692, 884
when criminal
720
how punishable
797
punishments for, preserved
801, 802
countv board has power to punish
.. 35
CONTESTS OF LEGISLATIVE ELECTIONS. 199. 201
CONTRACT defined
330
essential elements of
835
Parties to, who may be
336
when minors, etc., may be
336
must be capable of identification
336
for benefit of third person, enforcable by him,
when
386
Consent to, must be free, mutnal, etc
386
when not free, voidable
336
apparent, when not free
336
when deemed obtained by fraud, etc
386
duress In obtaining, defined
386
menace in obtaining, defined
336
fraud in obtaining, defined
887
undue influence In obtaining, defined
337
mistake in obtaining, defined
33?
when deemed mutnal
887
when communicated
388
when complete
338
proposal of, when may be revoked
338
now revoked
338
voidable, may be ratified
388
acceptance of benefit, when equivalent to
338
Object of, defined
838
must be lawful, possible and ascertainable
339
when deemed possible or not
339
when illegality of, renders contract wholly void, 339
when partly void
889
Consideration of, good, defined
339
when existing obligation Is
339
must be lawful
339
effect of illegality of
839
may be executed or executory
339
executory, need not be defined
339
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CON TRACT—Continued.
how ascertained
339
impossibility of, effect of
839,340
writing presumptive evidence of
340
Creation or
;
340
by express words
340
by implication
340
orally
840
by writing
340
supersedes oral negotiations
341
when takes effect
341
delivery necessary to
341
under seal
841
sealed and unsealed, distinction abolished
841
Interpretation of, to be uniform
841
to effectuate minimi intention
341
to ascertain intention
841
to be governed by language used
341
lobe by written words
341
to be exception in case of fraud, etc
341
entire contract to be considered in
341
several contracts to be taken together In. . . 341
to be favorable to its validity
342
according to ordiuary sense of words
342
technical words in
348
what law governs
842
by surrounding circumstances
342
to be restrained by its object
342
uncertainty in, to lie construed against
whom
342
genera! Intent to prevail in
342
original and written parts to prevail in
342
repugnances in
342
Inconsistent words to be rejected in
342
what stipulations are implied in
343
incidents to contract, when impl ed in
343
in respect to time for performance
343
lime, when essential in
343
joint and several, when presumed to be
343
executed defined
843
executory defined
343
Unlawful defined
348
certai n contracts declared
313
imposing penalty
.. 848
fixing damages
. 844, 343
restraining legal proceedings
344
trade when
344
when not
344
marriage
844
extinction of. how effected
844
by rescission
844
in whai cases
.. 844
certain stipulations do not prevent
345
how effected
845
by alteration, cancellation, or destruction. . 345
modification of
345
transfer is an executed
*
299
See Transfer.
delivery of. how regulated
841
not imn'ied in mortgage
430
CONTRIBUTION, joint debtor may require, when 346
release of joint debtor does not affect right of
others to
834
to general average loss
. . 377
between insurers
411
between co-sureties
426
indorser not entitled to
:
443
CONTROVERSY, court mav determine, what
491
submitted without action
696
CONVEYANCE defined
810
See Traiwfir. Grant. Fraudulent.
CONVICT, illegal voting by
703
importing foreign ......'.
722
unauthorized communication with
723
protected by law
799
in county Jail, general provisions
8H4, 890
in territorial prison
8S»0, 892
CONVICTION must precede punishment
8or>, 696
what necessary to
806
foreign, a defense
796, 815
for former offense, efl'ectof
799
works forfeiture, when
800
former, effect of, as a bar
796, 889
of infamous crime, disqualifies executor, etc...
613. 615
of perjury, disqualifies witness
715
of one or more of several defendants
838
none, on testimony of accomplice alone
848
verdict of, reconsidered, when
854
judgment of, on verdict, when
855
in justice's court
691
for felony, cause for divorces
215

Paoi.
CORONER, when elected,
84
acts as sheriff, when
41
Inquests by, when held
43
proceedings on
■ ■...|.«a»w-43, 45
auditing account of.
.i.i....»iv*»«ii
4t
fees of
uiMxMaialsifli
1(7
See Offlc.r.
CORPORATION defined
25!
how created
258
grants of power to, subject to repeal
25)
existence of, how may be questioned
80, 253
name of
258
public
•
258
private
254
articles of Incorporation of.
254
acceptance of, necessary
: ..
254
must be absolute
254
how proved
.254
private, how formed
264
for what purposes allowed
254
articles of, what to state
2(4
how subscribed, etc
.
265
record of
..i,nw-,..
265
when completely formed
265
stockholders of, defined
265
members of, defined
255
stock of. subscriptions to, by whom enforced.. 255
remedies for non-payment of
256
books of subscriptions to, opened
255
certificates of. when leaned
266
transferor shares of
256, 261
over issue of, void.
258
shares of, personal property
26S
may be held by It
288, 256
dividend upon, to whom due
256
shares of minors, etc, of.
256
shares of married women
.'
255
amount of, how changed
v****-*.*.
261
powers oi. enumerated
256
by-laws of, how made, etc
257
scope of
257
dlreclors of, w hen chosen
.'
257
who may be
259
to exercise its powers, etc...
258
organization of board of
258
certain acts by. forbidden
259
when personally liable
N .. .258
removal of
259
limitation of action, against
487
stockholders, meetings of
257,259
power of, at uncalled meeting
261
limitation of actions against
467
records of
.'
262
dlasolu ion of
268
voluntary, how effected
1*8
for want of organization
263
trustees on
268
their liability
....<.. i-;.kV.
254
how revived after
*.*.. -i.uv.
264
judgment o!
570
assessment of stock
264
sale of siock for non-payment of.
266,2*8
when void for errors
266
action for amount of
267
sale of franchise, etc., of, on execution
367
examination of
268
railr. ad
268. JT^
wagon road
278,280
Insurance
280,284
mining, manufacturing, etc
284
ditch
285,287
flume
286
tunnel
286
bridge
287, *39
religions, benevolent, etc...
289
how formed
289
real estate of, limited
254,289
annual report of
289
how convey real estate
289
admitted members of
290
religions
290
institutions of learning
299
cemetery
291
other benevolent
292
agricultural fair
298
existing corporations...
298
loreign7 duties of.
294
actions against
510.495
injunctions against, granted only on notice
510
service of summons upon
494
verification of pleadings by
499
receiver of
—
.570, 516
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supplementary proceedings against
544, 545
action against, to vacate articles, etc
568
jndgmentln
570,569
fictitious subscription for stock of
780
fraud in organizing
781
fraud in use of names in prospectus of
781
fraud in accounts of
782
publishing false reports
783
refusing Inspection of books
783
directors1 knowledge presumed
783
assent presumed, when
. 784
foreign provisions applicable to
784
director of, defined
784
banking, misconduct of directors
781
excessive loan by
782
not invalid
782
sale, etc., of notos, by officer
782
excessive circulation
782
officer overdrawing acconnt
782
making certain endorsements, etc
782
moneyed, fraudulent insolvency of
783
directors of, punishable
783
violation of duty by
783
Included iu the term person
474,880,801
criminal proceedings against
871
CORPSE. See Dead Body.
COSTS, after notice of no personal claim
493
what maybe taxed as
171, 172, 546
In certain actions limited
546
when allowed in but one action
. 547
where defendants not united in interest
547
when In discretion of court
547
on amendment
502
on dismissal for want of jurisdiction
547
on appeals from Justice's court
547
on postponement of trial
677, 547
on change of venue
548
interest when added to
547
taxation of
547
appeal from
546
against infant plaintiff.
548
trustee, etc
632, 548
territory
548
assignee
548
security for, when required
689, r>IS
after offer of compromise
688, 631, 554
against corporation
570
in partition
573, 577
in foreclosure
581
In action to determine conflicting claim, etc — 684
on case submitted without action
596
on judgment by confession
595
- on contest of will
612
on appeal from probate court
662
in justice's court
689, 683, 677
in criminal cases, taxation of
165, 172, 802
to be entered on record separately
. . 172
COUNSEL for defendant in criminal case
806, 821
assigned by court, when
835
court may restrict argnment of, when
847
COUNSELOR AT LAW. See Attorney.
COUNTER CLAIMS may be set np In answer
498
defined
498
how must be stated
498
judgment for excess of, admitted, demand over. 518
for excess of, over plaintiff's demand
528
offer to allow
554
for improvements on real estate
584
COUNTERFEITING. Sec ForgeryCOUNTIES charged for supplying lost statutes...
6
petition to organize
31
annexed territory part of
32
corporate powers of
33
judgments against
33
officers of
34
seal of

34

public grounds of, how may be sold, etc.
35
annual exhibit of finances of
124
each county to relieve its poor
146
actions by
36, 33
may adopt township organization
51
See County Commissioners, County Seat, Revenue,
Tmvnshtps.
COUNTY ASSESSOR. See Assessor.
COUNTY ASYLUM. See Poor.
COUNTY CLERK to make requisition for statute*
for county
5
proceedings against defaulting officers
13
may administer oaths
31
may call special session of connty board
34
duty as to appeals from board
39
to report proceedings of board to printer
40
50
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COUNTY CLERK—Continued.
register of deeds is ex officio
42
to Keep record of county board, etc
42
general duties of
42
election duties
92,88,87,42
report and record of civil townships by
52
salary and fees of
165
to levy county school ta<
. . 184
duty as to district school tax
184
when acts as probate judge
606, 629
See Elections, Revenue, Officer,
COUNTY COMMISSIONERS may administer
oaths
31
for new counties appointed, term
31
appoint other county officers, term
32
locate county seat
32
divide county into districts
32
how and when elected, term
34, 32
duty of, as to change of county seat
32
as to county seat onpnblic land
32
survey, plat, etc., of same
33
sale of lots
33
deed for same
33
to levy tax to pay judgment against connty — . 33
constitute county board
34
to procure and keep county seal
34
when and where to hold sessions
34
special sessions, how called
34
chairman of board, when chosen, term
34
duties of
34
tie vote of board, proceedings on
34 .
copies of proceedings of, evidence
35
may punish contempts
35
account with county treasurer
. . 35
record of orders and decisions of
35
as to roads and bridges
. 35
of warrants to be kept by
35
may sue In name of county
35
make orders as to county property
35
sell and purchase public grounds, etc
35
levy tax and pay indebtedness
36
audit officers accounts
36
power as to bridges and roads
36
See Highways.
elections
36
to equalize assessments
36
to furnish books, etc., for officers
36
safe for board
36
duties as to fiscal concerns of connty
36
may procure field notes and map of county
36
what questions to submit to vote
124, 37, 36
mode of submitting questions
..#
37
Erocecding when majority for proposition ... 37
oard cannot rescind proposition
37
all warrants Issued on order of board
38
session public, at county seat
88
can hear matters in session only
38
may continue business from regular session
38
what books constitute record of.
38
to provide court room, jail, ofllccs, etc
38
power to erect, etc., county buildings
38
duty as to building fund
88
contract for buildings, how let
39
appeals from decisions of
39
certain officers to settle with
39
If refuse or neglect, duty of board
40
proceedings of, to be published
40 «
may order county properly Insured
47
vacancies in certain offices filled by
50
action by, to remove officers
50
submit township organization to vote, when... 51
divide county into townships
51
appoint judges of election
87
establish election precincts
87
divide county Into road districts
186
appoint supervisors for
135
fill vacancies
135
how to expend road fnnd
136
overseers of the poor
146
as such, how designated
146
may raise money to support poor
146
must Institute bastardy proceedings, when
590
duties in relation to county Jails
888, 890
See Perriet, Poor, Intoxicating Liquors, PedtUern, Auctioneers, License, .Revenue, Elec
tions, Officer.
COUNTY JAILS, rules for government
881, 882
duties of sheriff In relation to
884, 890, 882, 884
Inspection of
885, 883
their use
884
restrictions upon use of liquor in
885
prisoners to be provided with food, clothing, «tc. 884
bible furnished each prisoner
886
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COUNTY JAILS—Continued.
solitary confinement in
:..
imprisonment at hard labor
escape from
removal of prisoners in case of fire
relief of poor convict in
United States prisoners, received in . ;
fogttives from justice confined in
COUNTY SKAT, district court clerk's office at
courts held at
county board locates, in new counties
when and how selected by people
location of, how changed
on public lands
Burvey plat, etc., of
sale of lots
certificate to purchasers, deed
proceeds to be fund for buildings
sheriff's office at
probate judge's
treasurer's

887
88?
887
888
8,89
20
111

:e
s«
.«
32
33

:«
;«
Si
4.1
46
<i?

COUNTY SUPERINTENDENT OP SCHOOLS,
ITS
election, term and compensation of
17.")
qualification by
17:.
has charge of school interest of county
176
shall divide county into districts
county school fund paid on order of
176
17li
apportioned to districts by
17H
school visitation by
it;
to supervise district clerk's reports
177
to hear appeals from district l>oard
177
examination of teachers by
177
to appoint meeting in new district
177
appeal from, to county board
171
to superintendent public Instruction
177
other duties of
to deliver books, etc., to successor
17S
filling vacancy in office of
178
report of, to territorial superintendent
to aid at territorial institute
177, 181
187
couuty institutes held by, when
1S7
to furnish district map to as sessor
See School District, Pulilic Schools.
■II
COUNTY SURVEYOR, election of
17
general duties of
17
surveys by. presumed correct
IS
record of notes and plats
|x
re-survey and subdivision
•18
sworn assistants, when
48
requisites of notes and plats
■18
boundaries, etc., followed by, when
48
assistants, how paid
111
fees of
See Officer.
:;i
COUNTY TREASURER, when elected, etc
■It;
to receive county and oilier moneys
411
to pay county money on warrants only
,
17
is collector of taxes
17
office at county seat
when lo attend at his office . .
method ol accounts by
who may inspect same
set I lenient with countv board
when to insure county property
fees for collecting city tax
for collection by distress, etc
'
for deed or certificate of sale
fee bill of
lo report school fund to county sup't
pay same to districts on his order
is collector of school tuxes. .
See ticrenuc. Officer.
COURT, copy of pleadings, etc.. to lie furnished to.
charge of
duty of, on separation of jury
trial by
decision on
waiver of Cndlups on
to determine and impose punishments
contempt of
decides questions of law
may discharge jury, when
may advise acquittal
requisites of charge of
847,
to appoint time for judgment
duly on pronouncing judgment
COURTS enumerated
jurisdiction generally
See Name of each I'mtrl.
COVENANTS, what implied in grant of real prop
erty
heirs and devisees, when liable upon

47
47
17
47
■17

ill
117
HM
171,
170
18",

Ml
522
534
rci
r.-ri
(i!Hi
730

847
849
s.M
8.-. I
S.\S
8C.II
179
17!'

;lo:l
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COVENANTS—Continued.
running with land defined
323
who bound by
328
who are not
339
apportionment of burden, etc., of
329
for benefit of laud, run with land
828
for future addition to land
328
for warrants, run with land
328
for quiet enjoyment, run with land
329
for future assurance, run with land
321
for payment of rent, taxes, etc., run with land . . 328
what are the usual
S48
form of usual
348
express necessary to bind mortgagor personally 4.10
of seizure, warranty, etc., damages for breach of 456
against Incumbrances, damages for breach of. . . 456
COVERTURE, when it affects responsibility for
crime
697. ti*
CREDITOR defined
473,465
trust fund, how far liable to
243
when void againBt
244
power, when lien against
446
creates a fee in favor of, when
248
reserved continues ownership in favor of. . . 248
special and beneficial liable to
249
gift in view of death, treated as legacy in favor
of

j

304

when competent witness to prove will
315
entitled to benefit of surety's securities'.
426
performance in manner directed by, sufficient.. 323
application of performance by
330
acceptance by. necessary to satisfaction
329. Sfi
must give receipt on payment
381
must state objections to offer
SS
title to thing offered passes to. when
332
obligations of, as to thing offered
332
performance excused if prevented by
333
effect of prevention, etc., of performance by.... 332
effect of refusal by, to accept performance
3S:l
acceptance of accord by, is satisfaction
333
release by, how made
334
effect of
834
may rescind novation, when
333
liability of partner after dissolution to
399
lien void against, when
430, 429
chattel mortgage not filed, void against
433
void against, unless filing renewed
434
contract of debtor valid agaiust, when
465
debtor may prefer, when
465
may not, when
467
must resort to different funds, in what order. 574, 465
certain transfers, etc., of debtor void against.. . 466
can avoid act of debtor, when
466
transfer without value, when void against
466
assignment for benefit of
467
See Assignment.
ri^ht of letters of administration
615
of decedent, presentation of claims by
828
C RI M E defined
805, 695
degree must be found by jury
696
who are capable of committing
697
committed under subjection
697
classification of parties lo
698
compounding
718
when coming under different provisions
796
mitigation of punishment
7P7
punishable under foreign laws
796
foreign conviction or acquittal
815, 796
attempts, when pnulshable
797
second offenses
798
foreign conviction for former offense
7*9
forfeiture of property
800
must be prosecuted by indictment, when... 824, 805
prevention of, by lawful resistance
807
by intervention of officers
808
local jurisdiction of.
813, 815
See Felony, Misdemeanor.
CRIME AUAINST NATURE, punishment of
739
CRIMINAL ACTION, defined
805, 478
remedy by, not merged in civil action
478
civil pleading, etc., not evidence In
499. 544
parties to
806
place of trial
813, 815
time of commencing
.,.*....
816
removal of. before trial
839
rules of evidence in
..-.-..... 848
what constitutes record of
860
dismissal of
879
practice where no provision In code
681
taxation of costs in
¥
165,173,803
to remove civil officers
811
writ of error in
:...-.J'.Vi'.l\ Iv^lr.i .. 863
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See Arrest, Preliminary Examination* Grand
Jury* Presentment, Indictment, Pleadings,
Ptea, Arraignment, Demurrer, Trial, Ver
dict , Ex ceptvms, Ne w Trials, Arrest of
Jwlgment, Judgment* Execution.
CRIMINAL CONVERSATION, costs in action for,
limited
546
time of commencing action fur
485
CRIMINAL PROPENSITY not a defense
697
COURTKSY aboHnhed
230, 322
CUSTER COUNTY denned
199
organization of
193
DAMAGES, in general
,
456
defined
455
pennon wrongfully using materials of another,
liable in...
299
may be liquidated, when
343
may cover future loss, wfl.cn
465
Interest by way of
456
damages bear, when
455
allowed for breach of obligation other than
contract
'.
455
for fraud, malice, etc
455
acceptance of principal, waives
455
exemplary, when allowed
459, 590, 455
not against minor, lunatic, etc
209
penal
459
Measukk of, for breach of contract
456
must hu clearly ascertainable
456
for non-payment of money
456
for dishonor of bills of exchange
456
for breach of covenau t of seizin
456
of right to convey
456
of warranty
456
of quiet enjoyment
456
against incumbrances
456
of agreement to convey real property... 457
to purchase real properly
457
to sell personal property not paid for 457
to sell personul property paid for... 457
to buy personal property
457
of warranty of title to personal property 457
of quality of personal property
457
of carrier's obligation to accept freight,
etc
,
458
to deliver freight
458
to deliver messages
381
of warranty of agent's authority
458
of promise of marriage
458
for wrongs in general
..458
for wrongful occupation of real property. . . 458
for holding over real property
.•
458
for conversion of personal property
459
in favor of lienor
,. 459
for seduction
459
for injuries to animals
450
for tenant's failure to quit after notice
459
holding over
459
for forcible dispossession
459
for injuries to trees, etc...
450
value of property, how estimated in assessing,
in favor of seller
459
in favor of buyer
460
peculiar, when allowed as
460
of title papers, how estimated in assessing, 460
compensatory only allowed
460
must be reasonable
460
nominal
460
. for delay, must be paid on redemption from Hen 429
difficulty of ascertaining, ground for preventive
relief
464
Inadequacy of ground for preventive relief
464
excessive cause for new trial, when
527
offer to liquidate
554
assessment of
524, 518
writ of inquiry of
499
on injunction
510
costs in certain actions limited by
546
by usurpation of office
569
for injuries causing death
590
to stock
590, 591
DEAD BODY must be buried
739, 740
disposal of one's own
739
unlawful dissection of
742, 740
custody of
741
who charged with burial of
45, 740
punishment for not burying
,
740. 741
nnlawfnl removal of
741
purchase of
741
violating place of burial
741
attaching for debt
741
removal of cemetery
— 741
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DEAD BODY—Continued.
interference with burial of
742
Inquests upon
43, 45
DEATH, without heirs, meaning of.
301
tift in view of
804
eQdift.
proposal revoked by
338
hiring terminates by, when
362
employment
,
367
vacates office of trustee
387
effect of, on agency
392
of party to action
573, 528, 490
when presumed
563
liability for injury causing
590
of executor or administrator, effect of
621
civil, defined
799
DEATH WARRANT
861
DEBTOR defined
473, 465
performance mnst be made by or for
329
offer of performance must be made by or for
330
may require receipt upon payment
831
rights of, upon prevention of performance
332
joint, effect of release of
334
contracts of, when valid against creditor
465
may prefer one creditor to another.
465
certain transfer*, etc., of, void against creditors 466
when creditor can avoid act of.
466
insolvent, may assign for benefit of creditors. . . 467
defined
467
no preferences may be given by
780, 467
See Assignment.
examination of, in supplementary proceedings. 543
to judgment debtor, may pay to sheriff
533, 544
may be examinfd
644
discharge of. from imprisonment...
888, 596
DEBTOR AND CREDITOR, special relations of.. 465
See Assignment* Crcditxtr, Debtor, Fraudulent
Instruments.
DECEDENT. See Estates of Decedents.
DEC K IT an essential element of fraud
331
when actionable
346
DECREE of probate court
657
See Judgment.
DEED. See Transfer, Grant.
Dfi FAM ATION, definition of
210
right of protection from
210
See Lit*el, Slander.
DEFAULT, judgment by
679, 518
DEFEASANCE of transfer may be proved, when.. 480
must be recorded with grant.
432, 433
DEFENSE after judgment
502, 51,9, 495
how stated in answer
498
sham and irrelevant, struck out
498
DEFENDANT in civil actions, who is
482
who may be joined as
489
unreasonable defense by
493
when may defend after judgment
502, 519, 495
jointlv or severally liable
496
pleadings by
497
waiver of objections to complaint by
498
must answer amended complaint
497
may answer and demur
498
designated by fictitious name, when
502
effect of appearance by
518,496
when may furnish copy, pleadings, etc., to court 520 '
may offer compromise
554
several, judgment against one or more
528
when papers need not be served upon
566
In Criminal Cases, who is
806
rights of, in general . /
806
designated by fictitious name, when
817. 831, 835
must be taken before magistrate without de
lay
820, 818
rights of, on preliminary hearing
821, 822
must be prosecuted by Indictment, when.. .805, 824
may challenge grand jurors, when
825
arraignment of
834, 836
entitled to counsel before
835
must give true name upon
835
entitled to time to answer on
836
how may answer indictment
836
motion by, to set aside indictment
836
when discharged on granting
836
pleadings by
837
discharged on sustaining demurrer, when
837
may plead on overruling demurrer
898
See Demurrer.
plea of—>ee Plea.
may apply for removal of action, when
839
several, must join in challenge
843
conviction or acquittal of one or more
833
tried separately, when
848
jury not agreeing as to all
854
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DEFENDANT—Continued.
when mast be present at trial
840
on arraignment
834
on receiving verdict
853
for judgment
858
discharged during trial, when
850, 849, 848
on judgment of acquittal, when
855
acquittal of joint, to became w itness
848
when held for higher offense
849
presumed innocent
847
in case of reasonable doubt, to be acquitted — 84?
convicted of lowest degree
848
disposition of, during trial
851
or verdict against him
855
securing presence of, for j udgment
859
at the trial
840
for arraignment
885
maj take exceptions, in what cases
855, 858
See Exceptions.
may move for new trial
857
Bee New Trial.
in arrest of judgment
857
what may show against judgment
859
See Writ of Error, Bail. Trial, Habeas Corpus,
Indictment.
in justice's court, plea of
690
must be present at trial
691
DEFINITIONS, abandonment
418
adult
206
annuity
■ ..319
appurtenances
230
building
762
burning
763
business days
474
charter-part v
364
chattel, real
236
interest
236
children
.,
473
company
786
compound interest
475
concealment
406
conditional limitation
237
consideration
339
consignee
374
consignor
374
corruptly
800
credits
101
customary
474
declaration of trust
385
depose
475
detriment
*
455
deviation
416
proper
415
improper
415
diligence
478
ordinary
473
great
473
dishonor
445
dominant tenement
239
drawee
447
drawer
447
dwelling house
765
escrow
300
estate in fee
235
of freehold
2Mi
freight
374
good faith
473
impossibility
339
income
234
incumbrance...
303
indenture
226
inhabited building
763
intent to defraud
801
knowingly
800
loss, total
415
partial
415
actual total
415
constructive total
. 416
maliciously
800
matnrity apparent
444
mouth
475
neglect
800
negligent
800
negligently
800
night time
863, 768
object of contract
338
owner.'
589
peace officer
800, 817
perils of the sea
380
person
474
possibility
339
price
348
protest of bill
451
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DEFINITIONS-ConMmted.
public document
MS
re-insurance
412
reversion
236
seaworthiness
414
servient tenement
239
several
w ... 474
shipping
951
appurtenances of
251
signature
475,801,881
state
478
subcontractor
589
subscription
475
testify
475
third persons
474
usual
474
valuable consideration
'.
474
value
459, 460 475
willfully
800
year
475
DEGREE of crime must be found by jury
854, 896
DELIVERY of grant to grantee necessarily abso
lute
300
may be made to stranger in escrow
300
of gift necessary to its validity
304
duties of seller before
319
of goods sold, when to be made . '.
349, 350
where to be made
340
expense of, by whom borne
319
notice of choice as to mode of
350
buyer's directions as to, to be followed
350
when may be demanded
350
written contract takes effect on
341
of written contract, effect of
341
of thing deposited, must be made on demand.. 354
demand of, necessary
354
must be made, where
354
by joint owners, etc
354
of freight, how to be made
375
to holder of bill of lading sufficient
374
of messages, how to be made
378
of luggage, when to bo made
379
essential to pledge
435
of real property, when specifically enforced
451
of personal property, when specifically enforced 462
DEMAND of thing wrongfully withheld, when nec
essary
346
of goods sold, necessary
349
thing deposited, must be delivered on
354
need not be delivered wiihont
354
for return of thing lent, when necessary
359
of performance before sale of pledge
486
that trial be had in proper county
492
of copy of complaint
498
of relief in complaint
497
of books and papers i n quo warranto
569
DEMURRER to complaint, time for
497
grounds for
497
what shall specify
497
may be to the whole or part of it
497
to part and answer to residue
498
action severed on decision of. when
502
certain objections not taken by, waived — 498
to answer
498
to reply
499
decision of, pleading over after, when ... ..... 602
judgment upon
525
frivolous, judgment on
519
in proceeding against Joint debtor
553
in justice's court
577
to accusation against officer
812
to Indictment, when and how pnt in
637
causes for
837
requisites of
837
hearing of
837
judgment sustaining, effect of
837
against defendant anon, when
838
certain objections not taken by, waived 838, 857
See Pleading*.
DEPOSIT defined
353
voluntary
353
involuntary
363
for keeping
353
for exchange
353
obligations of depositary on
354
See Depositarv.
Fob ksepinu, obligations of parties to
3S4, 355
gratuitous, defined
355
Involuntary la
855
obligation of depositary on
355
for reward, called storage
355
degree of care required on
356
rate of compensation on
356
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DE POS IT— Continued.
how terminated
356
with Innkeepers
356
See Innkeeper,
or thing found
358
See Finder.
for exchange
357
of money offered in payment of debt, how made 331
in court, when may be ordered
517
Is equivalent to bail
874
as security on arrest
506
on appeal
551, 552
of summons in post office
495
DEPOSITARY denned
353
who bound to become
353
must deliver deposit on demand
354
not bound to deliver without demand
354
must deliver where
354
must give notice to depositor of adverse claim. 354
relieved from liability to third person by giving
notice
q.
354
may deliver to joint owners in shares
. . 354
to be indemnified for damage and expenses
354
of animals, must provide suitably for them
355
may not use deposit
355
liability of, during wrongful use of deposit
355
may sell deposit, when
355
must give information of cause of loss
355
duties and liabilities of, In respect to service. . . 355
liability of, for negligence, how limited
355
gratuitous, must use slight care
355
duties of, cease when
355
when creditor is
332
for hire, defined
355
must use ordinary care
356
rlghtsof
356
when person offering thing In performance is. . 332
has insurable interest
406
lienof
439
issue of fraudulent receipt by
787
See Deposit, Depositor.
DEPOSITION, costs of taking
'
5)6
defined
559
when may be used
559
may be taken
559
before whom may be taken
559
taking and authentication of
560
exceptions to
'
591
making of, when deemed complete
715
disclosure of, when punished
822, 721
DEPOSITOR defined
353
must Indemnify depositary for what
854
depositary to give certain information to
355
may terminate deposit at any time
358, 354
See Deposit, Depositary.
DEPUTIES
10
DESCENT, cast, effector
484
DETA INER. See Forcible Entry and Detainer.
DETERMINATION complete, power or court to
make
491, 528
of conrt or officer, how pleaded
832, 500
of claims to real property
r
584
DEVISE, what may pass by
311
who may take by
811
subject to Hen, when
314
takes partial effect only, when
814
when is revoked by transfer
315
when does not lapse by death or devisee
815
to subscribing witness, when void
815
clear, cannot oe controlled by words less clear. 316
embraces property under power, when
817
or all testator's real property, effect or.
317
or residue or estate, effect or
317
to "heirs," "relations," etc., effect or
817
to a class, Includes whom
318
vests, when
818
how divested
318
. conditional, defined
318
vests, when
318
to several persons, effect or
-.
819
when not to impair rights or purchaser, etc
320
specific, title passes by
320
See Bequest, Legacy, WW.
DEVISEE may petition probate or will
607
may contest will
609
notice to, on contest after probate
611
may sue for estate pending administration
624
entitled to possession, when
694
ftossession or executor is possession of, when. . 642
lability for testator's debts
321
for mortgage debt
432
DISCOVERY of property
543
action for
555
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DISEASE, exposing person with contagious
757
DISMISSAL of complaint
598, 520
for want or jurisdiction, costs on
547
unless socurity for costs given, when
549
or appeal
662, 688, 551, 550
or charge by grnnd jury, effect of
880
of writ of error
865
of criminal action
879
DISORDERLY HOUSE
785
keeping or letting
743
DISSECTION. See Dead Body.
DISTRIBUTION of decedent's estate
605, 651, 653
or Intestate's property, how made
321
See .Succession.
DISTRICT ATTORNEY, election and term of
office
21
duties of
21
to receive only lawful fees
21
vacancies in, filling same
22
salary and fees of
164
action by, against corporations
568
for usurping office
... 568
to prosecute bastardy proceeding
599
may appear before grand jury
828
substitute for, appointed when
852
may issue subpoenas
.'
867
See Officer.
DISTRICT COURT, for district, terms of 198, 197, 17
has federal jurisdiction
197, 17
pending oases in. when triable
197
for sub-division, terms of
20, 18
expenses or, how paid
19
judge may appoint term or. in any county. . 20
jurisdiction or criminal actions
806
adjournment or
21, 20
clerk or
20
to appoint bailiffs
173
jurisdiction or
806, 481
original
481
appellato
659, 481
power of, on appeal from justice
688
from county board
39
from probate court
661
for what purposes always open
481
judge or clerk of, may issuo subpeena
557
may take acknowledgments, etc
306
deposition
559
transfer of Issue to, from probate court
6 6
mav alter or vacate towns
86
final decisions of, how reviewable
863, 549, HOT
judges of, are magistrates
816
may prescribe rules for jails.881
DISTURBANCE of religious meetings
701
of meetings of electors
704
of legislature
709
of proceedings of court or referee
720
of funeral
742
of other lawful meetings
757
DITCH CORPORATIONS
285
See Corporation.
DIVORCE, on ground of nullity
214
where party was under age
214
where former husband, etc.. was living
214
where party was of unsound mind
214
where consent obtained by fraud, etc
214
for physical incapacity
214
when action for, must be brought
215
rights of children after
215
deposition of children after
215
judgment or, how far conclusive
215
on ground of adultery
215
when u> bo denlod
217, 216
time of commencing action for
218
effect of, on children
217
who marry after
218
on other grounds
215
certain causes to contlnne two years
216
when to be denied
216, 217
other causes for denying
218
limitation of actions for
218
plaintiff must be resident
218
presumption as to domlcil
218
evidence necessary to granting
218
when denied, certain relief allowed
218
alimony pending action for
218
disposition of children
219
support of wife and children
219
disposi lion of homestead
219
enforcement of orders
219
service by publication in
495
no defense after judgment
495
DOMESTIC ANIMALS. Soo Marks and Brands,
Estrays, Herd Law.
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DOWER abolished
830, 322
DRUOtUST. See Aprtthceary.
DIM N K \k l>. habitual, selling liquor to
793
DRUNKENNESS. See Intoxication.
DUEL, definition of
732
punishment for fighting —
733
of secoDds, etc
732
for challenging or accepting
788
challenge defined
738
porting fur not fighting
788
out of territory
733, 726
place of trial, of
783, H14
limitation of witness1 privilege
733
DURESS defined
386
will procured by, may be deuied probate.
311
contract procured by, voidable
345, 336
when a defence in crime
697
EASEMENT defined
288
partition of burden of
239
who may nse
239
who may enforce
239
passes with property to which it is incident — 302
See Servitude*.
EAVESDROPPING
757
EDUCATION. See PhoJic Education.
EDUCATIONAL CORPORATIONS. See Corpo
ration.
ELECTION of members of legislature
1
of district attorneys
21
ot officers for new" counties
32
to locate or change county-seat
32
of county officers
84
to sell public grounds, etc
36, 37
to lew special tax
37
to fill vacancies
94.93, 50
for township organization
51
of township officers
64
precinct, each township is
66
to incorporate town or city
72
of town or city officers
73
of superintendent of public schools
175
general, when held
87
precincts
87
judges and clerks
B7, 88
oath of
88
not ice of
88
poll, when opened and closed
89
judge rejecting legal vote
89
manner of voting at
89
challenging vote at
.*- . . 89
false swearing on
89
ballot box
90
ballot not to be opened
90
clerks to keep poll list
90
officers duty on adjournment
90
judges duty to challenge
90
may maintain order
90
canvass to be public
91
when and how made
91
poll books, form of
95, 91
box, etc., disposition of
91
returns, neglect to deliver
92
county canvassers, duties
1*4, 92
tie vote, how decided
. . 92
duties of territorial canvassers
93
when returns not received
93
canvass in counties formiug one district
94
officers, compensation of
94
returns, not refused for certain causes
94
misconduct by officers of
95
plurality elects
96
no civil process served on day of
95
rules for conduct of canvass
95
who entitled to vote at
95
who eligible to office
95
secretary to provide forms
96
to note date of receiving returns
96
betting upon
702
bribery, menace, etc
701, 702
furnishing money, etc., for
702
defrauding elector of his vote. .
702
obstructing electors attending
702
voting illegally
708
procuring illegal votes
703
illegal registry
703
personating qualified voter
703
registering or voting under false, pretense
703
preventing electors from voting
704
riotous conduct at
704
disobeying judges
704
destroying ballots or boxes
705
summary arrest for disturbance
704
keeping false poll list
705
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falsely canvassing or returning votes
705
misconduct by judges
705
defined
705
irregularities in, no deftmse
.*
706
rights of persons lawfully interfering
706
good faith in offering to vote
,
,». 706
selling liguors on day of
'.
, . 706
near polls
f1. ,:.«,,«,., »»»,..„.■„. 721
neglect to canvass returns
723
content of legislative
199
EMBANKMENTS, injury to
7*8
EMBEZZLEMENT, definition of
774
by ministerial officer..
/.v'-A-tt*^' 717
by public officer
w, .<*..-•
780
claim of title a defense
774
intent to restore, no defense
775
restoration may mitigate
775
punishment for
775
local jurisdiction of.
815
of mouey, etc, indictment for
832
EMPLOTO defined
364
entitled to indemnification, when
364, 3tv>
when not
365
gratuitous obligations of
365
with power of attoruey, must act
365
for reward, obligations of
365
for lib own beucfiL, obligations of
365
cannot be bound for more than two years
365
must obey employer
365
must serve according to usage
366
must use reasonable skill
366
whatever skill be has
366
what acquired by, belongs to employer
366
must give account.-,
366
not bound to deliver withonl demand
366
must give preference to employer's business. .. 366
to several employers, in order
366
liable to employer for uegligeuce
3fi6
how far liable tor substitute
366
surviving, when, to acL
366
discharged by notice of death, etc., of employer 367
when to continue after employer's death, etc . . 367
compensation to, from employer's successor,
when
367
may quit service, when and how
367
may be discharged for fault
367
compensation of, wheu dismissed for cause ... 367
quilting for cause
367
See Employment. Employer* Agent, Factor*
Seaman, Matt* Shipmaster, Ship's Manager.
EMPLOYER defined
364
to indemnify employe for expenses
364
for losscaused by his negligence
365
when not bound to indemnify employe
365
cannot enforce contract of service beyond two
years
365
direetions ot, must be obeyed
365
entitled to all acquired in course of service
365
accounts
366
employment terminated by death of, etc., when 367
mtiy be terminated by, when
367
See Employment, Employe* Principal* Master.
EMPLOYMENT defined
364
obligations of employer under
364
See Employer.
obligations of employe under
365
See Employe.
termination of
367
when service must be continued after
367
may be terminated by either party, when
367
by employer, when
367
by employe, when
367
right of employe to pay, after termination of. .. 3tu
contract for personal, not specifically enforced. 462
ESCHEAT, when property passes by
322, 324
ENTKY, on real estate, action after
483
on calendar
520
of verdict
«
524
of orders
481
of judgment
481, 529
official, evidence of what
563
of orders and decrees of probate court
657
ERRORS, wbeu shall be disregarded
872, 832, 5*cj
in law, cause fur new trial
527
writs of. when allowed
807, 553
See Writ of Error* Exception**- New Trial.
ESCAPE and aiding therein
887,712
permitting..
+i.-»..—.-.
717
local jurisdiction of
815
retaking after
.„
820
ESTATES IN RKAL PROPERTY. See Real
Properly, Remainder* Reversion.
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ESTATES OP DECEDENTS, jurisdiction over. . . 605
power of special administrator over
620
of executor
642,621
inventory, appraisement and possession of
638, 626, 642
embezzlement, etc., of
625
allotment to family
626
preferred claims against
627
summary administration of
627
claims against, presentation of, etc
628
sales of, in general
633
of personal property
683
of real estate
■
634
management of
648
payment of debts dne from
k
649
distribution of, before final settlement
651
and final settlement
652
and partition of
663
See Executor, Administrator, Will, Letters
Testamentary, etc.. Succession.
ESTRAYS, by whom and in what case taken np. ?. . 154
notice of
154
appraisement by justice's jnry
154
notice posted by Justice
.-... 156
justice's report to register of deeds
155
record of appraisement
155
in case of two or more animals
165
proceedings by claimant
156
when person taking up to have
155
when lo be sold
166
proceeds, how disposed of
. . 166
description filed with treasurer
156
fees first lieu
156
penalty for unlawful taking up
156
using permitted
156
loss ot, when excused
157
place of sale of
157
fees in matter of
17*
penalty for concealing
«
795
EVICTION, judgment of
686
EVIDENCE of consideration, writing Is presump
tive
340
of notice of protest, notary's record is . J
24
copy county board's proceedings received an . . . 35
treasurer's deed, of what conclusive
118
of what prima facie
118
certificate of sale, of what presumptive — 116
of marriage, certificate is presumptive
214
of age of apprentice. Indenture is presumptive 227
of oral declarations, not received to explain
will
316,318
of ownership, may be required by finder
356
of publication, affidavit of printer, etc., when..
401, 402, 562
copy of articles of incorporation received as. . . 255
of new or continuing contract, what sufficient. . 487
insufficiency of. cunse for new trial
627
civil pleading, not to be used in criminal case..
644, 449
sheriff's certificate of sale is, of what
638
deed is, of what
641
general provisions concerning
556, 465
of foreign laws
561
copies of foreign records received as
662
copy of justice s docket is, of what
562
acknowledged instrument received as
310, 562
record or copy of, when
562
official entries, of what prima facie
663
record of mortgage foreclosure is, of what
580
of negligence, killing stock by cars, etc., is
51*0
probate court may compel production of
605
of title, etc., injustice's court not to be given.. 674
justice's docket, of what prima facie
686
of convict of perjury, when excluded
715
destroying
716
false, offering
716
preparing
716
withholding, for reward
718
suppression of
719
grand jury to receive, what
827
what admissible under plea of not guilty...-,. .. 839
rules of, in criminal case
848
in conspiracy, what necessary
848
of accomplice, not sufficient, when
848
of false pretense, what necessary
848
of seduction, what necessary
848
on trial for bigamy
851
for forging bank note, etc
851
for murder
851
common barratry
/-.i(.i'...'i... . 719
inaction for divorce
;. ;. v. :...... 218
8ee Presumption.
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EXAMINATION of bail
606
of debtor In supplementary proceedings
543
of parties
555
of witnesses
559, 556
oral defined
559
of corporations
'.
268
before magistrate
821
EXCHANGE defined
352
contract of, when to be In writing, etc
352
rights and obligations of parties to
352
or money, warranty upon
352
title passes by, when
304
deposit for, defined
363
regu lated
367
factor nas not authority to
393
upon dishonor of foreign bills
451, 452
EXCUSABLE HOMICIDE. Seo Homicide.
EXCEPTION in civil cases
526
requisites of.
526
to verdict for insufficiency of evidence
526
after judgment
628
to charge of the court
622
settlement of.
526
If judge refuses to allow
526
if trial judge out of office
527
to sureties
688, 505, 508, 552, 515
to deposition

„ ... 561

on trial of indictment
to matters of law, in what cases
856,
bill of, to be settled and signed
settlement of
deemed abandoned, when
what to contain
865,
review of
EXCISE. See Intoxicating Uqiuvr.
EXECUTOR, who entitled to letters as, though not
named
power to, of appointing executor void
has no power until he has qualified
executor of, has no power as such
614,
actions against, when to be commenced
may sue without joining party in interest
costs against
632,
may enforce judgment
may sue for injury causing death
jurisdiction of probate court over
623,
may petition for probate of will
when presumed to have renounced trust
when to have notice of petition for probate
citation to, on contest of will
power of. ceases on revocation of probate
may he restrained, pending proof of lost will...
letters issued to person named as, when
who not competent as
one may act for all, when
act of majority valid
•
oath and bond of
suspension of.
619,
revocation of letters of ... 658. 619, 620, 622, 632,
appointed after letters of administration
effect of death, disability, etc., of.
resignation of
return of inventory and appraisement, by
626, 623,
not dlschnrgcd from debt to testator, when
entitled to possession of testator's estate
duties in allotment to family
as to claims against estate
when a creditor of testator
duties of. In sale of property of estate
63-3,
cannot purchase property of testator. ..
...
powers and duties of, generally
conveyances by
liabilities and compensation of
accounting and settlement by
discharge of
..
may sue for forcible entry, etc.. when
See Estates of Decedents, Will.
EXECUTION may issue, when
only by leave of court, when
what judgments may be enforced by
kinds of
to what counties may be Issued
against the person, when
requisites of.
against property
heirs, devisees, etc
the person
married women
for specific property
684,
when and where returnable
what property liable to
officer's proceedings on

855
855
856
856
856
856
863
320
320
320
321
487
488
548
531
590
605
607
608
608
611
611
612
613
613
614
614
617
622
641
621
621
621
632
624
624
626
628
632
642
642
642
644
645
646
655
679
581
531
531
532
532
638
632
532
532
532
532
532
633
533
533
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EXECUTION-ConMnu«d.
of property claimed by third person
r>34
how to be executed...
— 633
levy under
533
when alien on personality
633
what property applied without sale
533
debts to defendant in, paid to sheriff
544, 533
exemption from
534
See Exemption,
sale under, manner of
537
sheriff cannot bid at
537
postponement of
637
proceeds of, how disposed of
538, 537
proceeding when nobiddersat
537
of personality, notice of
536
of realty, notice of
536
where and by whom made
532, 537
when absolute
538
wheu subject to redemption
538
certilicate of
638
what title passes by
:
541, 538
confirmation of
538
redemption from
538
Sec Redemptitm.
waste after
585, 540
rents, etc., after, who to receive. . .'
640
deed upon
541
when and by whom made
539, 541
effect of
541
effect of reversal on
495, 541
neglect, etc., of officers as to
542
return of, by mail
542
proceedings in aid of
543
stay of, on appeal
551, 552
for balance after mortgage sale
681
in case of death of party
631
from probate court
657
on justice's judgment
683
of judgment iu criminal action
860, 863
EXECUTRIX, marriage extinguishes authority of,
when
61
See Executor.
EXEMPTION of homestead
627, 16
from taxation
292, 96
of property of cemetery corporation
292
from execution or other process.
534
absolute
534
additional
534
how selected
535
when must be claimed,
536
in what cases not allowed
•.
536
of partnership
536
for lines, etc., in criminal cases
.536, 159
upon bonds, etc., in criminal cases
536
of debtor's earnings
545
EXTRADITION, general provisions
b78
unlawful reward for services in.
707
EXTREME CRUELTY defined
216
is a cause for divorce
215
EXTORTION defined
775
by force or fear, how punished
775
under color of official right
775
sending threatening letters
776
obtaining signature by threat, etc
775
attempted
.'
776
FACT, mistake of. defined
337
questions of, not in issue, how tried
482
findings of. how waived
525
control general verdict
524
ignorance of, sec Mintage,.
determined hv jury
847
FACT* Hi defined
369. 393
must obey instructions.
369
may sell on credit
369
guarantying sales, liability of
369
can not refuse to guaranty, when
369
authority of, actual
'
393
ostensible
393
guaranty bv, need not be in writing
422
lienof
439
See Agency, Aacnt, Employment.
liable to arrest in civil case
503
FAILURE of proof
502
FALSE report of court proceedings
720
certificate, by public officer, .
?23
name, bringing action in
723
personation of another
776
pretences, obtaining property by
777
evidence
."..."
848
manifest, invoice, etc
778
weights and measures, using
779
keeping

779

seizure of

779
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destruction of
779
weight, marking on package, etc
779
claim for insurance
778
statement, to affect market price
757
imprisonment, action for
485, 546
FATHER, right of, to letters of administration .615, 617
of guardianship
663
See Parent and Child,
FEES of officers
164, 173
taking excessive
707
for services not rendered
707
FEIGNED ISSUES abolished
'..... 482
FELONY defined
..80S, 695
punishment of
696
accessory to
;.
699
See Accessory.
What are Felonies:
procuring name to be registered improperly. . . 703
personating qualified voter at election
703
destroying oallots or boxes
786
bribery ot executive officer
707
accepting bribe by executive officer
707
preventing legislature from meeting
708
compelling adjournment of legislature
709
compelling or preventing official act of legisla
ture
709
altering draft of bill
709
engrossed copy of bill
709
bribery of member of legislature
2, 709
member receiving bribe or "logrolling"
709
judicial officer, offering bribe to
710
accepting bribe
710
rescue ot prisoner, when
712
escape from prison, when
887, 712
of felon, aiding in
713
public records, etc., destroying or stealing. .. . 714
false or forged instrument, filing, recording, etc 714
perjury
,
89, 714
false evidence, offering
716
preparing
716
embezzlement, or injury to records by officer.. 717
resisting process, etc., when
811, 717
compounding felony
718
fraud as to birth of child
722
substituting one child for another
722
conspiracy against public peace
724
suicide, attempting
725
aiding, or an attempt
t
?£►
murder
725, 726
manslaughter
726, 728
maiming
729
kidnapping
729
attempts to kill
730
robbery, two degrees
731
assault with deadly weapon
,. 732
with intent to commit felon v
7S2
dueling
732
challenge, sending, bearing or accepting
732
assault with dangerous weapon
734
rape
735
seduction
736,737
abduction
-. 736
adultery
737
desertion of child
:
737
attempt to procure abortion
738
child stealing
738
bigamy
739
marriage with one alreadv married
739
incest
739
crime against nature
739
unlawful removal of corpse
741
purchase of corpse
741
violating burial place
741
poisoning food, wells, etc
748
aiding in riot, in what cases
758
embezzlement, etc.. by public officer
124, 760
false bill of lading
762
willfully injuring public buildings
762
seizing military stores
762
arson, four degrees
762, 764
burglary, four degrees
784, 765
forgery, four degrees
766, 770
removing or destroying mortgaged chattels
771
grand larceny
772
receiving stolen property
773
embezzlement
.."
774, 775
extortion by force or threat
775
sending threatening letters
776
falsely personating another
776
false pretenses, obtaining property* by
777
mock auctions
, 777
vessels, destroying, to defraud Insurer..778
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fitting out for such purpose
778
making false manliest. Invoice, etc
778
destroying insured property
778
presenting false claim of loss
778
corporation, fraud in organizing
781
in accounts
782, 783
passage tickets, unlawful sale of
785
conspiracy to sell
785
bill of lading, issuing fictitious
787
warehouse receipt, issuing fictitious
787
duplicate, not so marked
787
delivering property without canceling
787
selling property received for carriage or stor
age
787
railroad, injuring or obstructing
788
highway, injury to
788
toll house or turnpike, injury to
788
burning property, not subject of arson
790
defacing house of worship
7J0
blowing up buildings
790
attempt to blow up building
790
removing or injuring piles
792
masking or removing signal light. ...
792
mutilating written instrument
792
destroying election returns
792
books in public library, etc
793
injuring gas or water pipes
793
false swearing on voting
89
fraudulent tax receipt or duplicate
121
FEMALE, when liable to arrest In civil case
504
males preferred to, in granting letters
615
pregnant, under death sentence
862
FERRIES, unlawful without lease
133
how far apart on same stream
133
county board lease
133
rates on certain rivers limited
138
In unorganized counties
*
134
duties of lessees
134
penalty for unlawful
756, 134
moneys received from, go to school fund
135
small streams excepted
185
forfeiture of lease
135
violation of bond
756
on corporate wagon road
278
FICTITIOUS NAME of partnership, use of
400
defendant may be designated bv, when
817, 831, 502
FINDER not bound to take charge of thing
356
taking charge, is depositary lor hire
356
must give notice to owner
356
may require proof of title
356
entitled to compensation
857
may exonorate himself by storing thing
357
may sell thing, when and how
357
owner may exonerate himself from claims of,
how
357
absolutely entitled to thing abandoned
357
duties of
157
•
See Estrays.
appropriating thing, when owner known
772
FINDINGS by court
525
of law and fact, separate
525
waiver of
525
parties to prepare, when
525
of referees, effect of
626
in case of counter-claim for Improvements
584
of facts, control general verdict
624
by probate court
657
FINES, arrest in action for
503
action for, in justice's court, when
678
judgment imposing
860, 692
when collected, paid to school fund
692
may be added to imprisonment
860, 799
paid to county general fund, when
802
judgment for, lien of
860
may be collected by execution
871, 860
FIRE, refusing aid at
756
obstructing attempts to extinguish
756
involuntary deposit in case of.
853
FIRE ARMS, discharging in public place
760
FIXTURES defined
230
who entitled to
297
FOOD, poisoning
748
adulterating
755
selling, etc., when spoiled
756
FORCE, when lawfully used
807. 211. 733
FORCIBLE ENTRY AND DETAINER, action for
jurisdiction
673
when maintainable
678
notice to quit, when required
237, 679
who may bring action for
679
complaint in
679
60
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when title, etc., to land comes in question
679
summons, when returnable
679
adjournments limited
679
judgment in
679
cannot be Joined with other action
679
execution mnst be served in day time
679
requisites of
6a4
appeal in
679
is a misdemeanor
759
FORECLOSURE of mortgage
433, 431, 578
by advertisement
578
by action, general provisions as to
581
receiver in
516
judgment in
581, 506
place of trial
581,492
guardian of infant, defendant in
489
service of summons by publication
495
no notice of lis pendens need be filed
493
of pledge
437
See Mortgage, Pledge.
of mechanic's lien
589
of liens on chattels
689
FOREIGN CORPORATION. See Corporation,
bill of exchange. See Bill of Exchange.
laws, how proved
562
will, probate of
610
convict, importing
722
conviction or acquittal, effect of
799, 796
FORFEITURE, agreement for, when void
428
relief to be given against...
454
not specifically entorced
461
action for, limitation of
486, 485
place of trial of
492
of property to territory
570
ana eviction, judgment of
586
j udgment of, against corporation
570
action for, in justice's court, when
678
not imposed for suicide
724
of office, by acting without qualifying
708
by executive officer
707
for selling appointment
708
by member of legislature
710
by judicial officer
710
by clerk or register
714
for buying claims, etc
720
for not reporting prize fight
759
of property, by conviction for crime
800
when collected, goes to countv fund
802
FORGERY in first degree, definitions of
766
punishment of
770
in second degree, definitions of
766, 769
punishmentof
770
in third degree, definitions of
769, 770
punishmentof
770
in fourth degree, definitions of
768, 770
punishmentof
770
of wills, deeds, etc
768
of public securities
766
of public and corporate seals
766
or destruction of records
; 767
false certificate of acknowledgment
767
of banknotes
767
evidence on trial for
851
uttering forged evidence of debt
767, 768
having forged instruments with intent to utter 768
spurious or canceled certificates of stock
768
false evidences of corporate debt
769
counterfeiting coin
769
of process and other instruments
769
in public accounts
769
of passage tickets
770
of United States stamps
770
in corporation accounts
770
having counterfeit coin for uttering
770
in accounts of employer
770
uttering instrument, etc., same as making
770
using one's own name
771
erasures, etc
771
fictitious names
771
indictment for
832
FORMER ACQUITTAL. See Acquittal.
FORMER CONVICTION. Bee Conviction.
FORMS, members' oath
2
attorneys' oath
25
coroner's warrant for jurors
44
oath to coroner's jury
44
witnesses' before* same
44
verdict of coroner's jury
44
numerical indices
41
for civil townships
65, 70
notice of election
88
oath of election judges and clerks
88
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FORMS—Continued.
oath to voter challenged
89
oath to tax lists
100
assessor's oath to roll
101
assessment roll
105, 106
tax list and duplicate
110
treasurer's tax receipt
Ill
cash book
112
sale book
116
certificate of sale
116
tax deed
118
warrant book
121
miner's affidavit of labor. . . '
144
for schools, etc
187, 190
notice of corporate assessment
264
of sale ot stock for assessment
265
grant of real property
302
certificates of acknowledgment
431, SOS
usual covenants
348
real mortgage
432
chattel mortgage
433
oath to jurors
521
to witness
558
to interpreter
564
to imprisoned debtor
597
of action abolished
482
of pleading abolished
497
letters testamentary, etc
614
warrant of arrest oh complaint
690
oath to jury in justice's court
691
officer i'n charge of jury
691
warrant of arrest on information
817
commitment for examination
821
order holding or discharging defendant
822
commitment on holding to answer
823
oath to grand jurors
826
bench warrant upon presentment
829
indictment
834
pleas to indictment.
838
bench warrant upon conviction
859
subpeena in criminal case
868
summons against corporation
871
search warrant
876
return of
877
FRANCHISE, corporate, sale of
267
action against claimants of
568, 569
FRAUD, divorce oil account of
214, 215
instruments in execution of power, how affect
ed by
247
will procured by. may be denied probate
311
in obtaining co'nsentto contract
337
actual or constructive
337
actual defined
337
constructive defined
337
a question of fact, when
466, 337
contract not in writing through, mav be en
forced
340
error in contract caused by. to be corrected
341
contract exempting from liability for, void
343
consent obtained by, may be rescinded
344
right to rescind for, not taken away by agree
ment
345
thing gained by held in trust
383
certain transactions of trustee deemed
384
agent cannot have authority to commit
889
interest may be given in case of
455
exemplary damages may be given in case of.. 455
limitation of action for
4S5
arrest in civil action for
503
as to birth of child
722
in putting up goods sold by weight
755
to affect market price
757
in removing property
780
FRAUDULENT instrument, when void against
purchasers, etc
310
when not
310
wlii'ii void against creditors, etc
466
whin en ii be avoided by creditor
466
intent, a question of fact
466
concealment when, avoids insurance
407
representation avoids insurance
413
[ircuch of duty no relief against forfeiture
incurred by
454
dispossession disregarded, when
472
IraiiMers bv decedent, executor, etc.. may set
aside
643
fitting; out or destroying vessel
778
destruction of insured property
778
conveyances
779
removal of property
780
insolvency by corporation
780
■cha
issue of documents of title to merchandise
787

P*a*.
FREIGHTAGE defined
374
when payable
376
consignor, when liable for
376
consignee, when liable for
376
not chargeable upon Increase of freight
376
apportionment of, bv contract
370
by operation of law
376
according to distance
,
377
extra, when not allowed
377
lien for
377
ship's manager can not give up
394
how valued on general average
377
meaning of, in insurance, denned
413
who has insurable interest in
413
hypothecation of, bv bottomry
437
FRIVOLOUS pleading, 'judgment on
519
FUGITIVES from justice
S78
may be confined in countv jail
889
FUNERAL, disturbance of
742
GAMBLING on Sunday
,. TOO
near religious meetings
701
apparatus, punishment for keeping
746
public nuisance
746
exacting payment of winnings at
746
witness privilege restricted
746
houses, tables, etc
746
apparatus to be seized and destroyed
746, 747
certain officers must prosecute
747
enticing into houses tor
747
on vessels, masters must prevent
747
GAME, right of taking, may be held as easement 2*
protection of
191
GaS, tar, throwing into streams, etc
752
fraudulent consumption of
773
inj uring pipes for
793
GIFT defined
304
how to be made
*)
ordinary, not revocable
304
in view of death, defined
3W
when gift presumed to be
3D!
may be revoked
304
when deemed revoked
SM
effect of will upon
304
to be treated as a legacy, when
301
certain words in a will, when words of
317
effect of words of. in a will
317
deemed an ademption of legacv, when
319
GIFT ENTERPRISE. See LotleniGOOD WILL of business, defined
296
is property
295
seller of, may agree not to do business in county 344
implied warranty on sale of
351
partner may not dispose of
397
GOVERNOR appoints certain officers
10, IS, 22, 23. ITS, 32
what officers resign to
49, 93, 94
what vacancies filled by
22. 93, 94, 50
is member of board of equalization
108,
commander-in-chief of militia
137
appoints certain officers of
137, 141
when may order owt same
138
power as to pardons, reprieves, etc
873
fugitives from jastice
873
may contract for keeping convicts
890
for care of insane
132
duty in organization of new counties
CI
in suppression of riots
510
GRANDCHILDREN, right of. to letters of admin
istration
615
GRAND JURY, summoning, etc., of
825, 28, 31
of how many jurors to consist
29, 824
duly, as to intoxicating liquors
160
accusation by. to remove officer
812
deti ned
824
who may challenge
825
challenges to, oral or in writing
825
when must be taken
826
tried by the court
825
to panel, causes for
&5
effect of allowance of
825
to individual iuror, causes for
S25
effect of allowance of
826, 835
when court may order another
826
foreman of. appointed by court
826
may administer oaths
827
oath of.
] 826
charge of court to
826
clerk of
S27
powers and duties of
!!...]. 827
what evidence to receive
827
should indict, when
828
member of, knowing of crime
,
828
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special subj ects of inquiry by
818
may ask advice of court or district attorney. . . 828
sessions of, to bo secret
828, 836
member of, not to foe questioned for vote, etc.. 828
dismissal of charge by
830
re-submission of case to, when.. ..850, 830, 837, 838
must be discharged, when
827
linal adjournment of court discharges
827
countv jails, duty in relation to
883, 889
act concerning, to be given in charge of . . . 883
See Jurors.
GRANT defined
300
takes effect from delivery
300
when presumed delivered
300
delivery of, in escrow
300
not to grantee
300
when constructively delivered
300
interpretation of
300
of limitation in
300
by aid of recitals
300
against grantor
300
of repugnant clauses in
301
of "heirs," "issue," etc.. in
601
words of inheritance, etc., not necessary in.. . 301
of power, how made
246
of life estate, passes power of owner to make
leases
248
of corporate power subject to repeal
253
must be accepted
254
necessary incidents implied in
472
of real property how executed
301
form of....".
302
by married woman
302
by attorney in fact
302
what easements pass by
302
what covenants implied in
302
against whom conclusive
302
purporting to pass greater estate than gran
tor had
302
when passes title to highway
valid without attornment of tenant
. 303
when presumed to pass fee
303
on condition, when estate passes
303
effect on, after acquh-ed title
303
may be recorded
305
against whom void, unless recorded
301)
intended to defraud purchasers, etc., void. 310
adversely possessed, void
710, 311
re-delivery of, does not revest title
300
intended as a mortgage, must be so recorded
432, 433
See Record of Instruments, Transfer.
GRANT COUNTY boundaries changed
194
GUARANTY defined
421
knowledge of principal not necessary to
421
how created
422
consideration, when necessary to
422
need not be expressed in
422
must be in writing
422
when promise to answer for another not
deemed
422
when acceptance necessary to validity of . .. . 422
interpretation of
422
of incomplete contract
422
that obligation is good or collectable
422
that obligation is good, omission to sue
423
when broken by principal leaving territory 423
when deemed unconditional
423
may be enforced without demand or notice,
when
423
of conditional obligation, effect of
423
continuing, defined
423
may be revoked, when
423
letter of credit, when deemed
426
party to, liability of, not greater than princi
pal's
423
where principal contract void
428
not restored by rescission of agreement ex
onerating..*
424
reduced by partial satisfaction of principal
obligation
424
exonerated bv certain dealings with prin
cipal
423
not exonerated by void promise, etc
424
by mere delay
424
by release of principal, when
424
by legal discharge of principal
424
See Letter of Credit, Surety.
GUARDIAN and ward, relations of
224
definition of
224
general, what
224
special, what
224
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how and by whom appointed
663, 224
of property of non-resident, may be appointed
663,224
who has control over
224
rules for appointment of
663, 225
powers of, when appointed by court
663, 225
when not
664, 224
of the person, duties of
225
of property, duties of
664, 225
relation of. confidential
225
may foe controlled by court
225
power of joint, continues to survivor.225
for what causes, may foe removed
225
power of. how superseded
663. 226
settlement of accounts of
■>
226
when entitled to discharge
226
may defend ward by force
211
may consent to apprenticeship of ward, when 227
necessary to legal proceedings by minor. . .675, 209
ad litem 'for infants
675, 488
must give security
489
not liable for costs
489
when is
i
548
in partition, powers of
577
waste by
586
of minors
663
of insane or incompetent persons
6C5
powers and duties of
665
jurisdiction of profoate court over
605
of non-residents
669
removal of
671
See Letters of Guardianship.
GUIDE POST, malicious injury to
788
GUNPOWDER, making or keeping unlawfully. .. . 727
keeping or carrying
752
HABEAS CORPUS, proceedings on
892
HABITUAL INTE.\fPERANCE defined
216
is a cause for divorce
; . 215
HAMLIN COUNTY defined
104
HAY. putting up, without marking
755
HEIRS, the word, not necessary to pass a fee . .301, 317
death without, meaning of
301
property passes to, by succession
321
may contest will
609
actions by, pending administration
624
when entitled to possession
624
HERD LAW'
600
HIGHWAYS, record of
35
on section lines, established
125
width of
125
power of county board in relation to
36, 125
location, vacation and change of
125, 130
running through more than one county 125, 128
but one county
128, 129
on section and quarter-section lines
130
of private road
131
over public lands, when
131
settlers have rights of freeholders
181
benefits considered in awarding damages.. 131
viewers, etc., who competent aa
... 131
compensation of
131
on line between individuals
131
appeal from decision of board in
130
width of
180
on county, etc., line, how repaired
'. 130
through enclosure, opening of
130
effect of six years' non-use of
130
twenty years' use of
131
timber and hedge along
132
public bridges, part of
132
duties of persons using
132
poll tax for. who subject to
136
taxes for, how may be paid
136
obstruction of
136, 788
malicious injury to
788
racing upon
757
See Road District, Road Supervisor.
HIRING in general, defined
361
hirer entitled to product of thing during
361
covenant for quiet po2session implied in
361
obligations of parties to
361
when letter may terminate
361
when hirer may terminate
361
terminates, when
362
by death, etc.. of party, when
362
apportionment of hire of
86fi
Of Kkal Property, rights and obligations of
parties to
,
362
term of. when no limit fixed
362
when presumed to be renewed
362
notice, when necessary to terminate
237, 363
terms, etc., of, may be changed by notice, when 241
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rent under, when payable
863
in parts of rooms forbidden
363
See Landl»rd. Tenant.
term of, restricted
233
Of Personal Property, rights and obligations
of parties to
363
HOLIDAYS, what are
474
acts appointed to be done on, may be done
when
474
HOMESTEAD of family, exemption of... 534, 627, 162
of widow or widower, deemed family
162
conveyance, etc.. of, when invalid
162
liable for taxes and mechanic's liens
162
for purchase debt
162
must embrace house used as home
162
when may embrace one or more tracts
162
extent of"..
162
selection, marking and recording of
627, 163
how changed
163
new, exempt same as old
163
disagreements as to extent of, how decided... 163
survivor of family continues to occupy — 626, 163
when descends free of debt
163
devise of
164
family further defined
164
disposition of. on divorce
219
HOMICIDE, definition of
725
different kinds of
725
what proof required
725
domestic or confidential relation in
725
excusable, defined
728
justifiable, defined
728
See Murder, Manslaughter.
HORSE RACING. See Racing.
HOUSE OF ILL-FAME. See Bawdy House.
HOUSEBREAKING. See Burglary.
HOTEL KEEPER. See Innkeeper.
HUSBAND is head of the family
219
must support himself and wife
219
liable for necessaries furnished wife
220
not liable for debts of wife abandoning him 220
not bound to maintain wife's children
222
abduction of, forbidden
211
consent of, not necessary to wife's executive
power
246
succession to wife's property
321
not liable for debts of wife before marriage... 220
has no estate by courtesy in wife's property
220
right to administer estate of deceased wife t>15, 617
to occupy homestead
626
allotment to, from wife's estate
G26, 628
killing of, by wife
725
HUSBAND AND WIFE, rights and duties of. . .216, 219
have no interest in eacri other's property
219
may enter into contract with each other
219
cannot alter their relations
220
may agree to separate
220
may hold property together
.. 220
not answerable for each other's acts
220
duress of either, avoids contract of the other,
when
336
menace of injury to either avoids other's con
tract, when
336
cannot be witness for or against each other.. . 556
HYPOTHECATION. See Lien, Mortgage, Pledge,
Bottomry, Respondentia.
ICE, cutting, must be guarded
756, 757
IDIOT. See Person* ,,f Unsnund Mind.
IGNORANCE, of fact. See Mistakeof law docs not excuse crime
697
IMPRISONMENT, on civil process, general provis
ions
596, 597
discharge from, proceedings for
596
on criminal charge, effect on limitation
487, 485
on conviction before justice
692
illegal
729
second terra, commences, when
799
for life
799
effect of. upon marriage, after pardon
212
of juvenile offenders
889, 799
fine may be added to
799
in territorial prison, suspends civil rights
799
for life, is civil death
799
relief of poor convict from
888
See Punishment.
INCEST, punishment of
739
local jurisdiction of
815
INCORPORATION OF TOWNS AND CITIES,
site to be surveyed and plaited
71
census to be taken
71
application for
71
duty of county board
71, 72
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question submitted tovo^
,._....>....". 12
final order
.'
72
election of officers
72, 73
vacancies, how filled
73
officers, how qualify
73, 76
president and trustees, a body corporate
74
powers of board of trustees
74, 75
jurisdiction over public grounds
75
auditing and payment of accounts
76
corporate indebtedness
7fi
officers to deliver books, etc., to successor.. .. 76
levy and collection of taxes
76, 77
duties of treasurer
77
of board of trustees
78
of clerk
7s
powers of marshal
78
duties of fire wardens
78
compensation of officers
78
sidewalks and streets
78
extension of corporate limits
79
dissolution of corporation
79
certain rights not affected by
80
when town must show compliance with law... 80
present corporations mav adopt act
80
liabilities not affected by
80
violation of ordinances
80
ordinances, how proved
80
special taxes a lien
81
how collected
81
proceedings in justice's court of
81, 88
INDECENT exposure of person
"42
exhibitions, etc
"42
pictures, books, etc
742
indictment
833
articles to be seized
... — 742
to be destroved
743
INDEFINITE pleading, how corrected
500
INDEMNITY defined
420
for future wrongful act
420
for past wrongful act, valid
420
extends to act of agent as well as principal
420
to several, applies to each
430
creates joint liability with person indemnified 420
interpretation of
420
when person giving has right of surety
421
in legal proceedings, called bail
421
by what rules governed
421
carrier may require, when
376
insurance a contract of
404, 406
guarantor indemnified, liable to extent of
424
party paving negotiable instrument, when en
titled to
445
INDIAN LANDS, restraints upon alienation of
209
INDIANS, rights and duties of
209
cannot hold office
209
lands of, not alienable
209
marriages between
212
sale of intoxicating liquor to
793
harboring
796
INDICTMENT defined
Sil
crimes must be prosecuted by, when
805, 824
when deemed found
816
grand jury should find, when
828
twelve jurors must concur in finding
825, S30
indorsement, presentment and filing of
836, 830
witnesses' names must be added to
836, 830
is first pleading on part of territory
831
what must contain
831
must be direct and certain as to what
831
must charge but one offense
831
need not state precise time of offense
831
certain errors in, not material
831
words in, how construed
831
need not pursue exact words of statute
831
is sufficient, when
831
formal defects, etc., in, disregarded
832
what matters need not be stated In
832
for libel
832
for forgery
832
for perjury, etc
832
for larceny, etc., of money
8S2
for conspiracy
848
for arson
763
as to obscene books, etc. .
833
against accessory before the fact
833
may be found, when
833
for compounding crime, may be found, when. 833
against several defendants
833
arraignment of defendant on
834, 836
See v4rraf{rnnieiit.
modes of answering
836
motion to set aside, causes for
836
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must be made, when
836
objections waived by not making
... 836
when heard
836
proceeding on denying
836
on granting
836. 837
order to set aside, no bar. . .
837
demurrer to. see Demurrer.
trial of, suspended when
849
conviction for what offenses, under
854
See Pleadings, Trial, Arrest of Judgment.
re-application to stay trial of, without leave.. . 720
disclosure of finding of
723
INDORSEE. See Negotiable Instrument.
INDORSEMENT. See Negotiable Instrument.
INDORSE R. See NegotuV/le Instrument.
INFANT. See Chad, Mirwr, Parent and Child,
Guardian, Ward, Apprenticeship.
INFORMATION in nature of quo warranto, action
in place of
.■ - - . 568
for security of the peace
808
of crime, defined
816
warrant of arrest upon
816
INJUNCTION, preventive relief by
464
Srovisional. how regulated
464
nal, may be granted, when
464
cannot be granted, when
464
writ of. as provisional remedy, abolished
509
provisional, by whom granted
509
In what cases
509
at what time
510
upon what evidence
510
wnen allowed, only on notice
510
security upon
510
damages caused by, how ascertained
510
application to vacate
510
court always open forbearing of
481
effect of, on time of limitation
487
to prevent waste, after execution sale
540
on mortgaged real property
583
writ of, for affirmative relief, in case of mines 145
INJURIOUS ACTS not expressly forbidden
796
INJURY, right of protection from
210
right to use force to defend from
807, 733, 211
threat of, see Menace.
contract for exemption from liability for, void 343
obligation to abstain from
346
to personal property, damages for
458, 459
to animals, damages for — :..
459
to timber, damages for
459
to the person, joinder of action for
501
arrest for
508
limitation of action
485
INNKEEPER, liability of
356
how exempted from liability by notice, etc.,... 356
lien of
440, 356
how enforced
589, 356
INQUEST. See Coroner.
INQUISITION into insanity of defendant
869, 861
as to pregnancy of female under death sentence
862
INSANE, the Governor contracts for care of
152
asylum for
153
expense territorial charge
153
verification of accounts —
153
proceeding to confine insane person
153
INSANE PERSONS. See Persons of Unsound
Mind.
INSANITY, investigation of, by probate judge. . . . 153
proposal of contract, revoked by
338
a defense to criminal prosecution
869, 697
of defendant, inquiry into
869, 861, 859
as a defense, verdict in case of
855
INSOLVENCY defined
467, 440
fraudulent, of corporation
783, 780
bv individuals
779
INSOLVENT defined
467
fraud in applying for discharge of
780
preferential assignment by
467, 780
See Assignment, Debtor.
INSPECTION of writing
682, 554
INSURANCE, in general
404
defined
405
what may be insured against
405
usual kinds of
405
parties to, defined
405
who may be
405
by mortgagor in favor of mortgagee, effect of.. 405
insurable interest in, defined
'
405
• may consist in what
405
carrier or depositary has
406
mere contingency or expectancy is not
406
measure of
406
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essential to validity of insurance
406
must exist at what time
406
effect of transfer of
406
after loss
406
in one of several things
406
between joint owners, etc
406
effect of change of, by death
406
concealment in, defined
406
ground for rescission
406
what must be communicated in
406
what need not be communicated in
. .. 407
what is deemed material in
407
what parties to, arc bound to know
407
right to information in, how waived
407
what information not necessary to
407
fraudulent concealment of facts concerning
warranty avoids
407
representation in, oral or written
407
when made
407
how interpreted
407
when deemed a promise
407
how may effect policy
407
may be withdrawn when
407
refers to what time
407
upon information, etc
'.
408
when deemed false
408
false, ground for rescission
408
materiality of, how determined..
408
modification of, rules governing
408
right to rescind, may be exercised, when
408
policy of, defined. . .'
408
must specify what
408
whose interest covered by
408
in favor of agent, etc., how expressed
408
of partner, etc., how expressed
408
general description in. to whom applicable 408
may Vie framed for benefit of successive
owners
409
not transferred by transfer of thing in
sured
409
open, defined
409
valued, defined
409
running, defined
409
effect of. receipt in
409
agreement not to transfer claim under,
void
409
executed by way of wagering, void
406
warranty in, defined
409
express must be contained, in what,
409
defined
409
may relate to past, present or future
109
as to future, defined
409
performance of, when excused
409
breach of material, ground for rescission.. 409
of immaterial, when avoids
410
without fraud, effect of
410
premium of, when earned
410
return of, when due
410
when not due
410
in case of over-insurance
410
contribution to
41o
perils, what covered by
410
loss incurred by rescue from, covered by . 411
excepted from
411
caused by fraud, when not covered by. 411
notice of loss under, must be given
411
defects or delay in, how waived
411
proof of loss under, what must be given
411
defects or delay in, how waived
411
peculiar, when excused
411
fraudulent
778
double, defined
411
liability of insurers under
411
re-insurance, defined
412
what must be communicated on
412
presumed to be against liability
412
original insured, has no interest in
412
special partnership may not engage in busi
ness of
."
401
fraudulent destruction of, subject of
778
Marine, defined
412
insurable interest under
412
owner of ship has
413, 412
freightage, when
413
under charter party, when begins
413
in profits
".
413
of charterer of ship
413
what must be communicated in
418
what information is material in
413
other person insured by, presumed to have in
formation
413
effect of certain concealments upon
4I3
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representation willfully false, avoids
413
eventually false.' does not avoid
414
warranty of seaworthiness implied in
414
when complied with
414
to what extends
414
as to different parts of voyage
414
delay in repairing, breach of
414
of neutrality, effect of
414
voyage covered by, how determined
415
deviation from, detined
415
when proper
415
when improper
415
effect of
-115
loss under, total or partial
415
actual or constructive
415
actual total, defined
415
constructive total, detined
415
actual, when presumed
415
abandonment unnecessary, upon actual
total
416
of profits, when presumed
418
covers expenses of re-shipment in certain
eases
416
free of average, effect of
416
against total loss only, effect of
416
abandonment irnder. detined
416
may be made, in what cases
416
at what time
416
how
417
must be absolute and total
416
when defeated —
(16
notice of, oral or written
417
what must contain
417
sustained only on ground specified in
notice
'
417
effectof
417
insurer paying total loss entitled to
417
agents of insured act for insurer after — 417
acceptance of, not necessary
417
not presumed from silence
417
conclusive
417
made and accepted, irrevocable
417
to whom freightage belongs after
417
liability of insurer refusing to accept
417
not necessary to recover actual loss
417
total loss.
416
terminates authority of master for ship
owner
394
measure of indemnity under
417
valuation in policy of, when conclusive
417
when applicable to partial loss
418
apportioned
418
of profi ts
418
measure of indemnity under open policy of .. 418
in case of damage
418
where expenses are incurred
418
for general average
418
where insured entitled to contribution
418
in case of partial loss of ship, etc
419
Fire, effect of alteration in thing, upon
419
how affected by acts of insured
419
measure of Indemnity under
419
Life and Health, when maybe payable
419
who may be insured by
419
may be transferred, etc., to person without in
terest
420
notice of transfer of, not necessary
420
measure of indemnity under
420
does not pass to assignee for creditors
469
See Insurance C<>i*p>>rnitons.
INSURANCE CORPORATIONS, statements to be
riled bv
280
penalty for not tiling
281
when may hold real estate
281
foreign, additional statements by
281, 282
to appoint resident agent
282
agent's certificate
281, 282agent of. defined
283
only one statement required
283
mutual
283
agent's certificate to be filed, etc
... 283
taxation of
102
See Corporation*. Insurance.
INTEREST in property. See Property.
of money, defined . .
360
loan presumed to be on —
360
presumed to be at annual rate
360
rate "f, when not specified
360
highest allow,..!
360
upon judgments
360
uoon contract alter breach
. 360
may be. deducted from loan, when
360
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unlawful, may be recovered back
360
applications of payments to
330
stopped by offer of* payment, when
332
may be required of trustee, when
384, 3K6
special rate of, allowed on bottomry
437
by way of damages, who entitled to
455
when in discretion of jury
155
how waived
455
compound, defined
475
when added to costs of action
.547
party in. action to be in name of
4ss
when joined
489 '
with territory as plaint ill"
569
does not exclude witness
556
party in. may petition probate of will
607
may contest will
611.612
may object to granting letters
,
613
may appeal from probate court
659
See Civil Action, Parties.
INTERPLEADER, when ordered
491
INTERPRETATION of grants
300
of wills
316
of obligations
326
of contracts
341
to follow intent of parties
...316, 341
in whose favor to be made
300, $42
of doubtful words and phrases
300, 317, 342
of repugnances
301, 316, 342
to be upon the whole instrument.
316, 341
all of several related instruments
316, 341
to be reasonable
341, 342, 473
to support rather than avoid instrument
317. 342,473
to be in ordinary sense of words..
831, 477. 317, 342,473
to be governed by surrounding circumstances
316, 318. 342
of technical words
477, 317, 342
of guaranty
422
of negotiable instruments
442
of indemnity —
420
of suretyship
425
maxims" of
472, 473
of words defined in a statute
831, 477, 473
of words, as to gender, number, etc . . .880, 801, 475
of the civil code*
475
of authority to three or more officers or persons 476
of the code of civil procedure
478. 477
of pleadings in civil causes
500
of indictment
831
of penal code
696
of code of criminal procedure
881
INTERPRETERS
.-...;
563
fees of
172
INTERVENTION defined
491
who has right of
491
how made
491
INTIMIDATION of voter
704
of member of legislature
709
of officer, juror, etc
718
of employers or laborers
794
INTOXICATING LIQUOR, sale of, unlawful with
out license, etc
157
county board grants license for
157
charge for, requirements of bond
157
to habitual drunkard, how prevented
158
penalty for
793, 158
when county board to revoke license for
158
same does not discharge bond
158
town or city authority to license
158
license by both county and city
159
care of intoxicated person
159
selling, defined
159
penalty for violations
156
exemptions limited
159
license bond, how construed
159
what officers to make complaints
159
list of licenses for grand jury
160
duty of grand jury
160
illegally granting license for
793
to indians, minors, paupers, etc
158, 793
on Sunday or election day
706, 793, 794
in court house, jail, etc
886, 885, ?21
INTOXICATION of driver of coach
132
crime committed during..
697
no defense in case of murder
726.
of physician
727
of railroad engineer, conductor, or driver
756
in public
793
INTRUSION into office, action for
568
IRRELEVANT answers or defenses may be struck
out
498
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ISLANDS, newly formed, who entitled to
297
ISSUE, feigned, "abolished
482
denned
681, 519
of law
681,519
of fact
681, 519
mode of trial of
681, 519
order of, on calendar
520
of disposition of
519, 520
note of
520
of fact, in criminal cases
840
to be tried by jury
**°
See Trial.
JAILS. See County Jail*.
JETTISON denned
377
in what order may be made
377
by whom may be made
377
loss bv. how borne
377
called general average loss
3i<_
of cargo on deck
377
See Average.
JOINDER of parties
569, 489
of causes of action
501, 497
of defenses
498
of forcible entry, etc., with other action
679
See Parties. Pleadings.
JOINT, ownership may be
231
interest, defined
231
obligation may be
326
when presumed to be
326
contribution between parties to
326
right may be
326
and several, obligation may be
326
right may be
326
defendants, proceedings against
496
debtors, proceedings against
553
tenants, waste by
586
partition between
570
See Partition.
JUDGE. See Name of each Court.
JUDGMENT in Civii/Case. denned
518, 591
what may be determined by
528
what shall specif v
529
entry of
528,529,596
court alwavs open for.
481
roll, contents o'f
529, 592, 595, 596
docketing of
529
of justices
531
lien of
33, 531, 440, 528, 529
" secured on appeal "
529
assignment of
530
discharge of
530
set-off of mutual
531
how enforced
529, 531, 595, 596
See Execution.
action upon
482, 485
manner of pleading
832, 500
revival of
490
through mistake, etc., relief from
677, 502
modes of reviewing
549, 553
effect of reversal or, on execution sale
495, 541
confession of
682, 595
offer of
683, 554
on failure to answer
497, 518
to reply
499
on service by publication
519
on frivolous demurrer, answer or reply
519
on special verdict,
524
on decision of court
525
on issue of law
525
in ease submitted without action
596
of death after verdict
631, 528, 573
for part of claim admitted
517
for excess of admitted demand over counter
claim
518
of counter-claim over plaintiff's demand.. 528
in foreclosure of mortgage
501, 581
in replevin
683, 528
in action to enjoin tax, etc
119
for usurping office
569
lor nuisance
586
for waste. . .
586
to foreclose chattel lien
589
in partition
571, 572
against whom conclusive
573
in certiorari
592
in bastardy proceeding
599
in case of counter-claim for improvements
585
where plaintiff's title ceases pending suit
584
for sale of real property
529
against married woman
528
counties
.. 33
township
63
surety
425, 541
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corporation, of forfeiture
570
defendants jointly or severally liable.. 496, 528
of forfeiture and eviction
580
of supreme court, on appeal
550,480
against executor, etc., effect of
631
lien of
631
of probate court
657
in justice's court
683, 682, 679
forcible entry, etc
679
In Criminal Case, before justice
691, 692
in proceeding to remove officer
812, 813
on demurrer to indictment
837
on informal verdict
855
on special verdict
854
arrest of
857
time for pronouncing
858
in the absence of defendant, when
858
securing defendant's presence for
858, 859
what may be shown for cause against
859
pronounced, if no cause shown against
859
evidence of mitigation, etc., receiving
860
against defendant convicted of severaloffenses 860
imposing line, lien of
860
and imprisonment if not paid
860
execution of
860,863
of conviction, upon what can be had
806
See Appeal, Writ of Error.
JUDICIAL DISTRICTS, boundaries of. 198, 197, 16, 17
subdivision of
18, 20
JUDICIAL SALE. See Execution. Judgment.
JURISDICTION of courts generally
479
of supreme court
807,479,480
of district court
806, 17, 481
of probate court
481
of justice's court
807, 673, 481
of action, when deemed acquired
496
want of. ground of demurrer
497
of territory over crimes
813. 6%
local, of public offenses
813, 815.
want of, demurrer for
837
jury discharged for
849
of writ of error, ceases when
866
See Name of each Court.
JURORS, who competent as
28
who not competent to serve as
28
drawing of
28, 29
summoning of
-..30. 29
failure of, to appear, a contempt
.. 30
fees of
■.
170, 171
In civil actions, challenges to
520, 521
how tried
521
oath to
521
in criminal actions, panel of denned
843
See Challenge.
bribery of
710
misconduct by
711
Improper attempt to influence
711
intimidation of
718
fraudulently drawing
711
misconduct of officer in charge of
711
grand, acting after challenge allowed
826, 721
disclosure of evidence, etc., by
738
of indictment by
'.
723
See Grand Jury. Trial Jury.
JURY. See Grand Jury. Trial Jury.
JUSTIFICATION of slander
500
of hail
506
of sureties
552, 515, 508
JUSTICE OF THE PEACE inav administer oaths 31
when elected
'
34. 54
when may act as coroner
45
of township, action on bond of
55, 56
when disqualified
62
fees of
591, 170
in estrays
172
may be required in advance
172
powers anc} duties as to estrays
154
as to removal of pauper
149
office of. where to lie kept
673
power to punish contempts
684
docket of. and entries therein
685
Is prima facie evidence
68G
index to
686
must deliver papers, etc., to successor
686
powers as to issue of process
688
process must be issued by, without blank
689
moneys received and paid by
689
in case of disability, another may act. . .
689
must require security for costs
689
may issue subpoena
557
take deposition
559
lake acknowledgment, etc
306
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JUSTICE OF THE PEACE—Continued.
as magistrate, powers and duties of
807, 689
in case of security of peace
689
may issue subpoenas
692
punish contempts
692
quarterly report of
• • . 694
must pav over fines, etc
692, bin
buying demand for suit
719
is a magistrate
816
See Justice's Coxrt. Magistrate.
JUSTICE'S CODE
673, 694
title of
900
JUSTICE'S COURT, where held
673
alwavs open
• • • 63
jurisdiction civil
601, 590, 481, 673
criminal
807, 674
no evidence of title or boundary allowed in. . . 674
answer of title in, effect of
675
actions In, where commenced
674
how commenced
675
appearance of parties in, manner of
675
time for
676
summons in, requisites of
676
when returnable
676
service of
676
pleadings in
C7G
amendment of
677
attachment in
677
claim and delivery in
678
forcible entry and detainer
678
trial, civil
681
place of
t»74
change of
, 674
time of
680
postponement of
680
by court, when
681
by jury, when
681
waiver of
681
judgment in, by default
679
relief from, when
677
upon confession
682
of dismissal
■• • 682
on verdict
682
on trial by court
683
to recover personal property
683
where claim exceeds jurisdiction of
683
offer of
68S
costs included in
683
transcript of
686, .V52, 531, C83
executions, when issued
683
requisites of
683
for money
683
for personal property
684
in forcible entry, etc
684
removal of
684
sales under
684
contempts in
6M
appeals from, in civil cases . .
686
costs in
689
civil procedure, how fur applicable to
689
. foreclosure of liens in
590
uctions under herd law, in
601
Criminal I'hockkmni;* in
689
complaint in
690
warrant of arrest
690
service of
690
.locket of
690
plea of defendant
690
holding defendant to answer
(190
trial, defend ant's presence at
691
change of place of
690
postponement of
690
by court, when
690
bv jury, when
691
court decides law on
691
judgment
692
on plea of guilty
690
on conviction
692, 691
warrant for execution of
692
appeal from
692
ball by defendant
693, 692
discharge of defendant
692
criminal procedure, how far applicable to
689
See Justice of tlie I'caec. Magistrate, Appall.
JUSTIFIABLE HOMICIDE. See Homicide.
KIDNAPPING of person out of territory
696
defined
729
punishment of
729
place of trial
814
effect of injured party's consent
729
selling sendees of persons of color
730
removing persons held to service elsewhere.. 730
judicial officers aiding in
730
See Child Stealing.

Pasi.
LAND, definition of
»
230
See Real Property.
buying or selling pretended title to
719
buying, under suit
... 719
under adverse possession, may be mortgaged
430,719
forcible entry and detainer of
678, 759
unlawful re-entry upon
759
intrusion or s'quatting upon
759
LANDLORD must repair, when
362
tenant may repair at expense of, when
362
acceptance of rent by, renews lease, when . . . 362
tenant must inform, "of adverse proceedings . . 363
may not let room in parts
363
relation of, at will, how terminated
237
when may re-enter
238
when may sue for possession
238
may change terms of lease by notice , when ... 241
possession of tenant deemed that of
484
mav be joined with tenant as defendant
489
See"Hirtii9.
LARCENY, definitions of
772
grand defined
772
punishment of
772
petit defined
772
punishment of
772
determining value of article
773, 772
of securities not issued
773
severing thing from realty
773
taking wrecked goods
773
committed out of territory
696, 77S
local jurisdiction of
815
of monev. etc.. indictment for
832
LAW, definition of
207
of nations, part of common law
%
207
domestic or municipal
207
mistake of. defined
837
personal property governed by what
250
real property governed by what
235
interpretation of will governed by what
321
of contract governed by what
342
carrier not liable for act of
380
proof of foreign
562
ignorance of, does not excuse crime
697
in criminal case, decided by court
847
LAWRENCE COUNTY defined
192
organization provided for
193
LAWS. See Statutes.
LEASE, limited in duration
233
See Hfrino. Real Property.
LEGACY, various kinds of
319
specific
319
demonstrative
319
residual y
31*
general
319
property, how applied to payment of
319
how resorted to for payment of debts.. 640. 639. 319
to kindred, etc., chargeable only after others. . :S0
abatement in
320
specific, title passes by —
320
possession of. how obtained
320
for life, inventory to be given of
320
of income, when accrues —
320
may be satisfied
320
when due
?
320
interest on
320
advancement, etc., when deemed ademption
of
319
LEGATEE for life must make inventory, etc
320
liability for testator's debts
321, 639. 640
may petition probate of will
607
'contest will
899
citation to, on contest after probate
611
LEGISLATIVE ASSEMBLY' cannot interfere with
primary disposition of soil
230
LEgVsLATTVE ELECTIONS, contests of. ...... .. 199
LEGISLATURE, election of members, term of office 1
sessions of. when and where..
1
privileges of members and officers
2
may punish certain contempts
2
contempt a misdemeanor
2
members' oath, by whom administered
2
form of
J
oaths administered by committee
2
each house judge of its members
2
officers of each house
2
how and when chosen
3
duties of chief clerks
J
to make roll of members
3
to call sessions to order
3
compensation of officers
4
removal of officers, ftlling.vacanc.ies
4
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resignations, to whom made
49
before qualifying
93
vacancies, now tilled
93
during session
94
apportionment of members
202
preventing meeting of
708
disturbance of
•
709
compelling adjournment of
709
preventing member of, from voting
709
compelling or preventing official act bv
709
altering draft of bill
'.
709
altering engrossed copy of bill
709
bribery of member
709
member receiving bribe, etc
709
forfeiture of office by member
710
refusal of witness to' attend or testify
710
LETTER OF CREDIT delined
426
may be addressed to whom
426
writer of, liable to whom
426
without notice, when
426
only for credit duly given
426
general, defined
.'
426
any person may give credit under
426
several persons may give credit under
426
special, defined
426
when deemed continuing guaranty
426
credit given must agree wilh term's of
426
See Guaranty. Surety.
LETTERS, ownership of private
295
sending threatening
776
opening or publishing sealed
792
sending, when complete
797
Testamentary
613
jurisdiction to grant or revoke
605
in what county must be granted
607
when and to whom issued
613
form of
614
record of
617
revocation of
620, 619
on foreign will
610
on lost or destroyed will
612
appeal does not stay granting, etc. of
660, 661
Of Administration
615
jurisdiction to grantor revoke
605
in what county must be granted
607
form of
615
order in which parties are entitled to
015
petition and contest for
616
action thereon
616
revocation of
621, 620, 619, 617
record of
617
to special administrator
620
Of Administration with Will Annexed
613
when granted
614
form of
614
on foreign will
610
on lost or destroyed will
612
Of Guardianship'
664
See Executor, Administrator, Guardian.
LIABILITY, Indemnity against, effect of
420
created by statute, limitation of action on
486
LIBEL, definition or
210
See Privileged Publication*.
action for limitation of
485
pleading in

costs in
criminal, defined
is a misdemeanor
fpublication of. defined
lability of editors, etc
malice presumed
its truth may be proved
threatening t.> publish
Indictment for
jury decides law and fact in
LIBRARY, TERRITORIAL, statutes for
secretary has custody of
appropriation for
certain expenses for, territorial charge
LICENSE, peddlers', territorial
county
auctioneers'
for sale of Intoxicating liquors
granting illegally
of ferries. See Perries.
LIEN defined
accessory to tome obligation
general defined
special defined
what contracts subject to law of
how created
by operation of law arises, when

500

546
734
734
735
735
785
735
785
832
847
6
4
15
15
15
119
160
180
157, 159
793
427
429
427
427
427
428
428
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may be created upon property not acquired
428
to secure future obligation
428
effect of
428
cannot transfer title
428
does not imply any personal obligation
428
confined to original obligation
428
holder of, no compensation for trouble
428
rights of, on satisfying prior lien
429, 427
may pledge Its subject to extent of lien
435
priority of. according to creation
428
mortgage over other
428
of mechanics
588
order of reBortin case of
574, 428
redemption from, who has right of
429
when inferior lienor has right of
429
how made
429
cannot be restrained
428
extinguished, how
429
by sale or conversion of subject
429
not by lapse of time
429
not by purt performance
429
by restoration of, subject to owner
429
foreclosure of, see .Foreclosure.
of seller of real property
439
how waived
439
against whom valid
439
of seller of personal property
439
of buyer of real property
439
for services on personal property
439
of factor
439
of banker
489
of shipmaster
-439
of mates and seamen
439
of sheriffs and similar officers
533, 439
of innkeepers, etc
440
of attorneys at law
26,440
for salvage
872
for feeding or pasturing stock
589
in bastardy proceeding
, . 599
under herd law
600
of judgment, see Judgment.
of mechanics, upon real property
586, 440
on personal property
440
See Bottomry, liorioage, Plcdye, Respondentia,
Stoppage in Transit.
LIMITATION of action to avoid tax sale
118
to aunul marriage
215
for divorce
218
for damages caused bv mill-dam
004
of civil actions In general
477, 482
must be set up in answer
482
lien not extinguished by
429
Incase of disability
487, 486, 484
of absence from territory
486
of death
487
of war
487
of judgment reversed
487
of stay, etc
487
to enforce bank notes, etc
-. ... 487
against corporations, etc
4, 487
debt barred by. how revived
487
of action for claim against decedent
630
to Bet aside sale by executor, etc
641
by guardian
671
against surety on guardian's bond
671
of criminal actions
816
effect of absence on
816
effect of repeal upon
900
LIQUOR. See Intoxicating Liquor.
LIS PENDENS, notice of
493
effect of
498
how canceled
494
In partition
571
LOAN for Uss, defined
358
does not transfer title
358
obllgaiions of borrower nnder
358, 359
of lender under
358, 359
when lender may terminate
359
duties of borrower upon termination of
S59
Po» Exchange defined
359
transfers title
359
obligations of parties to
359
Of Money- defined
359
payable In current money
360
presumed to be upon interest
,
360
reward for, called Interest
860
rate of interest on, presumed annual
360
when not specified
880
highest rate allowed
360
interest on, may be deducted In advance
860
usurious, may be recovered back
380
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LODGINGS, for what term presumed to be hired. . 362
rent of, when payable
888
8ee Landlord, Tenant, Hiring.
LOGS and lumber
1«
defacing marki upon
<M
taking or Injuring
'95
LOST GOODS, taking up, etc
157
concealing —
<*~
LOST PAPER, how supplied
.'
obi
LOTTERY, definition of
743
punishment tor setting up
744
declared a public nuisance
"44
tickets, buying or selling
744
advertising
744
disposing of property by
744
property offered, forfeited
746
office, keeping or advertising
744
tjckets, insuring or offering to
746
out of territory
«4B
advertisement of
745
letting building for purpose of
745
LUMBER. See Logs.
LUNATICS. See Persons of Unsound Mind.
MAGISTRATE defined
816, 800
duty, in cases of security of peace
809, 808
must issue warrant of arrest, when
816
duties of, on preliminary examination
821, 824
proceeding of, on presentment
820
may issue subpoena
867
duty in proceeding against corporation
871
as to stolen goods coming Into custody
872
as to taking bail
-. ■ ■ 874
in Issuing search warrant
875, 878
as to fugitives from justice
878
MAIL, service of papers by
•■•■ 568
MAIMINO defined
728, 72*
one's self, to avoid duty
729
to obtain alms
729
design inferred from Injury
729
premeditation
729
recovery from injury, when deemed a defense ... 729
punishment of
,
■ ■ J29
MAINTENANCE
720,719
MALICE presumed in respect to libel
735
interest may be given in case of
455
exemplary damages may be given in case of. . . 455
defined
800
MALICIOUS MISCHIEF, general definition of... . 789
special cases of
789,793
MALICIOUS PROSECUTION, costs in action for,
limited
546
MALPRACTICE by attorneys
719, 720, 732. ;94
by physicians
726, 748
MAYHEM. See Maiming.
MANAGING AGENT of corporatlcn, service of
<-ummonB on
494
MANDAMUS, writ of, general provisions
925
issue and hearing of
595
new trials and appeals in
595
laws applicable to
595
MANSLAUGHTER in first degree, defined
726
punishment of
727
in second degree, defined
727
killing by mischievous animal
727
by overloading vessel
727
by explosion of steam engine
727
by physician intoxicated
727
by keeping gunpowder, etc., unlawfully 727
punishment of
728
jurisdiction, in what county. .
815
See Homicide.
„,
MANUFACTURING CORPORATIONS
284
See Corporations.
MARKS AN D BR AN D3
153
MARRIAGE, contract of
211
validity of
211
not subject to rules of other contracts
212
definition of
■ ■ *1 1
consent alone does not constitute
211
what consent Is nece&Bary to
211
consent to. how proved
211
who may enter into
211
incestuous, defined
739. 212
when voidable for want of consent
212
of capacity
212
when void on account of prior marriage
212
between Indians
212
effect of pardon upon
212
mode of solemnization of
212
by whom may be solemnized
^12
duties of person solemnizing
214, 213
certificate of
218
entry of
214
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MARRIAGE— Continued.
is evidence of
214
authentication of, when not solemnized
213
when no record
213
Jit- null v for solemnizing illegal
751,214
or what causes may be annulled
214
how dissolved
215
releases from parental anthority
222
certain restraints upon, void
232, 844
revokes will, when
314
promise in consideration of, mUBt be in writing 340
promise of, by what rules governed
212
need not be in writing
340
damage for breach of
458
See Divorce, Husband and Wife.
of party to action, effect of
490
extinguishes authority of executrix
813
of administratrix
615
compelling woman to marry
736
proof of, on trial for bigamy
S5I
MARRIED WOMAN, obligations of, to her hus
band
216,219
right of, to support
219, 220
may contract as If unmarried
.219
may convey separate property without husband's
consent
2*
may file inventory of her separate property — 2*0
earnings of, not liable for husband s debts
220
has no estate in dower upon husband's death. 220
power, may be vested In
247
how executed by
246
vested in, what estate may be created under 247
grant of real property by, must be acknowledged
307, 302
power of attorney by, must be acknowledged.. 302
acknowledgment hy, how made
307
grant by, effect of
30T
See Hu*l>and and Wife, Wife.
action by or against, how prosecuted .. ........ 488
judgment against
""' S
execution against
53s
may be executrix, when
"
813
not competent as administratrix
.....615
MASTLR and Bcrrant, contract of apprenticeship
between
-« — 228
relation of, in general
.'
SSS
mutual right of protection between
... 211
relation or, when renewed
368
right of. to protection against abduction, ete., of
servant
....211
may discharge servant, when
368
See Scrcice.
killing of, bv servant
.,j:.. 725
MASTER IN CHANCERY, fees of
..*'... 187
MATE defined
370
rights and obligations of
872, 371
lienor
*
...439
See SeamanMAXIMS OK JURISPRUDENCE
472,475
MKASl/KKS. s»e We ights and Measures.
MECHANICS LIEN
.*
*»
general provisions at* to
5*
MENACE defined
3«
will procured by, mav be denied probate....
311
consent to contract obtained by, voidable.- 346. S36
MEKCER. none of civil and criminal remedies .. 47S
MILK STONE, malicious injury to
79*
MILITIA, who subject to duty in
187
territory, one division
-.-- 13^
who commander-in-chief of
JTT
census of
137' 13S
when liable to duty
810,18$
active, how raised
. ...%.«4|*.. lw
who enrolled in
l;si
organization, etc., of
186, IS*
return of. by commandants
<«.£... 13
term of service of
..»-.. 189
exemption of
13*
by-laws of companies of
,.... 140
commission* in
....v.... 140
annual muster of
*..j *- 1*
resignations
*;*+.**,-.. 141
stuff officers of
i««*&<< -. 141
officer's uniform
*~ ......««*-- ***
companies musver
.,.....*».-- 141
officer's oath
—-.*i...l41
officers and privates, how tried...
..^«t— 141
MILL DAMS and mills
.v*«n. 801
MINES and mining
...;.*' -»-*VA,.- Mj
length of lode claim
, .-*•.***.-■ 14*
width of same
.•«.;*£*;-„>-..- 1J
discoverer to record his claim .
1«
location certificate, when void. .
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manner of locating claim
marking surface boundaries
what deemed discovery shaft
time to sink same
location, how construed
claims subject to right of way
miner tu secure surface owner.
tiling amended certificate
work to be done yearl /
affidavit of labor to be made, etc
relocation of abandoned claims
certificate to claim one locution only
fee for recording, etc

J«
142
-■ ■ ■ 143
143
143
143
143
'43
141
144
144
144
■ - ■ ]4"}

judge may order survey of claim
sort, 145
witnesses to examine
145
restitution of. If seized by force, etc
.'.. 145
customs, usages, etc.. as to
585
homicide in forcible taking
■
£26
conspiracy to seize
"9*
MINING CORPORATIONS how formed
284
term of existence of
384
articles of. what must state
284
officers of, liable for misuse of funds
284
stockholders of. may inspect books
284
liable lor labor
. - • 284
statement of accounts to
•£**> »»
annual report by
284
mav have office without territory
«5
dlrectorsof. liable for misconduct
285
non-user forfeits rights of
287
See C'orpwiiHoH*. Ditch Corporation*.
MINOR, definition of
208
age or, how compu t ed
«*[
custody of
*5
powers of
£*>
contracts of
■ ■ ■ ;**
dissfnmiaucc of
208, 209
liable for wrongs
209
extent of liability of
20H
may enforce rights
209
wages of, may be. paid to. when
■ - . 222
allowance out of fund, for benefit of
(>(j4, 233
restraints upon marriage of. allowed
232, 344
See Child, Parent and Child, Guardian, Ward.
limitation or action by
«12, lsr>, 487
action by and against, how prosecuted
In5, 488
costs against
0*8
service of Bummons against
494
cannot be executor or administrator
B18, 615
service up n. In probate couri
658
power of probate court over
.
ii,i:'
when mav nominate guardian
7!I3
sale of intoxicating liquor to
MISCARRIAGE. See Abortion.
MISDEMEANOR defined
805. 695
punishment of
&**
lio accessories in
699
includes acts not expressly forbidden
796
aiding in
797
compromising
0(U
What are Misdemeanors.
blashemy
^99
profane swearing
699
Sabbath-breaking
699
maliciously serving process
— ...... <01
compelling adoption of form of religious belier i01
preventing religious act
701
disturbing religious meeting
.... •■ ... 701
bribery, etc , at elections
i05, rui, 7U2
betting on election
702
defrauding elector of his vote
702
voting more than once
70S
procuring illegal votes
708
voting out of preciuct
703
voting by unpardoned convict
703
false statement on voting, etc
703
disturbance of public meetings.
704
preventing public meetings
704
electors attending public meetings
704
intimidating electors
704
disobeying judges or elections
"04
riotous conduct at elections
704
keeping false poll list
705
misconduct by judges of elections
!>!>, 705
falsely canvassing or returning votes
!>j. 705
selling iiquor on election day
706
actiug as public officer without qualifying
706
falsely assuming office
708
attempting to intimidate officer
707
resisting executive officer
707
asking excessive fees
~\,
ZiE
reward Tor omitting or delaying offlciul acts i07
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fees for services not rendered
707
reward for services in extradition
879, 707
buying or selling appointments to office — 707, 708
exercise of functions of office after term
708
refusal of officer to surrender seal, etc., to suc
cessor
186, 708, 6
after judgment of ouster
569
disturbance of legislature
'.. 709
preventing member from acting
709
witness refusing to attend legislature
2, 710
refusing to testify
2, 710
misconduct by jurors, etc
711
judicial officer, etc., receiving gift
711
improper attempt to Influence
711
jurors, fraudulently drawing
711
misconduct by officer in charge of
711
rescue of prisoner in certain cases
712
re-taking, etc., goods from custody
712
escape, attempting, when
713
aiding in, when
887, 713
concealing prisoner after, when
713
permitting, by ministerial officer
717
deceiving witness
716
destroying evidence
716
Ereveniing witness from attending
716
ribing witness
716
ministerial officer, unlawful acts by
717
refusing to receive prisoner
717
delaying to tako prisoner before magistrate — 717
seizing person or property without authority.. . 717
misconduct in executing search
878, 717
refusing to aid officer in arresting, etc
810, 717
to make arrest
717
obstructing officer in his duty
718
extra judicial oath, taking
718
administering
'■
718
compounding misdemeanor
*18
intimidating officer, etc
718
suppressing evidence
719
buying lands In snlt
719
buying or selling pretended titles
719
common barratry
719
loans on claims for collection
719
buying claims by attorney, etc
:
719
criminal contempt of court
720
of legislature
2
renewing motion to stay trial, when
720
grand juror acting after challenge allowed... . 721
disclosure of depositions taken by magistrate
822, 721
returned by grand Jury
721
racing near a court
~ "<i,' '
selling liquor in jail or prison
886, 885, 721
in court house, or near election poll
781
collusion or fraud by attorney
722
attorney allowing name to be used
722
refusing to pay over money
27
Importing foreign convicts
• 722
omission of duty by public officer
.-.
722
doing act prohibited by statute
722
disclosure of Indictment
723
evidence, etc., by grand Juror
723
instituting BUit in raise name
• ■ ■ . 723
maliciously procuring search warrant
878. 723
cordmunication with convict
723
neglect to canvass returns
92,723
false certificate by public officer
723
conspiracy
723. 724
challenge, attempt to provoke
733
posting for not fighting
733
assault, or assault and battery
733
libel, publishing of
7*4
threatening to publish
735
omitting to provide for child
737
suhmitling to attempt of abortion
738
concealing stillbirth
738
nnlawful dissection
742, 740
omitting to bury
740
attaching corpse for debt
741
disturbing funeral
742
defacing tombs, etc
742
indecent exposure, exhibitions, etc
742
bawdy house, etc., keeping or letting
748
disorderly, keeping or letting
743
buying or selling lottery tickets
744
disposing of property by chance
744
keeping or advertising lottery office
744
insuring lottery tickets, or offering to
745
letting house for lottery purposes
745
keeping guinbling apparatus
746
exacting money won at play
746
gambling house, keeping or letting
740
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enticing into
*
747
omitting to prosecute for gambling
747
m afters allowing gambling on vessels
747
raciog for wager
747
pawn broking without licence
748
pawn broker refusing to show stolen goods
748
selling pledges prematurely
748
malpractice by intoxicated physician
748
overloading passenger vessel
748
bursting holler, etc
748, 749
UBing fictitious co partnership name
749
forging trade-marks
749
keeping dies, etc., for purpose of
749
keeping good* bearing forged trademark
749
imitations of trade-marks
749
refilling or selling stamped bottles
750
defacti g murks on wrecked property, logs, etc. 751
officer unlawfully detaining wrecked property, 751
fraud in limited partnership
751
solemnizing illegal marriage
214. 751
unlawful confinement, etc., of lunatic
751
taking usury
751
reconttniug diucharged prisoner
751
concealing prisoner to prevent discharge. . .896. 751
maintaining public nuisance
752
unlawfully keeping gunpowder
752
throwing gas-tar into public waters
752
violation of quarantine laws
752, 754
piloting without- license
754
acting as port warden without authority
754
mislabeling drugs
754
poison, celling without recording sale
754, 756
record, refusing to exhibit
755
selling without label
754, 755
laying out
:
755
balling hay without marking
756
fraud in packages sold by weight
755
food, drugs, etc.. adulterating or selling
765
selling, etc.. when spoiled
756
selling or keeping slang-shot
755
carrying concealed weapon
755
prairie fires, willful
80:1. 736
by negligence
803, 756
refusing aid at tires
. 756
maintaining ferry without authority
758
violation of bond to keep ferry
756
neglect to sound bell at railroad crossing
756
engineer, conductor, etc.. Intoxicated
756
neglect of duty by
756
neglect to guard ice cuttings
757, 756
navigation, obstruction of
757
exposing one with contagions disease
757
false statements to affect market price
757
publishing in newspaper
757
eavesdropping
757
racing upon highways
757
disturbing lawful meeting
757
aiding in riot. when.
'.758.757
participating in rout or unlawful assembly
758
remaining present at not. etc
758
in assembly becoming unlawful
758
resisting execution of process
758
prize fight, aiding In
750
challenging or betting on
759
officer neglecting to report
'. . .. 759
forcible entry and detainer
759
unlawful re-entry upon lands
759
squatting on town lots
759
shooting, etc., in public pla«e
760
official misconduct
761, 760
officer taking interest in contract made by him. 760
obitructing collection of revenue
761
auctioneer having more than one place.
761
selling g'-ods elsewhere. . .*.
761
unlawfully after dark
761
omitting to render account
761
fraud or evasion of law by
762
wcighmaster making false entry
762
false statement in reference to taxes
762
having hurglar's tools
765
entering buildings not dwellings
765
petit larceny
772
taking wrecked goods, etc
773
evading or injuring gas metre
773
extortion under color of official right
775
attempting by verbal threat
776
receiving money in false character
776
fter^onating officer, fireman, etc
776
alse weights or measures, using or keeping
779
marking false weight on package
779
assignments with preferences
780
fraudulent conveyances
779
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removal, etc., of property
790
insolvency
790
corporation, fraud In subscription for stock.... 780
unauthorized use of names in prospectus... TBI
misconduct by directors of
781
excessive circulation
782
indorsement, etc
782
officer overdrawing account.
782
false report of condition of
783
refusing Inspection of books
763
fraudulent insolvency of
783
violation of duty by director
783
railroad, excessive debt by
783
passage tickets, keeping office for unlawful sale
of

786

selling incomplete
.. 786
highway, obstruction of
788
guide posts, mile-boards, etc., injury of
788
telegraph line, injury to
786
malicious mischief, not specified
78*
killing or cruelly treating animals
789
causing animals to fight
789
keeping a house for animals to fight
789
wounding or trapping birds In cemetery
789
malicious injuring to freeholds
790
to growing crops
791
to fruit trees, etc
791
removing or defacing landmarks
791
interfering with piers and dams
792
destroying dams
79*
removing nuoy
t
798
opening or publishing sealed letter
798
disclosing telegraph des paten
792
concealing telegraph despatch
793
injuring work of art
793
granting liquor license wrongfully
793
selling liquor to Indians
7*3
to habitual drunkards, etc
168, 793
to paupers
795
on Sunday
793
unlawfully
158
attorney defending certain prosecutions
794
intimidating employers or laborers
794
conspiracy to seize mine
794
taking or receiving saw-lngs unlawfully
795
concealing estray
795
harborine Indians
796
voting unlawfully at town-meeting
796
Injurious acts not expressly forbidden
796
medicine, unauthorized practice of
802
unlawfully burning prairie
808
messenger failing to deliver poll book
92
sending pauper out of county
..,, 162
diversion of school money
.186
fa!se report by district clerk
185
vioiatlngjail regulations
884
MISNOMER, when allowed
881, 817, 502
See Name.
MISTAKE in will, how corrected
318
consent given by, voidable
336, 345
mav be of fact or law
337
of fact, defined
^.. 337
of law, defined
337
of foreign law. Is a mistake of fact
337
in written contract, not to be followed
». 341
to rescind for, when not lost by agreement
845
thing obtained by, must be restored when
346
held in trust
383
contract made through, not specifically en
forced
463
mav be compensated for, when
463
in written contract, may be revised, when
463
gronnd for rescission, when
463, 4t>4
in pleading, etc.. court may correct
502
disregarded, when
872
judgment through, relief against
502
of fact, disproving intent, a defense
697
MOCK AUCTIONS
777
MORTGAGE, in general
430
defined
430
nature of lien of
430
transfer as security deemed a
430
bottomry and respondentia not governed by
law of
430
absolute transfer may be shown to be, when — 430
what may be subject to
430
effect ot, upon after-acquired title
430
does not bind mortgagor personally
430
passes by assignment of debt secured by It
430
on propertv adversely held, effect of
719, 430
power of sale may be given by
431
under, is a trust
431
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how can be executed
431
must be in writing, etc
431
alien upon what
431
against whom
431
doeo not entitle mortgagee to possession
431
person bound by. may not impair security
431
may be foreclosed
431
record of. assignment of
431
effect of.
431
discharge of .
431
of certificate of discharge of
432
on satisfaction of, certificate to be piven
433
of real property, how created
430
form of
'
432
who mn«t satisfy after succession or devise. 432
record of, how made
432
effect of
432
grant intended as, how must be recorded
432, 433
foreclosure of
578, 581
of personal property, form of
483
how to be executed
434
may be forelo^ed, how
433
tiling of. necessary
433
effect of
433
mode of
484
where
438
renewal of
434
duty of officers concerning
434
when defects in, disregarded
434
negligence of officer in, not to prejudice 434
provisions concerning, do not apply to
ships
486
removing or destroying chattels subject to. 771
when mortgagee may take property under . 434
property covered by. may be attached, etc.. 434
of a ship, must be recorded
435
factor ha-* not authority to execote
393
See Lien.
MOTHER of legitimate child, rights and duties of. 221
of illegitimate child, rights and duties of
221
succeeds to its property
323
property of, passes to child, when
322
right of, to letters of administration
615, 617
to guardianship
.
663
MOTION defined
591,565
how mode
565
preferred
565
notice of
565
reference to take affidavit on
565
to set aside indictment
886
for removal of action
839
to postpone trial
842
for a new trial
857
in arrest of judgment
857
MUNICIPAL CORPORATIONS. See incorpora
tion nf Towns and Ci'ics, Township* School

District.
MURDER denned
725,726
design, when inferred
851. 725
premeditation In
726
anger or intoxication no defease
726
punishment of
726
place of trial of
726, 814, 815
no limitation of prosecution for
816
See Homicbtc.
NAME, fictitious, party designated by, when... 831, 502
of person, town, etc., change of
■ 598
suing in. fals*
723
Sroceeding, if party indicted by wrong
831, 835
-ee Fictitious Name.
NAVIGATION, obstruction of
757
rules of
251
NEGLIGENCE defined
800
degrees of
473
Blight, defined
473"
ordinary, defined
473
gross, defined
473
liability for, in general
252, 346
of depositary for, how limited
355
of guest, excuses innkeeper
356
hirer must repair injuries caused by his
361
liability of employer for, how limited
365
of employe for
365, 366
of carrier for
379,380
See Carrier.
when relieves principal from liability
390
of agent, principal responsible for, when
891
of insured, does not exonerate insurer
411
of officer filing mortgage, not to prejudice
434
causing death, liability for
590
excusable, relief In case of
577, 502
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NEGOTIABLE INSTRUMENT defined
441
must be for payment of money absolutely
441
payee of, must be ascertainable, when
441
may be In alternative
441
date, etc . of
441
may contain pledge
442
must not contain other contract
442
may bear any date
442
different species of
442
interpretation of
442
as to time of payment
442
as to place of payment
442
when payable to order, etc
443
to fictitious person
442
when issued unindorsed
442
when and for what presumed to be made
442
indorsement of, defined
442
how to be made
442
may be made oil separate paper, when
442
general, defined
443
how made special
448
special, defined
443
how may destroy negotiability
443
Implied warranty of
443
before delivery to payee, effect of
443
without recourse, effe- 1 of
443
gives privity to contract
443
party milking, has rights of guarantor
443
for accommodation, rights ot party making 443
without consideration, when binding
443
in due course, dt-fined
443
rights conferred by
444
of blank
444
blanks in. may be filled up, when
444
presentment of. for payment
444
not necessary to charge principal
444
how made
444
apparent matnrity of. defined
444
surrender of. etc, may be required on payment
of
445
dishonor of. defined
445
notice of, by whom given
445
form ol
445
how served
445
after death of party
446
at what time given
446
agent need only give principal
446
time allowed party receiving, to give.. . 446
takes eftVct in whose favor
446
when excused
446
presentment and notice of dishonor of, when
excused
446
delay in, when excused
447
how" wai ved
447
how extinguished
447
how revived after extinction
447
implied warranty on sale of
351
duties of agent employed, to collect
369
See Bank Note* Bill of Exchange, Promissory
N'tte, Cltccques.
NEW TRIAL, in Civil Cases, defined
527
canses Tor
527
motion for, upon what made
527
when to be made
527
court always open for hearing of
481
notice of. what to specify
527
where heard
527, 528
granted without motion, when
528
when no verdict Is given
523, 691
in man damns
598
in special proceedings
595
when ordered on appeal
480, 550
In Criminal Casks, defined
857
effect of granting
857
court may grant, in what cases
857
application for. when to be made
857
on special verdict ordered, when
854
when verdict prevented
852
when jury not all presmt at giving verdict.. .. 853
NOLLE PROSEQUI abolished
880
NONSUIT. See Dismissal.
NOTARIES PUBLIC, appointment and term of . . 23
how qualify
28*
records of. where filed on vacancy
23
protest of bills and notes by
451, 23
records of evidence
24
seal of
24
commission to be recorded
24
full credit to official acts of
24
may administer oathe
31
fees of
169
may issue subpoena
567
take deposition
559

930
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NOTARIES PUBLIC—Continued.
take acknowledgment
306
Sec Officers.
NOTE, promissory. See Promissory Note* Negotia
ble Instrument.
NOTE OP ISSUE
520
NOTICE defined
474
actual defined
474
constructive defined
474
who deemed to have
474
false, not made valid by subsequent event
474
record of real mortgage operates as
432
of assignment of mortgage operates as
431
filing of chattel mortgage operates as.
433
legal, must be in writing
»65
i
how served
565
N OVATION defined
333
how made
333
a contract
333
may be rescinded, when
333
NUISANCE defined
586, 470
nothing authorized by statute, tu be deemed... 470
liability of successive owners of
470
abatement, of does not prejudice claim for dam
age*
470
public, defined
752.470
not le2alized by lapse of time
471
remedies against
471
by indictment, how regulated
471
when private person may sue for
471
may be abated by whom, and how
471
maintain! ue, etc., a misdemeanor
752
private, defined..
470
remedies against
586. 471
may be abated by whom, and how
471
only upon notice, when
471
penal law specifically euforced against
461
OATH defined
475,881
administration of
31
affirmation, when ailowed in place of
31
defined, in reference to perjury
714
of office, violation of, not perjury
714
extrajudicial, taking or administering
718
OBLIGATION defined
396
how created
325
interpretation of
326
joint or several
326
joint, when
326
contribution between parlies to
326
conditional, when
326
species of
327
what must be done before enforcing
327
when condition of, void
327
involving forfeiture, how interpreted
327
Seo Qmditions.
alternative
327
right of selection under, who has. . .
327
how lost
327
how to be. exercised.
327
how interpreted, when one alternative void 328
transfer of burden of
328
of right of
328
running with laud
328
See Covenantsextinction ot
32ft
by performance
329
. See Performance.
by offer of performance
330
See Offer of Performance.
by prevention of performance
>
332
See Pretention nt Performance.
by accord and satisfaction
333
See Accfud, Satisfaction.
by novation
333
See Novation.
by release
334
See Release.
created by contract, see Contract.
imposed bylaw
346
to abstain from injury
346
to eompensate for dece't
346
to restore thing wrongfully acquired
346
upon demand
346
without demand
346
lo compensate for negligence
346
damages fur h reach of
458
subject of ownership
229
how far a good consideration
339"
Implied warranty on sale of written
351
not implied from creation of lieu
428
specific performance of
462

Page.
See Specific Performance. Agency, Carriage.
Deposit, Exchange, Guaranty, Hiring* In
demnity, Insurance. Lien, Law, Negotiable
Instrument* Partnership, Service, Trust
OBSCENE books, etc., see Indeeent.
OCCUPANCY, title acquired br
296
OCCUPYING CLAIMANTS. ..."
585
OFFENSE. Pea Crime.
OFFER of judgment
683. 554
to liquidate damages
564
OFFER OF PERFORMANCE extinguishes obli
gation
330
for payment of money, when
331
partial, of no effect
330
to be made by whom
330
to whom
v
330
where
331
when
331
with compensation for delay
331
to be made in good faith
331
to be unconditional
381
except as to certaiu things
331
party making, must be able
331
receipt may be required upon
331
objections to mode of. when waived
338
thing offered upon, need not be produced
331
mast be kept separate
331
title to. vei-ts in ereditor, when
333
how to be kept by debtor
332
effect of, on incidents of obligation
333
of conditions concurrent, necessary, when
327
excused, when
827
ability and willingness, when equivalent to
444
OFFICE, lawful exercise of, not enjoined
465
action for usurping
568, 569
for forfeiture of
563
acting In, without qualifying
70S.
falsely assuming
706
. buying or selling appointment to.
707. 708
such appointment void
70S
wrongful exercise of.
708
See Officers.
OFFICERS, civil, how to qualify
7
bonds or
7, 8
oath of.
7, 8
term of, commences when
9
shall qualify, when
9
effect of fai'lure, to qualify
9
bonds and oaths of. how construed
9
to account before a second term
9
must deliver books, etc., to successor
5, 50, 9
deputies of
10
of new counties appointed, term
32
county, enumerated
34
who eligible as
34
certain, to settle with county board
99
resignation by, to whom made
49
vacancies, events causing, t
49
causes for removal of certain
49
action to remove
811,813, 50
vacancies, how filled
50
when not to be filled
50
appointments in writing, term
51
appointees to vacancies, how qualify
51
when may resign
93
who eligible as
95
dereliction by certain, forfeits pay
12J
compensation of
164, 173
affidavit of time, when required
173
payment to, without
173
acts of certain, legalized
196
actions against, place of trial of
493
determination of, how pleaded
500
privilege of. as witness
563
executive, giving or offering bribe to
707
asking or receiving bribe
707
attempting to intimidate
707
resisting
707
asking or receiving excessive fees
707
taking reward for omitting or delaying
official acts
."
707
taking fees for services not rendered........ 707
taking reward for services in extradition.. . 707
refusal to surrender seal, etc., to successor. 706
de facto, val idity of his acts
70S, 706
administrative, same provisions apply to
708
judicial, offering bribes to. .
710
taking bribes
710
receiving gifts from parties
711
ministerial, permitting escape of prisoner
717
injury to records or embezzlement by
717
committing other unlawful acts
717
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refusing to receive prisone r into his custody. . . 717
delaying to take prisoner before magistrate 818, 717
public arresting, etc., without authority
717
refusing aid to, in making arrest, etc
810, 717
misconduct by, in executing search
717
obstructing, in discharge or duty
718
attempt to intimidate
718
omission of duty by
811, 722
disclosing indictment
723
giving false certificate
723
detaining wrecked property
751
embezzlement by
760
taking interest hi contract made by him
760
official misconduct by
760.761
peace, duty in suppression of riot
8l<", 811
powers and duties in making arrest . . .819, 820
See Office* Township, Election.
OMISSION, in proceeding, how supplied
502
ORDEK defined
591, 565
made out of court, how vacated
549
how reviewed
•
549
appeal from
479, 480
court always open for entry of
481
out of court how made.
565
of probate court
657
ORDERS, incorporation of
293, 292
OVERSEKRS OF THE POOR. See Poor, O-unty
Coinmhvtiomrs.
OWNER. See Propertj/.
OWNERSHIP. Sec Property.
PAPERS defined
474
transfer of, on change of venue
690, 674, 492
to be furnished conrt
520
admission and inspection of
6S2, 555
lost or withheld
567
filing and service of
565
production of, in probate court...
605
PARDON does not restore conjugal rights
212
governor, power to grant
873
PARENT, child protected against abduction of. . . 211
deserting or neglecting child
737
PARENT AND CHILD, by birth
221
when relationship of, legitimate
221
rights and duties of
221, 222
not liable for each other's acts
222
succession of, to each other's property .. .321, 322
by adoption
223
contract of either avoided by duress, etc., of
the other
336
mama yes between forbidden
212"
See Child.
PARTIES to civil actions
488
how designated
482
on appeal
549
party in interest must sue
488
exception in case of trustee, etc
488
who may be joined as plaintiffs
4H9, 584
who may be made defendants
489, 584
united in interest, must he joined
489
need not be joined, when
489
in case of general interest, of many
489
of several, liable on instrument
490
married woman as
488
infant us
675, 488
effect or death or disability of
573. 490
of transfer of interest of
490
others ordered brought in as, when
491
intervention of
...... 491
interpleader of
491
special partner need not be joined as
402
executor, not qualified, need not be
643
for partition
571, 572
unknown or absent
571, 495
cannot serve summons
494
defect of, gronnd for demurrer
497
examination of
555
in supplementary proceedings
543, 545
may submit case without action
596
service upon
566
to special proceedings
592, 591, 593
to criminal actions
806
to crimes, classification of
698
to contracts, see Contractu.
PARTITION, general provisions as to
570
place of trial of
492
guardian of infant, defendant in
489
of real estate of decedent
653
PARTNER, who is
395
part owner of ship is not
396
can only be admitted by unanimous consent
395
interest of, in partnership property
395
share of, in profits and property
395
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may require Arm property, to be applied to
debts
396
lieu of. upon partnership property
396
relation of, confidential .. ,
896
is a trustee
896
obligation of, as trustee
396
must act in best of faith with co-partner
396
may not take advantage of co-partner
396
must account to the firm
396
entitled to compensation for expenses
■ 396
not for services
396
may renounce partnership, how
396
effect of renunciation by
396
who liable as
398
General, authority of
397
to bind minority of co-partners
397
as agent for the firm
397
to bind firm by contract in writing
387
to make general assignment, when
397
to dispose of good will, when
397
of whole property, when
397
confined to acts in good faith
397
in liquidation
399
profits made by, belong to firm, when
398
liability of
398
joint with co-partner
398
for acts of co-partner
396
continues after dissolution, when
399
notice of withdrawal of, when sufficient
399
may act in liquidation, when
399
in what maimer
399
in special partnership, has sole authority
402
may sue, etc.. without special partner
402
liability of
403
Special, authority of
402
may investigate and advise
402
may lend to or for firm
402
claims of, on firm are subordinate
402
not necessary party to actions by or against firm 402
may not withdraw capital
402
may receive interest and profits
403
when becomes general
403
liability of
403
of contribution of
403
as general partner
401, 403
new, how admitted
404
may quit partnership, how
404
transfer from one to another does not avoid in
surance
406
insurance by, when applicable to partnership
Interest
408
See Partnership.
omitted in action, proceeding against
496
cannot be administrator of deceased partner... 415
powers and duties of surviving
899, 642
PARTNERSHIP defined
395
interest defined
231
joint use of ship, does not create
395
how formed
.'."
395
property? defln ed
395
interest of partners En
395
to be applied to partnership debts
396
what presumed to bo
396
how passes by succession
399
exemption of.
536
profits and losses, how divided
395
obligations of parties to
396
See Partner.
renunciation of
396
effect of
896
general, defined
397
bound by decision of majority
397
each partner agent for
397
authority of partners in
897
acts in bad faith do not bind
897
obligations of parties to
398
profits of partners belong to
898
partner In, may not engage In certain busi
ness
898
may engage in other business
898
must account for certain profit*
398
liability of
398
of one held out as
398
who liable aa
398
dnration of
398
how dissolved
398
partner may withdraw from, at anytime... 398
entitled to dissolution, when
399
notice of dissolution of
399
change of name, when sufficient
399
power of partners after dissolution of
399
liquidation of
399
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who may act in
899
who may not act in
399
powers of partner acting in
399
ubc of fictitious names by
749, 400
certificates*© be filed on, when
400
Special, how formed
401
of whom composed ...
401
certificate of, to be made
w 401
to be acknowledged
401
to be filed, etc
401
copy of, to be recorded
401
to be published
402
affidavit of payment of capital of, required
402
of publication of certificate of, required
402
when completely formed
402
renewel. etc., of, to be certified, recorded, etc.. 402
in what name to bo conducted
402
sign to be put up by. ..
402
who may transact business of.
402
special partner in, may investigate and advise.. 402
may lend to, and recover from
402
must not withdraw capital from
402
may receive profits from
408
when becomes general
408
general partners in, may sue and be sued alone. 402
transfers of, with intent lo prefer creditors,
void
408
liability of general partners in
408
of special partners in
403
who may not question existence of
403
how made general
408
admission of new partners in
404
dissolution of
404
fraud in, penalty for
751
partner* may agree not to do business in same
town after dissolution of
344
PASSAGE TICKETS, sale by agents regulated.... 784
by other persons forbidden
784
of certificates or receipts
785
conspiracy to sell
785
punishment for prohibited sales
785
office8 for sales of, disorderly houses
785
sales by owners, station masters, etc., allowed. 785
requisites of
.. 786
penalty for selling incomplete
786
requisites of indictment
786
PAUPERS. See Poor.
selling liquor to.
798
PAWNBROKER, acting without license
748
refusing to exhibit stolen goods
748
selling pledge too soon
748
concealing name of purchaser, etc
748
PAYMENT defined
330
application of general
330
of lest* than liquidated debt, when satisfaction.. 333
time allowed lor
843
to agent, when sufficient
890
when necessary to cluim on indemnity
420
See Performance, Offer of Performance.
efl'ect of, on limitation
•
487
examination of plaintiff as to
519
of debts of decedents
649,605
PEDDLERS, license required
161, 160
granted by county board
160
authority under
160
temporary permit by clerk
160
certain persons excepted
161
territorial license
119
PENAL CODE, title of
900,695
object of
695
not to be strictlv construed
696
PENALTY imposed by contract void
343
BUrety not liable bevond
424
specific relief not granted to enforce
461
contract with, may be speciflcilly enforced
462
action for, limitation of.
486
place of trial of....?
492
arrest in
508
iu Justice's court, when
673
when collected, goes to county fund
802
incurred, not released by repeal
900, 476
PENNINGTON COUNTY defined
192
organization provided for..
193
PERFORMANCE of obligation extinguishes it. ... 329
by one joint debtor relieves all
329
to one joint creditor sufficient
329
in mode directed by creditor sufficient
329
effect of partial
329
when called payment
330
application of general
330
of condition precedent, necessary when
327
when excused
327
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offer of
830
See Offer of Performance.
prevention of
3S2
See Prevention of Performance.
what time is allowed for
331, 343
partial does not extinguish lien
429
specific
k
.*.
462
of conditions precedent, how pleaded
560
PERISHABLE PROPERTY', sale of. on attachment 512
on execution
536
PERJURY defined
714
irregularity in administering oath, no defense 714
mating of deposition, etc., is complete, when 715
incompetency of witness, no defense
715
witness neednot know his evidence material.. 715
stating what one does not know to be true. . . 715
punishment of
715
nummary committal of witness suspected of.. 715
securing proof of
715
convict of, when incompetent as witness
715
subornation of
•
715
indictment for
832
PERPETUATION OF TESTIMONY
564
PERSONAL PROPERTY defined
801, 475, 230
by what law governed
.*. «*i*4fl|
accession to
98
See Accession.
transfer of
303
See Transfer.
bequest of
3U
See Will Bequest.
real property, when deemed —
318
mortgage of.
431
See Mortgage.
pledge of
435
See Pledge.
remedies concerning, see Damage*. Specific Relief.
See Property, Corporation, Good WuL, Product
of the Mind, Ship, Trade Mark.
verdict in action for
524
judgment in action for
...vM
PERSONAL RELATIONS
211
See Marriage, Parent and ChiUL, Guardian,
Ward, Master, Servant.
PERSONAL RIGHTS defined and regulated
210
PERSONS, general provisions as to
208
meaning of the word
880, 801, 474
PERSONS OF UNSOUND MIND defined
208
custody of, how regulated
208
contracts of
^9
wills of
209,311
liability of. for wrongs
309
marriage of, may be annulled
214, 215
guardian of. may be appointed
665, 224
proceedings "for appointment of
665
powers and duties of. .
. . .,.
665
may be placed in asylum
153, 226
restoration of, how adjudged
665
service of summons against
494
limitation of actions by
612, 484, 4Stj
service upon
656
embezzlement of estate of
671
incapable of crime, when
697
if acquitted, how disposed of
855, 697
unlawful confinement of
751
force to restrain, lawful when
JW
PETITION to perpetuate testimony
564
to incorporate town.,
...„„,r„*^»^
for organization of county
31
to change name
598
to locate, change, etc., highway
125, 126
for mill-site
661
to take land for railroad
269
for probate of will
767
for letters of administration
... 616
to revoke letters
617
for sale of decedent's estate
633, (&>
for appointment of guardian
633
PHYSICIAN not compelled to serve as juror
26
malpractice- from intoxication
748, 727
who qualified as
802
unauthorized practice as, punishable
802 ,
of countv jail
883
P1EKS. interfering with
792
PILES, removing from embankment
792
PILOT, shipmaster must take, when
876
liable for negligence of, when
39*
acting, etc.. without license
75*
PLACE OF TRIAL of civil actions
674, 4*1
change of
674.492
of criminal action, change of
......839, 690
of public offenses
....813, S15
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PLAINTIFF, who is
482
who may be joined as
489
complaint, first pleading by
497
capacity to sue, demurrer for want of
497
in attachment, may sue instead of sheriff
514
must furnish copy of pleadings, etc., to court. 520
failure to proceed, dismissal for
528
judgment for one or more of several
528
may be required to give security, when . .519, MS
relief granted to
528
death of, pending action
490
to have satisfaction of but one judgment
490
See Partial.
PLATS, town or city
84, 87
of townships
52
by county surveyor
r
48
PLEA to criminal complaint
690
to indictment, kinds of
838
must be oral
838
form of
838
of guilty, by defendant in person
838
may be withdrawn, when
838
of not guilty, what puts in issue
838
what may be shown under
839
entered on refusal to plead
839
of former acquittal
849
See Pleading*, Defendant, Indictment.
PLEADING, in Civil Actions
497
existing forms of, abolished
497
efficiency of, how determined
497
must be subscribed by whom
499
verified, when
353, 499
verification of, form of
499
by whom to be made
499
items of account need not be set forth in . . 499
to be liberally construed
500
improper matter in, may be stricken out . . 500
when will be made more definite, etc
500
judgment, etc., how may be stated in
500
performance, how may be stated in
500
claim on instrument for money
500
private statute
500
mistakes in
501
amendment of
504
See Amendment.
copy of amended, must be served
502
certain errors and defects in, disregarded. 503
supplemental
503
when to be filed
566
lost or withheld
567
striking out, for refusal of party to testify. 556
See Complaint, Answer, Demurrer, Reply.
In Criminal Actions, forms of
830
sufficiency of, how determined
830
judgment, etc., how may be stated in
532
private statute
832
errors and mistakes in
872
on part of territory
831
See Indictment.
on part of defendant
837
See Demurrer, Plea.
In Justice's Coukt, civil cases
676
criminal cases
690
PLEDGE defined
435
what to be deemed
430, 435
Hen of, dependent on possession
435
covers increase of property
435
lienor may, to extent of lien
:
435
factor valid
may not
393
•when
against real owner
435

POISON-Continued.
laying out
755
See Attempt to KOi.
POISONING food, wells, etc
748
cattle
789
POLICE, in cities, etc., how regulated
809
duty of officer in charge of
810
POLITICAL CODE
1, 206
may be referred toby title
900
POOR, overseers of, commissioners are
146
suits by and against
146
duty of, generally
148, 147
in county without poorhouse
147
as to complaints by poor
148
to bind out poor children
228, 151
return by, to county clerk
149
compensation of
149
settlement with countv board
149
each county to relieve its own
146
settlement how acquired
146, 147
allowance to certain
148
when settlement uncertain
148
of other county, relief to, when
148
removal of, to proper county
149
non-resident sick, relief to.!
160
burial of
150
asylum for
150
superintendent of
150, 161
physician of
150
tax for
151
inspection of
152, 151
instruction at
151
discontinuance of
»
151
tax for support of
182
sending out of proper county
152
bringing in pauper
152
appeals in matters of
148, 151, 152
PORT WARDEN, acting as, without authority.... 754
POSSESSION of real property, when mav be re
covered
461
of personal property, how recovered
462
change of, not necessary to mortgage
430
necessary to pledge
435
to transfer of chattels, when
466
mortgagee, when entitled-to
431
of real estate, when presumed
483
of tenant, possession of landlord
484
adverse, what constitutes
484
of estate of decedent, who entitled to
626, 624
of executor, etc., is possession of heir
642
POWER, in relation to real property
244
limited to those specified
244
defined
244
author of, defined
........!!..! 245
holder of, defined
245
general
246
sPe««l.-245
beneficial
245
in trust
245
general
245
special
245
who can create
245
who may hold
245
how created
245
reserved by grantor of estate
245
irrevocable
245
lien upon property
246
execution of, by whom
246
how made
246
by devise
246
when not by will
246
when authors directions as to, binding.. . . 246
not binding
246
consent of third person to, how given
247
how far necessary
247
may be compelled, when
249
instrument in, need not recite power
247
may be recorded
247
suspension of alienation by, how com
puted
247
what estate may be given by
247
how affected by fraud
247
excessive, disposition by virtue of
247
married woman may be vested with
247, 248
vested with, may act as if unmarried.. 247, 248
absolute, gives estate in fee, when
248
when deemed absolute
248
to life owner to make leases, grantable
248
cannot be separated from estate
248
how extinguished
248
bound by mortgage
'. V.*.'.'. V " 248
special and beneficial, liable to creditors. .... 249
beneficial, not specified, void .
249

to secure another's obligation
435
when may be withdrawn
436
holder, defined
436
obligations of.
436
how may be exonerated
436
further, when may be required
436
sale of, may be made, when
436
not until demand made
436
notice of, necessary
436
when may be waived
436
demand before, may be waived, how
436
how made
436
pledgor may compel, when
437
evidences of debt under
436
pledgor entitled to surplus at
437
what pledgee may retain from
437
filedgee may purchase, how
437
oreclosure of.
437
See Lien.
„„.??*£t* oont«ined in negotiable instrument ... 442 .
POISON, sale of, must be recorded
754
refusing to exhibit record
755
selling without label
755
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in trust, is imperative
249
shares of beneficiaries under
249
execution of, after death of trustee
249
when devolves upon court
249
m a v be adjudged for creditors
219
defective, may be cured
249
certain provisions apply to
249
POWER OF ATTORNEY, certain provisions not
applicable to
244
gratuitous employe under, must act.
365
bv married woman, how must be executed
302
PRAIRIE FIRE, setting out
75*5
regulation of
803, 804
PRAYER for relief in complaint...
49.
PRELIMINARY EXAMINATION, magistrate's
duties on
821, 824
rights of defendant
821, 822
defendant discharged, when
822
held to answer, when
822
in what eases, admitted to bail
822
when committed
822
securing witnesses before grand jury
823
PRESCRIPTION, title acquired bv
?.. 296
PRESENTMENT defined
827
twelve jurors must concur in finding
825, 829
must be signed by foreman
829
proceedings on presenting
•. — . 829
See Negotiable Instrument.
PRESUMPTION that grant was delivered at its
date
300
that gift is made in view of death
304
that right or obligation is joint
326
that creditor's retention of part performance is
not voluntary
330
that written instrument is upon consideration 340
as to origin of uncertainty in contract —
342
of extent of damages, may be agreed upon,
when
344
that depositary is in fault in certain cases
355 .
as to term for "which real property is hired
3t>2
that hiring of real property is renewed, when 362
that master's certificate to sailor is true
371
that managing ship owner has no compensa
tion
372
as to dealings between trustee and beneficiary 384
as to time representation in insurance refers to 407
that insured is aware of prior loss
— 413
that negotiable paper is for value
442
that bill of exchange is dishonored, when
444
as to damage for conversion of personal prop
erty
459
as to adequacy of damages as relief
162
that parties intended a fair agreement.
403
conclusive, that certain transfers are fraudu
lent
466
See Eviiience.
that possess ion follows the legal title
483
that tenant's possession is landlord's
484
of death, when arises
563
of negligence from killing stock
590
as to proceedings of probate court
006
that defendant is innocent
8-17
of murder from homicide
851
PRETENDED TITLES, buying or selling
719
PREVENTION OF PERFORMANCE, when an ex
cuse
332
rights of debtor in case of
332
PRINCIPAL docs not follow incident
301. 473
incident follow s
430, 301, 473
In AftKNcY nuri agent, defined
. 3SK
relations of
:1Sn
may authorize agent to do what
388
agent cannot have authority to defraud
389
consideration not necessary to bind
389
must have power to do act ratified
:*sy
authority conferred by
389
may be disobeyed, when
390
represented by agent for what purposes.. . 390
bound by incomplete execution of authority,
when
390
deemed to have notice of what
390
bound bv act in excess of authority, how
far
390
under ostensible authority, when
W0
by Instrument, when
391
exonerated by payment to agent, when
390
claim against agent may be set ofl" against,
when
"
391
responsible for wrongs of agent, when
391
agent, when responsible as
391
must not deliver to, when
391
has no connection with sub-agent, when
392
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represented by sub-agent, when.
392
agency may be revoked by, when
392
In Guaranty, consentof, not necessary to guar
anty
421
removal of, equivalent to insolvency
423
liability of guarantor on default of..?
423
notice to guarantor of default of, when neces
sary
423
obligation of guarantor cannot exceed that of. 425
guarantor liable notwithstanding disability of. 42!
guaranty for successive liabilities of
423
guarantor released by certain dealings with... 42;
not released by delay in suing
424
by discharge of, by act of law
424
indemnified by, how far liable
424
In Suretyship, apparent, may show he Is surety. 424
surety may require creditor to proceed against 425
may compel, to perform obligation
425
may enforce creditor's remedies against-.. 42>
entitled to application of property of, to dis
charge of obligation
425
must reimburse surety
425
In Crime, who is
".
698
local jurisdiction
815
and accessory, distinction abolished
833
PRINTERS, legal rates for
171
•PRISON defined
713
escape from
887, 712
attempting
712. 713
selling liquors in
721
PRISONER defined
713
rescuing, from custody
717,712
re-arrest of. after escape
820, 712
aiding, to escape
713
permitting escape of
717
refusing to receive, into custody
717
reconfining. when discharged .".
751
concealing, to prevent discharge
896, 751
treatment of juvenile
..889
release of, on habeas corpus
892
PRIVILEGED COMMUNICATION, definition of
735. 210
in session of grand jury
828
PR1 VI I .Ei i ED PUBLK ATION, definition of
210
report of official proceeding is
735
PRIZE Kill I IT, punishment of
759
challenge to. punishment of
759
defined
759
betting on
759
leaving territorv to engage in
759
place of trial....
814,759
officers to report suspicion of
759
PROBATE CODE
605, 672
title of
900
PROBATE COURT, established
46
is a court of record
46
always open
46
terms of
. . 46
iudgc of. when elected
M
office at county seat
46
rouiitj provides furniture, etc., for
46
w hen "not to be counsel
46
w lieu disqualified to act
606, 629
may administer oaths
ol
[tow err* of
606
ices nf
153, 167, 16y
jurisdiction of. generally
605, 481
proceedings of, how construed
606
issue. f\v.\ in, when sent to district court
606
oi what cuiniiy, lias jurisdiction
6*17
onier> Ji ud decrees of
657
i nations ..I', what to con la,in
6.-**
trials, judgments, etc.. in
657
may appoint attorneys for parties.
658
rei'tain judgments, etc., of. must be recorded. 658
appeal* from....
659
PROBATE Jl'DOE. See Probate Cvurt.
PROCESS defined
478
form of civil
478
amendment of
502
lost or withheld
567
service of
566
of probate court, service of .
606
when it may be served on Sunday
700
maliciously serving in holy time
701
taking, etc!, property in custody under
712
resisting, in county in insurrection
Sll, 717
disobeying or resisting, is contempt
720
combination to resist
...... 75<*
civil, not served on election day
95
PRODUCT OF THE MIND, how" far subject of
ownership
294
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PRODUCT OF THE MIND—Continued,
shares of joint owners of
295
may be transferred
295
exclusive right to, how lOBt
295
rights of second author of
205
PROFANE SWEARING defined
699
punishment of
699
summary conviction for
699
PROHIBITION, writ of, general provisions
591
issue and hearing of
595
provisions applicable to
f>9.r)
of action, effect on limitation
487
PROMISSOKY NOTE defined
452
instrument in form of bill of exchange, when
deemed
452
certain provisions apply to
452
effect of delay of presentment of
452
apparent maturity of
145
days of grace oh
448
See NeantialiU Instrument.
PROOF of Instruments for record
.106
by whom taken
306
by whom made
307
officer must know person making
307
where witness, etc.. are dead, etc., how made 307
certificate of
308,309
of service of summons
4!K>
failure of
502
laws of other state or territory
562
of will
607
PROPERTY in general
229
defined
801, 475
nature of
229
ownership in
229
in what may exist
229
_
modifications of
230
conditions of
232
termination of
234
real, what
229. 230
persoiuil, what
280
always has an owner
230
what owned by territory
230
who may hold
230
interests in
230
absolute
231
qualified
:
231
several
231
joint
231
f>artnership
231
n common
231
present
231
future
231
fierpetual
231
imited
231
vested
231
contingent
231
future, may be in alternative
231
not void because improbablo
232
posthumous children take, when
232
passes by transfer, etc
232
only those specified
232
when void for suspension of alienation 232
how defeated
234
what deemed time of creation of
234
conditional
232
restraints upon alienation of
232, 233
accumulation of income of
233
See Accumulations.
rights of owners of
233
who to have income in certain eases
233
ownership of, how terminated
234
real or immovable
235
See Real Property, Estates, Servitudes, Uses
and Trusts, Pnuers.
personal or movable
250
See Thing in Action. Ship, Corporations, Pro
duct of the Mind, Trade Marks, Good Will,
Letters.
acquisition of
296
by occupancy
296
amounting to prescription
296
by accession
297
See Accession.
by transfer
290
'
Sec Transfer, Grant.
by will
311
See Will.
by succession
321
See Succession.
sale of
348
See Sale.
exchange of
352
See Exchange.
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deposit of
053
See Deposit.
loan of.
358
See Loan.
hiring of
361
See Hiring.
,
carriage or
373
See Carriage.
insurance of
404
See 7nsurance.
lien ui>on
427
See Lien.
mortgage of
430
See Moi-tgage.
pledge of
435
See Pledge.
distrained doing damage, action for
500
execution agaiust
532
perishable, levied upon
512, 636
forfeited to state
570
force in defence of. lawful, when
807, 211, 734
PROTEST. See Biffs o/ Kxc)tauge.
PROVISIONAL REMEDY, after allowance of.rourt
has jurisdiction
4!J6
species of
503
See Arrest and Bail, Claim and Deliver)/, In
junction, Attachment, Receivers, Deposit in
Court.
PUBLICATION of dissolution, etc.. of partnership
,
KM, 39!)
of formation of special partnership
402
of renewal of same
102
service of paiiers by
676, 560, 531, 195, 572. 571
of notice of execution sale
5,!6
of notice of sale under mortgage
579
of laws
4
of proceedings of county board
40
of delinquent tax list
114
of statement of insurance company
283
judgment after service by
518
i u probate court
<S57
of false report of court proceedings
-.»-., 720
PUBLIC EDUCATION
173
donations for
186
See Superfntenderit of PuMic Instruction,
County Superintendent of School's, Public
Schools, School District.
PUBLIC SCHOOLS, visitation of
174, 176
sectarian instruction in, discouraged
174
superintendent of
175
teachers of, institutes for
— 187, 175, 186
to file report witli district clerk
185
examination of
177, 174
hiring of
184
free to whom
184
branches to be taught in
184
revenue for support of
184, 185
in cities, etc., entitled to share of public fund. 185
See Superintendent of Public Instruction,
County Superintendent of Schools, School
District.
PUNISHMENT for crime, species of
805, 695
must be preceded by conviction
805, 696
how determined
696
of felonies and misdemeanors
696
who liable to
6%
mitigation of
775, 797
PURCHASER, record of conveyance, notice to
subsequent
310
for value, relieved from defective execution of
power
247
fraudulent grants, etc., void against
310
exception in case of notice to
310
when grant is revocation of power in
favor of
310
unrecorded conveyance, when void agaiust 309
title of, unaffected bv certain provisions. . . 311
by trust
384
uufiled chattel mortgage, void against
433
specific performance not enforced against. 463
certain transfers void against
466
grant with defeasance, absolute in favor of.
when
433
lien void against, when
429, 430
QUALIFICATION for olHce
7, 9
See Officer*.
QUARANTINE LAWS, violation of
752
QUESTION of fact, actual fraud is
466, 387
of fact, not in issue by pleadings, trial of
482
decided by Jury
'
847
of law decided bv court
847
QUO WARRANTO, action in place of
568
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RACING on Sunday
700
near religious meeting
701
near a court
721
for wager, declared a nuisance
747
how punished
747
on highways
757RAFFLE. See Lottery.
RAILROAD CORPORATION'S, taxation of
102
powers of, enumerated
273, 268, 269
proceedings by. to condemn lands
269, 271
rights and duties of, as to ways
277, 271
occupation of streets, etc., by
272
may cross, etc., other railroads
272
consolidation of
272
proceedings for
...
274,275
«ffectof
275
obligations after
275
extension of road into other states
272, 273
power of. to mortgage property
273
to aid other railroads
275
annual report of
276
general duties of
276
penalty for violation
276,
when not liable for personal injuries
277'
duty to passengers
277
to keep bridges in repair
277
to erect signs at crossings
277
as to bell and whistle
756, 277
to make crossings
278
when passenger may be ejected
278
liability of, for injury causing death
590
for stock, killed or injured
590
contracting excessive debt
783
such debt valid
783
malicious injury or obstruction ol road of
788
See Corporations. Carrier.
RAILROAD TICKETS. See Passage Tickets.
RAPE defined
735,736
when physical ability must be proved
736
two degrees
736
punishment
736
RATIFICATION,
voidable contract valid by, when ;B8
\TU
See Agency.
iuencji. Aticnt.
REAL ESTATE. Sec Real Property.
REAL PROPERTY defined
S01, 475, 229, 230
interests in. how denominated
232
by what law governed
235
estates in
235
of inheritance
235
fee simple
235, 236
fee tail, abolished
236
freehold
236
for years
236
at will
236
future
236
in reversion
236
remainder
236
termination of
237
burdens or servitudes upon
238
See Easements, Servitudes.
rights of owners of
240
in respect to water
240
how may be used by owner for life
240
by tenant for years or at will
240
remedies of devisee, etc.. for rent of
240
of lessee against assigns of lessor of
240
of lessor against assigns of lessee of
240
rent of, how recoverable
241
who may sue for injury to inheritance in
241
boundaries of
...
241
sky
241
water
241
way
241
lateral support
241
trees
241
coterminious owners of, their rights
241
obligations of owners of
242
owner of life estate
242
coterminious owners
242
uses and trusts in
242
See Trust in Real Property.
powers in relation to
244
See Pincers.
of Indians, not alienable
209
accession to
297
See Accession.
transfer of
301
See Transfer.
hiring of
362
See Hiring.
when deemed personal
318
Beller of, must execute sufficient grant
"MS
agreement for sale of, must be in writing
349
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mortgage of
482
See Mortgage.
remedies concerning, see Damages, Relief.
limitation of actions to recover
483
for trespass upon
485
possession of, deemed to be under legal title 483
adverse possession of
484
entry on, when valid as a claim
183
right to, not affected by descent cast
484
parties to actions for possession of
489
judgment for sale of
529
partition of
570
actions affecting, general provisions
584
notice ol lis pendens in
585, 493
place of trial of
491
lien of judgment on
529
execution against
532
title to, under judgment set aside
495, 541
conflicting claims to, determination of
584
of religious bodies
204
REASONABLE DOUBT, in case of, defendant to be
acquitted
847
to be convicted of lowest degree
848
RECEIVER appointed, inwhatcases
516
upon dissolution of corporation
570, 516
interested party disqualified as
517
how to qualify
517
powers of
517
funds in hands of, may be invested
517
in supplementary proceedings
545
RECORD of instruments affecting real property... 305
acknowledgment, etc.. necessary to
305
affecting personal property
305
in what office
305
in what books
306
duties of registers in relation to ...41, 305, OT
affecting title to ships
.. 396
acknowledgment, etc., before
396
See Acknowledgment, Proof.
effect of
389
of want of
309
of special partnership
401, 404
of real mortgage
432, 433
of assignment of mortgage
431
of discharge of mortgage
431. 432
of assignment for benefit of creditors
467. 468
of judgment
529
of assignment of
530
of discharge of
4.
530
of justice's judgment
531
of homestead
163
proof of foreign
562
of instrument, when evidence
562
of mortgage sale
580
of probate of will
610
of letters testamentary, etc
617
stealing or destroying public
714
offering false instrument for .
714
injury to, by ministerial officer
716
of criminal action
860
of wife's separate personal property
239
of articles of incorporation
255
of mechanic's tien
588
RECRIMINATION defined
217
a cause for denial of divorce
217
REDEMPTION from lien
429
who has right of
429
how made
429
contract in restraint of, void
42$
right of, may be foreclosed
429f 431, 433
See Litn. Mortgage.
from tax sales
117
from execution sale
538
who has right of
538
time for
,
540, 539
how made
540, 539
effect of
539
waste, during time for
540
rents, etc., who entitled to
540
from mortgage sale
583, 579
RE-ENTRY, right of. not transferable
300
REFEREES, appointment of
525
challenges to
525
trial of
526
report of
526
oath of
526
powers of
526
in supplementary proceedings
544, 546
fees of
547
may issue subpoena
557
in partition, cannot purchase
,
575
bribery of
.WrtiV.
7M
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improper attempts to Influence
711
disturbing proceedings of
720
See Reference.
REFERENCE to ascertain damages from injunc
tion
510
to take account
525, 518
in general, when may be ordered
525
shall be to find facts
526
finding, has effect of special verdict
526
See Referee.
in supplementary proceedings
544, 546
to take affidavit, etc
565
in partition
572
in foreclosure
583
in mandamus
594
of claim against decedent
631
REGISTER IN CHANCERY, may require fees in
advance
172
REGISTER OF DEEDS, when elected, term of
office
34
general duties of
40
to keep numerical index, etc
41
form of same
41,42
compensation for
42
certain counties excepted
42
is ex officio county clerk
42
to record brands, etc
153
to keep estray register
155
report to grand jury
160
fees of
144, 165, 172
may require fees in advance
172
duties in recording instrument*
40, 41, 305, 306
in filing chattel mortgages
434
See Officers, Count}; Clerft.
REGISTRATION OF WARRANTS
205, 206
REHEARING in supreme court
480
RELEASE, obligation extinguished by
334
general, what not affected by
334
of one joint debtor, does not discharge others. 334
of guardian by ward
228
of power to make leases
248
RELIEF in general
454
compensatory, the usual form
454
specific and preventive, limited to special
cases
454, 461
from forfeiture
454
compensatory
455
.See Damages.
specific
461
how given
461
not given to enforce penalties, etc
461
to recover real property
461
to recover possession of personal property 462
See Specific Performance, .Revision, Rescis
sion, Cancellation.
preventive
464
how given
461
not given to enforce penalties, etc
461
See Injunction.
must be demanded in complaint
497
against judgment by mistake, etc
677, 502
how limited by complaint
528
affirmative, to defendant
528
of persons imprisoned for debt
596, 888
RELIEF BOND ACT repealed
196
RELIGIOUS bodies, real estate of
204
corporations
289, 290
See Corporations.
act preventing performance of
701
belief, compelling adoption of
.701
meeting, disturbance of
701
REMAINDER defined
236
contingent upon prior remainder in fee
236
upon term of years
237
when may be created
236, 237
when must be for residue of term
237
when must take effect
236, 237
for life upon term of years
237
upon a contingency
237
to heirs, what title vests under
237
REMEDIES in courts of justice, how divided
478
civil and criminal, not merged
478
civil, preserved
H01
REMOVAL from territory, same as insolvency,
when
'. . 423
of trustee, when and how made
387
See Executor, Administrator, Guardian.
of officers, see Officers.
RENT under lease for life, how recovered
241
dependent on life, when recoverable
241
remedies for, by assignees
240
payment of, to grantor by tenant
. . 303
See Hiring, Real Property.
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REPEAL does not revive former act
476
effect upon penalties, etc., incurred
900, 476
general act of
898
effect on prior transactions
900
REPLEVIN. See Claim and Delivery.
REPLY, in what case required
498
when and how made
498'
court may require, when
499
demurrer to
499
judgment for want of
499
allegations of, deemed controverted, when
501
frivolous, judgment on
519
in proceedings against joint debtor
553
iu justice's court.
677
See Pieadfnos.
REPRIEVE
873
RESCISSION, contract extinguished by
344
may be made, when
344
when stipulation against, docs not defeat right
of
345
how effected
345
minor has right of
208
of novation may be made, when
333
third person cannot enforce contract after
336
of sale, for non-payment of price
349
for refusal of inspection
351
for breach of wurranty
351
for by-bidding at auction
352
of ratification, when allowed
889
of insurance, when allowed
406, 109
of alteration, effect upon guarantor
424
stoppage in transit, is not
440
judgment of, in what cases granted
463
for mere mistake, not granted, when
464
may be upon condition of compensation . . 464
See Relocation.
RESCUE of prisoner
712
retaking after
.■
820
RESISTANCE lawful, when
733, 211, 807
See Self Defense.
of officers, see Officers.
RESIGNATIONS. See Officers.
RESPONDENT, who is
549
may filo transcript if appellant fails
550
except to appellant's sureties
552
RESPONDENTIA defined
4SS
owner may hypothecate by, in any case
438
master may hypothecate hy. when
438
law of bottomry applicable to
438
obligation imposed upon ship owner by
438
See Bottomrn, Lien.
RESTITUTION of mine seized by fraud, etc
145
after judgment reversed..
541, 550, 519, 495
REVENUE, auditor reports county assessments
to treasurer
12
reports lands becoming taxable
120, 12
prepares forms, etc, for assessments... 107, 12
when may remit tax penalties
12
to correct' errors in assessments
:... 12
report railroads, etc., assessments to treas
urer
12
proceedings against defaulting officers of
12
territorial treasurer assesses and collects cer
tain taxes
14
proceeds of lot-sales to be building fund
33
special county tax must be voted
124, 37, 36
to be paid in money only
37
method of submitting to vote
37
money raised, to be a distinct fund
38
townships exempt from county road, etc., tax. - 57
what property taxable
96
exempt from taxation
97, %
taxable property enumerated
98, 97
county board provides assessor's blanks, etc.. 911
lists, what to contain
99
commissioner's may extend
100
assessment, when to begin
100
property assessed at cash value
100
assessor to demand sworn statements
100
how to proceed, if refused
100
absent, etc., owners, how assessed
100
lists to be signed and sworn to
100
oath by whom ad m iniste red
100
form of
100
proceedings on refusal, etc., to list
101, 100
penalty
100
assessment roll, when delivered to clerk
101
property valued by assessor
101
assessor's oath to roll
101
sworn false list, perjury
,762, 101
"credits," defined
101
who to list property
101
commission merchants, what to list
102

y
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■
personal property, where listed, etc
101, 102
in behalf of another, where
102
corpontte property, how listed, etc
102
persons doing business in several counties — 103
insurance companies, how taxed
103
depreciated bank notes, etc., how valued
103
credits and annuities
:
103
deductions from credits
108
who deemed a merchant
104
stock, how estimated
104
who deemed a manufacturer
104
stock, how estimated
,
104
when assessors deliver roll to clerk
104
what to contain, form
104
assessor's return, neglects, etc., to list
106
commissioners, board of equalization
106
when meet, and powers of
106
may correct errors
107
county clerk, clerk of board
107
clerk to make abstract of roll
107
content* of
107
transmitted to auditor
.107
territorial board of equalization
108
who constitute, meet i up, duties
108
rates of territorial and county taxes
108
of county school tax
184
auditor reports rate of territorial tax to clerks. 108
commissioners levy county tax, when
108
when levy territorial tax. rate
100
county clerk makes tax list, contents
109
keeps same, delivers duplicate to treasurer 10!)
form, etc., of tax list and duplicate
110
commissioner's warrant attached
110
tax not Illegal for informality
110
treasurer's duty in collection of taxes
110
various taxes. In what funds payable
110
treasurer makes duplicate lux receipts..
111
form of same
Ill
county clerk to examine, etc
Ill
how numbered
Ill
taxes paid, how noted on list
112
treasurer's cash bonk, how kept
112
receipts for funds other than taxes
112
form of treasurer's cash book
112
clerk keeps duplicate of same
113
errors, etc.. in tax list and roll
113
no demand of taxes necessary
113
when collected by distress, etc
113
when delinquent, interest
113
penalty
113
lien of taxes denned
113
collection by distress, etc
113
resisting treasurer in
114
tax received after time for
114
treasurer sells real estate for town, etc., tax — 114
notice of sale of real estate for tax
114
expense of advertising to be added
114
sale public, time and place of
115
may by adjourned
115
what property to be offered
115
no taxable property exempt
115
regulations as to sale
115
proceeding if bidder fail to pay
115
treasurer's returns of sale
115
form of
116
purchaser entitled to certificate of sale
116
rights acquired by purchaser
116
form of certificate
116
treasurer's fee for deed, etc
117
when may sell at private sale
117
certificate of sale
117
redemption, when and by whom
117
of undivided interest
117
treasurer's duty in such case
117
treasurer's deed, when made
118
title vested by
118
how executed
118
of what conclusive evidence
118
of what prima facie
118
form of
118
limitation of action, to avoid
118
taxes, costs, etc., first to be paid
118
sale not invalid for irregularity
119
certificate canceled on delivering deed
119
proceeding if certificate lost
119
wrongful sales, county saves purchaser
119
treasurer's liability for
119
judgment in actions to avoid taxes, etc
110
peddler's license, territorial
119
how obtained
119
peddling without, penalty
119
fines go to school fund
120
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refusing to exhibit license
120
county treasurer, how and when pays territo
rial funds
120
penalty for failure
120
treasurer's warrant book, form
120
issuing, etc., false tax receipt
121
fraudulent duplicate
121
dereliction by olheer of. forfeits pav
121
treasurer's duplicate receipts for all moneys... 122
interest paid on warrants, how noted, etc
122
warrants redeemed, how marked
122
when warrant exceeds tax
122
part payment of tax regulated
122
action against delinquent treasurer. .'
122
county board may remove
122
may require additional bond
122
failure to give, creates vacancy
123
treasurer not to discount warrants
123
when no credit for interest on same
123
not to loan or use funds
123
when to pay over district, etc., funds
123
annual exhibit by clerk and treasurer
123
embezzlement, etc., of public funds
124
road taxes, how may be paid
136
how to be expended
136
road poll tax, who subject to
136
tax to pu rchase poor farm, etc
151
for support of poor
152
certain fees, when paid., go to county
171, 165
obstructing collection of
761
See License, Township. Fines.
REVERSAL of Judgment, limitation on
4S7
restitution on
41*5, 519, 541, 550
not adjudeed for trivial errors, etc
503
REVIEW. See Appeal, Writ of Error.
REVISED CODES. See Codes.
REVISION of contract, when allowed
463
to be made on equitable principles
463
intention of parties to be fully considered in.. 46?
mav be followed bv specific enforcement
463
REVOCATION of power, when allowed
245. 246
m u st be recorded
310
grantor reserving power of, when deemed
owner
248
of gift in view of death, allowed
304
of other gifts not allowed
304
when grant by person having power of, ope
rates as
310
of conjoint will
312
of will, how made
313
void, if not freely made
311
how proved
313
by obliteration, when complete
314
in duplicate
314
by subsequent will
314
does not revive prior will
314
by marriage, etc
314
contract for sale, not
314
charge or incumbrance not
814
transfer, when not
314
when is
315
revokes codicils
315
of proposal of contract, may be made when
and now
338
of trust, may be made when and how
387
of continuing guaranty, may be made when.. -423
See RescissionRIGHT, civil, division of
207
may be waived, etc
207
aris'ing out of obligation, transferable
328
not to be injuriously used
472
of entry, limitation of action after
483
RIGHT OF* WAY. See Way.
RIOT defined
757
punishment of
757
refusing aid in quelling
811. 758
remaining present at
758
suppression of
810, sll
involuntary deposit in case of
353
ROAD CORPORATION
278,280
See Corporation.
ROAD SUPERVISORS, commissioners appoint... 135
fill vacancies in office of
135
duty of
135
to order out persons subject to road labor
136
certificate of, received for road tax
136
to remove obstructions in highways
136
report to commissioners
136
compensation of
137, 136
refusal to serve by, penalty
137
See Officer*.
ROADS. See Highways.
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ROBBERY defined
731
two degrees
731
in first degree, punishment of
7S1
in second degree, punishment of
731
by two or more, punishment of
731
local jurisdiction of. .
815
ROUT defined
758
{mnishment of
758
icing present at
758
SABBATH-BREAKING, definition of
699
what time is included
TOO
persons observing other day thun Sunday
700
what traffic prohibited
'.
700
1mnishment of
700
jOR may make nuncupative will, when
312
SALE defined
348
subject of. what must be
348
agreement for, defined
348
to sell
348
to buy
:
348
to sell and buy
348
what may be subject of
348
of real property, effect of
348
contract of, when must be in writing
348, 349
of real property, form of
349
rights and obligations of seller under, defined. 349
as to payment of price
349
as to delivery
349,350
See Delivery.
as to warranty
350,351
See Warranty.
rights and obligations of buyer under, defined 351
as to payment of price
351
as to inspection of goods
351
effect of breach of warranty upon
351
by auction, defined
352
when complete
352
when bid at, may be withdrawn
352
written conditions of, not to be modified.. . 352
when absolute
352
by-bidding at. a fraud
352
auctioneer's memorandum of, binding
&52
title passes by, when
804
buyer's title by, better than seller's, .when
304
of thing found, for expenses, bow made
357
ot property, under lien, effect of
429
under mortgage foreclosure
483
of pledge
436
not rescinded by stoppage in transit
440
damages for breach oi contract of
457
specific enforcement of
462, 463
under execution
536
of real party in partition
574
under mortgage foreclosure
582, 579
of property of decedents
633, 642
ior taxes, see Revenue.
by guardians
665, (67
01 intoxicating liquor, sec Intoxicating Liquor.
SALVAGE, who entitled to
372
priority of lieu for
373, 438
SATISFACTION', what operates as
333
of debt by part payment, when
333
of mortgage
431, 4;«
of part of claim admitted to be due
517
of judgment
530
SCHOOL DISTRICT, formation of
176
from parts of more than one county
176
when deemed organized
'
179
style and corporate powers of
179
meetings annual
ISO
special
\ ]so
in new district
177
powers of voters at
178, 180
qualification of voter at
179
challenging vote at
179
officers of, enumerated
179
refusing to serve
179, 186
compensation of
186
for what term chosen
179
director, duties of
"'
." ,.| 180
clerk, duties of
."..[............,..]. 181
pro tern appointed, when
'...'.'. 181
to give notice of meetings
181, 180
to draw orders 011 treasurer
181
to notify county clerk of district levy
181
report to county superintendent bv
181
punishment for false
".
185
refusing to deliver books to successor
186
teacher's report to
185
assessor to report valuation to
187
treasurer, bond of
182
office of, deemed vacant, when
182
school moneys to be paid over to
176, 182
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paid out by, on orders
183
refusing to pay over to successor
183
responsible for money lost by neglect
183
annual report of
183
refusing to deliver books, etc., to successor 186
board, powers and duties of
183
has care of school house, library, etc
183
may admit scholars from other districts. .. 183
may remove scholars forbad conduct
183
may send scholars to other districts
183
to equip school house
184
hiring teachers by
184
may refund district tax, when
185
vacancy in, how filled
184
property of, exempt from taxation
96
revenue for support of schools in
184, 185
donations to
v 186
actions by and against
186
judgments against
186
See Public Schools, Superintendent of Public
Instruction,
County Superintendent of
Schoola.
SCIRE FACIAS, action in place of
568
SEAL of the territory
7
of commissioners of deeds..'
22
of notaries public
24
of county
34
corporation may have
256
not necessary to grant of real estate
301
corporate or official, how may be affixed. . .341, 475
instruments under, same as others
'Ml
SEAMAN defined
370
how engaged
371
when may be discharged
371
not bound to sail In unseaworthy vessel
871
can not forfeit wages or lien by "agreement. ... 371
restrictions upon contracts with
371
wages of, when begin
371
depend on freightage, when
371
when not
S71
where voyage broken up
371
when wrongfully discharged, etc
371
when prevented' from rendering service... 371
when personal representatives entitled to. 372
when forfeited
372
must be provided for in sickness
371
may not ship goods on own account. . . .>
872
liability of, for injuries to ship
372
lien of
439
SEARCH-WARRANT, using undue severity. ..878, 717
maliciously procuring
v.
878, 723
general provisions
875, 878
SEAT OF GOVERNMENT of territory
1
SECOND OFFENSES
798
SECRETARY OF TERRITORY, records of legisla
ture deposited with
3
to procure printing of statutes
4
to correct, arrange and distribute
900, 4
to supply lost volumes to counties
6
to sell statutes for benefit of territory
6
to place volumes in territorial library
6
has care and custody of library
15
to prepare election blanks, etc
96
to endorse election returns on receipt
96
is territorial canvasser
93
to send messenger for returns, when
93
officials bonds filed with
8
to record articles of incorporation
255
SECURITY on order for arrest
504
on injunction
510
for restitution on reversal of judgment
519
by guardian
489
for costs
548
See Undertaking.
on action in name of territory
569
to keep the peace
809, S08
indorser having, not entitled to notice of dis
honor
446
by assignee, for benefit of creditors
4G8, 469
held by creditor, surety to have benefit of
425
held by surety, creditor to have benefit of
426
by way of lien, see Lien, Mortgage, Pledge, etc.
SEDUCTION, right of protection from
211
damages for
459
costs in action for, limited
546
for purpose of prostitution
:
736
place of trial
814
evidence necessary
848
under promise of marriage
7S7
marriage a defense
737
evidence necessary
848
SELF-DEFENSE, right of . .
807. 733, 734, 211

,
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SEPARATE estate of married woman
532, 528, 220
defenses
498
trial
848, 520
judgment
528
SERVANT, abduction, etc., of. forbidden
211
injury to, forbidden
211
relations of master and
226
not to be restricted as to carrying on business. 228
defined
368
term of hiring of
-{68
time of, how far belongs to muster
368
must deliver property without demand
368
' may be discharged, when
368
SERVICE, with employment
364
See Employment, Servant.
without employment
372
personal, for over two years, required when... 365
contract for, not specifically enforced
462
of papers generally
565
summons, how made
:
494
by whom
494
by publication, in what cases
571, 494
how made
495
when complete
496
out of territory
495
appearance equivalent to
497
proof of
496
complaint
493
amended complaint
497
demurrer
497
answer
497
notice of appeal
550
order of arrest
504
subpoena
868, 557
writ of certiorari
592
mandamus
594
process of probate court
606
citation
657
justice's court summons
675
warrant of arrest, criminal
817, 090
bench warrant
859, 829, 835
criminal summons against corporation — 871
writ of habeas corpus
892
SERVITUDES, when called easements
238
when may be held apart from land
238
by whom'grantnble
239
may be held
239
extent oi. how determined
239
do not bar suit for land by owner
239
how extinguished
".
- . 239
See Easement.
SHAM answers and defenses, stricken out
498
SHERIFF of subdivision
567, 19
may administer oaths
31
duty of. as to sale of county seat lots
33
when elected
."
34
general duties of
43
office of, at coiintv seat
43
election duties. ..."
95. 88, 43
when coroner acts as
43
to make list of militia
..138,137
fees of
165
may be required in advance
172
when liable as bail, etc
508, 507
duties of. on arrest in civil case
503, 507
in claim and delivery
508, 509
in attachment
"
511, 515
as to execution
533, 543
in service of papers generally
567
cannot hid at execution sale
537
deed of
541
may require printer's fees in advance
540
amercement of, for neglects, etc
542
may command assistance, when
810
duties in preserving the peace
810, 811
powers and duties in making arrests
si;», 820
in executing sentence of imprisonment
861
in conveying convicts to prison
891, S61
in executing judgment of death
861, 863
in relation to county jail
S81, 890
in drawing and summoning jurors
'J9, 30
settlement bv, with countv hoard
39
See Officer*. '
SHIP defined
170, 251
appurtenances .
. 251
.
'251
foreign, defined
domestic, defined
. '251
rights of purl owners
... 251
who responsible fur supplies *>f
. 251
registry, enrollment, and license
251
navigation of. rules for
... 251
collisions between ship and..
. 252
transfer of, must be in writing
.303
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how recorded
306
charter party of, defined
364
master of, see Shipmaster.
seaman on, see Seaman.
manager of, see Ship's Manager.
stowage on deck of, not allowed
875
See Average, BUI of Lading, Carrier, Insurance.
sacrifice may be made for safety of
377
must be borne ratably
377
how valued on general average
377
master may hypothecate, when
437, 393
may sell, when
393
may ransom, when
394
part owners of, not partners
S95
mortgage of, how recorded
435
hypothecation of, by mortgage, see Mortgage.
by bottomry, see Bottomry.
owner of, must pay owner of cargo, amount
paid under vespondentia
438
liens on
439
See Vessel.
SHIPMASTER, how appointed
370
must be on board, wlien
370
must take a pilot, when
370
power of, over seamen
370
over passengers
370
to impress private stores
370
must not abandon ship without advice
370
duties of, on abandoning ship
370
must not trade on his own account, when
370
care and diligence required of
S79
general agent for ship owner
333
for owners of cargo
393
authority of, to borrow on credit of ship owner 393
on behalf of owner of cargo
SB
to transact business of ship
393
to sell ship
993
to sell cargo
394
toransomship
flW
ceases, when
3M
to hypothecate ship
393, 4S7
freightage
393, 4S7
cargo
393, 4*
See Bottomry, Respondentiaftersonally liable, when
394
lability of, for persons employed on ship
394
for "acts of pilot
394
lien of
.,T. 439
SHIP'S MANAGER denned
-i... 372
duties of
372
compensation of
372
authorityof, as agent
394
See Agent, Employe.
SIGNAL light, masking or removing
792
•SISTER, right of protection from seduction of — 211
takes by succession, when
322
right oi, to letters of administration
615, 617
SLANDER, definition of
210
See Privileged Publico* torcs.
pleading in action for
500
costs in action for, limited
646
limitation of action for
485
SLUNG SHOT, making, keeping, carrying, etc. .. 755
SOCIETIES, incorporation of
„
293
SODOMY. See Crime Against Nature.
SOLDIER mav make nuncupative will, when
312
SPECIAL PROCEEDING defined
478
court always open for hearing of
481
parties to, how designated
591
judgment in, defined
591
motion in, defined
591
order in. defined
591
Sec Certiorari. Mandamus, Prohibition-, Con
fession of Judgment, Submitnion of Controivtui/. etc.
provisions applicable to
595
new trials and appeals in
595
SPECIFIC PERFORMANCE of obligations, may
be compelled when
462
not enforced unless mutual
462
presumption in favor of, as to real property. . . 462
ugainst as to personal property
462
may be enforced in favor of party not bound.
When
462
may be enforced notwithstanding penalty in
contract
462
of what obligations, not enforced
462
when not enforced against a party
462
in favor of a party
__, 46S
of agreement to buy, when title doubtful. ..„. 463
against one claiming under party, bound
463
of trust power may be compelled
249
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may be enforced after revision
judgment for, how enforced
when ordered by probate court —
SQUATTING on lands
STATUTES, secretary to procure printing of
correct errors in
■- —
to distribute
4,
requisition for, by county clerks
officers to deliver to successors
failure, punished
lost volumes, how supplied
secretary to sell
volumes, for territorial library
appropriation to publish
foreign, how proved
private, how pleaded
832,
action upon, limitation of
4*6,
constitutionality of. decision involving
obligation entered into, under authority of —
act by authority of, not a nuisance
no injunction to stay execution of
STAY of execution, on appeal
551,
from probate court
661,
from justice's court
687,
of proceedings, effect on limitation
order for, how made
in certiorari
of trial, reapplication for, without leave
STEAMBOAT, liability of persons in charge of 748,
explosions, etc
See Snip.
STEAM ENGINE, explosion, etc., of
718,
STOLEN GOODS, receiving
local jurisdiction of
disposal of, by officers
STOPPAGE IN TRANSIT, who mavexereise right
of
when may be exercised
how effected
does not rescind sale
STORAGE. Sec Dtposit.
STRIKES. See Intimidating.
SUBDIVISION of judicial districts
18,
SUBMISSION of controversy without action
SUBORNATION OK PER.1URY defined
punishment of
indictment for
SUBPOENA, who may issue
867, 692,
service of.
requisites of
disobedience of
. . .868,
defined
forms of
service of
SUBSTITUTION of party on transferor interest..
bv interpleader
,. .
SUCCESSION defined
both real and personal property pass by
to whom property passes by
distribution of property subject to
Illegitimate child to take by, when
mother of illegitimate child to take by
by children of divorced parents
215, 217,
computation of degrees of kindred
relatives of half blood, when take by
exclusion from, by advancement
323,
by representation'
aliens may take by
alienage of relatives does not preclude from..
territory takes by, when
subject to charges
liability of heirs for debts of decedent
to partnership properly
posthumous child may lake bv
of trustees
change of interest by, does not avoid insurance
See Dower* Covrtcny.
SUICIDE defined
no forfeiture for
attempting, definedi
punishment of
aiding, defined
punishment of
incapacity of suicide no defense
proof required
attempt at, defi ned
punishment of
SUMMARY proceedings
595,
punishment of contempt
conviction for profane swearing
arrest for disturbance at election
committal for perjury

463
631
644
759
4
4
.r>
5
5
6
6
6
6
195
562
500
485
480
209
470
465
552
660
688
487
565
.192
720
727
748
727
77:1
81ft
872
440
440
440
440
20
596
715
715
882
557
557
557
557
867
868
808
4!>0
491
321
321
321
321
322
323
823
323
323
324
324
324
324
324
324
324
39!)
324
387
40ti
721
724
724
725
721
725
724
725
724
725
598
685
599
704
715
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SUMMONS, action commenced by service of
492
requisites of
492
for money
493
for relief
493
when complaint not served
493
in case of no personal claim
493
service of
571, 494
Sec Service.
proof of
T.. 496
against joint debtor, not served
553
in partition
. 571
in bastardy proceedings
599
tiling of. ..*
566
in justice's court
675
action commenced by issuing
670
against corporal ion on presentment
871
SUPERINTENDENT OK COUNTY ASYLUM. See
Poor.
SUPERINTENDENT OF PUBLIC INSTRUCTION,
appointment and term of
173
vacancy in office of, how tilled
173
qualification by
172
general powers and duties of
174
may appoint a deputy
174
shall hold annual institute
17.".
compensation of
174
See Public Education.
SUPERVISORS, See Townships, Road Supervis
ors.
SUPPLEMENTARY PROCEEDINGS
54:)
receiver in
545, 516
SUPREME COURT, terms of. and where held, 480, 15
assignment of Justices of
16
justices of, may hold court in any district
16
when required to, in other districts
16
jurisdiction of....
479
original
479
appellate
479
power of, on appeal
550, 480
may make rules of practice
480
two judges of. must concur in judgment
480
adjournment of
481
calendar of
480
settlement of exceptions by
526
appeals to.
550
writ of error to
863, 866, 807, 553
judge or clerk of, may issue subpiena
. 557
may administer oaths
". .. 31
may take acknowledgments, etc
306
deposition
559
judges of, arc magistrates
816
may issue writ of habeas corpus
897, 892
SURETY defined
424
apparent principal mav show that he is
424
liability of
4»4
cannot exceed terms of contract
424
not altered by judgment
425
discharged by offer to perform principal
obligation
425
interpretation of contract of
425
how exonerated
425
rights of
425
same as guarantors
425
to compel creditor to sue
425
principal to perform
425
to repay him
;
425
co-sureties to contribute
?.»... 425
to enforce creditor's remedies against prin
cipal
425
to benefit of securities held by creditor or
eo-su rcty
425
to have principal's property taken first. 541, 425
rights of creditor against
426
to benefit of securities held by
426
release of principal releases
.*
834, 423
indemnitor, how far entitled to rights of
421
Endorser for accommodation has rights of
443
for costs, liability of
549
Sec Guaranty* Letter of i redit.
judgment and execution against
541
to undertakings, exception to.688. 552, 505, 508, 515
justification of
688, 552, 5Q8, 506, 515
to executor's or administrator's bond
618
release of
619
to guardian's bond, limitation of action against 671
SURPRISE, contract made by, not specifically en
forced
463
See Mistalie.
cause for new trial
527
SURVEYOR, see County Surveyor.
SURVEYS, rules for
47. 48
TAX. See Revenue.
TAX SALES. See Revenue.
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TELEGRAPH, malicious injury to
788
disclosing dispatch
792
suppressing dispatch
798
TENANT at will, how required to quit
237
may repair at expense of landlord, when
363
continued possession of, renews lease, when . . . 362
must notify landlord of adverse proceeding ... 363
of part of room, entitled to the whole
363
released from rent by letting of rooms in parts. 363
holding over, damages against
459
possession of, deemed landlord's
484
may be joined with landlord ae defendant
489
not affected by judgment in partition, when
573
waste by
586
attornment by, to stranger void
363
See Hiri7ig, Lease.
TENDER. See Offer of Performance.
TERRITORIAL AUDITOR. See AUiUtor.
TERRITORIAL BOARD OF EQUALIZATION.,. 108
TERRITORIAL LIBRARY. See Library.
TERRITORIAL PRISON
890, 892
escapes from
712, 713
communication with convict in
723
TERRITORIAL SEAL
7
TERRITORIAL TAXES. See Revenue.
TERRITORIAL TREASURER appointment and
term of office
18
charge and payment of public funds
13
account with territory
13
with each county
13
how receive and redeem warrants
18
indorse warrants not paid interest on
14
return redeemed warrants to auditor
14
biennial report to governor
m
14
inspection of his accounts, etc
14
moat not discount warrants
14
to assess and collect certain taxes
14
responsibilities for delinquencies
14
one of board of equalization
.'
108
salary, etc
164
See Revenue-, Officers.
TERRITORY, what property owned by
230
what newly formed land belongs to
297
grant by, of land adversely held, valid
311
property of intestate passes to. when. ... .322, 324
subject to what charge**, etc
324
when will not sue for real property
483
limitation of actions by .
486
cost* against
548
actions in name of
568
tOTecover property forfeited to
570
jurisdiction of. over crimes.
696
criminal actions prosecuted In name of
806
removal of, on behalf of
840
TESTAMENT. See Will.
TESTIMONY of witnesses, modes of taking
559
perpetuation of
564
See Wit7iess. Evidence.
THING IN ACTION defined
250
transfer of, etc
250
suit by assignee of, subject to set off
488
liable to execution, etc
512, 538
buying for purpose of sning
719
TICKET, to passenger, effect of
379
See Passage Tickets.
TIMBER, damages for Injuries to
459
exemption from taxation by planting
97
along highways
132
malicious injuries to
790, 791
See Logs and Lumber.
TIME, not of essence unless so expressed . .. .331, 343
lapse of, when proposal revoked by
338
void act not confirmed by
472
fractions of day disregarded In computing
475
how computed
477
of commencing civil actions
482
criminal actions
P16
for service of complaint
493
to answer or demur
497
to reply
498
to amend
502
to give notice of trial
520
to take appeal
659, 550
to sne out writ of error
864
to notice motion
666
double, where service is by uinil
566
enlargement of
565, 502
for service of citation
657
TITLE to property, how acquired
296
what ve*ts under transfer
301
to personal property passes by sale, when
304
when buyer'* better than seller's
304
when pusseu'utider specitic devise or legacy
320
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to personal property, warranty of. when implied 390
does not pass by loan for nse
358
passes by loan for exchange
859
cannot pass by lien
428
seller demanding specific performance must
give clear
463
of cause in complaint
497
under execution sale, what vests
541, 538
how affected by reversal
495,541
of action on appeal
864. 54W
of affidavit
872,567
evidence or answer of, in justice's court
674
buying or selling pretended
719
of action in indictment
831
TITLE DEEDS, by whom owned
295
production of, may be compelled
605
TOLL HOUSE, malicious injury to
788
TOWN AND CITY PLATS
84, 87
TOWN, dee Incorporation of, etc.
TOWNSHIP, civil
51
organization, how adopted
51
what laws do not apply to county having
58
division of county into
51
how named
51, 52
present, remain
5ft
corporate powers of
52
acts and proceedings by and against
52
conveyance for benefit of
52
powers of electors of
53
meetings
53, 54
election of officers of
54, 55
qua! iflcation by officers of
55
board of supervisors of, powers
56, 57
police power of
56, 57
exempt from county road or bridge tax
57
auditing board of
57, 58
board of health
58, 59
clerk, duties of
59, 60
treasurer
60, 61
officers, compensation of
61
acting before qualifying
99
pound master, duties and fees of
62
actions by and against
62
guide posts in
65
pounds, in whose care
64
charges, enumerated
64
taxes, how levied
64
officers to deliver books, etc., to successors.. 64, 65
each, an election precinct
65
debts of, limited
65
cities not included
65
forms for
65, TO
TOWN SITES
88, 84
TRADE, contract in restraint of, how far allowed. . 344
TRADEMARKS, definition of
750
subjects of ownership
239
what may be appropriated as.
implied warranty of
•
361
of. .
counterfeiting
749
keeping dies, etc., to counterfeit
749
fraudulently using genuine
749
colorable imitations of
749
afnxing. defined
750
refilling or keeping stamped bottles
750
search for stamped bottles . .
750
TRANSFER defined
299
subject to law of contracts
299
what may be subject of
300, 2V»
mode or
300
when must be in writing
809
effect of
801
to vest title in transferee
391
upon incidents of thing transferred
430, 801
in favor of stranger
801
of real property
301
Bee Grant.
effect of
303
upon tenant's rights
303
when passes title to highway
303
of personal property
303
when must be in writing
808
bv sale, etc
304
when title passes under
304
to purchaser in good faith
804
by gift, defined..
304
See Gift.
recording
306
8ee Recording.
unlawful and fraudulent
310
intended to defraud purchasers, etc., void-, 310
when not void
319
exception In favor of purchaser under
311
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of land adversely possessed
811
intended to defraud creditors, etc., void
466
certain transfers declared
466
when creditor can avoid
466
question of fraud as to. one of fact
466
when revocation of, implied
310
of obligations
828
of burden of
828
of right arising out of
328
with land
828
See Covenant.
of non-negotiable paper, effect of
828
loan for use does not operate as
858
for exchange operates as
359
of interest insured, effect of, upon insurance.. . 406
does not transfer policy
409
agreement not to make, after loss, void
409
lien cannot operate as
428
by way of security, is mortgage or pledge
430
of possession not necessary to mortgage — 430, -Hid
necessary to pledge
435
of interest of party to action
,
490
of papers on change of venue
690, 674, 492
TRANSIT, stoppage in
440
TRAVELING on Sunday
700
TREASON, petit abolished
725
TREASURER. See County Treasurer, Territorial
Treasurer, Township, School District.
TRIAL, In Civil Action, defined
519
place of
491
modes of
519
order of
519. 520
notice of
520
by whom may be moved
520
separate, when allowed
520
of questions of fact not in issue
482
by jury, in what cases
519
conduct of
521
order of
521
charge of court upon
522, 521
view by jury on
522
separation of jury during
522
Sec Trial Jury, Verdict.
waiver of
524
by the court, when
519, 524
of fact, decision on
524, 525
of findings on
525
waiver of
525
by referees
525, 526
See Referees, Referencein mandamus
593
in proceeding to remove officer
812
of indictment
847
mode of
840
defendant must be present at, when — 857, 840
postponement of
842
order of
847
court decides law on
847
jury decides facts
847
may determine law, when
847
argument of counsel on
847
separate, when allowed
848
may be suspended, when
849
conrt may advise acquittal, when
848, 850
order view by Jury, when
850
juror examined as witness on, when
850
separation of jury during
...850
custody and conduct of jury during
850
duty of court at adjournment
850
juror sick before conclusion of
851
charge of court upon
851
disposition of defendant during
851
must be speedy and public
806
against accessory before fact
883
See Evidence, Trial Jury, Indictment.
in probate court
657
injustice's court
681, 691
See Justice's Court.
TRIAL JURY, In Civil Action, formation of
520
See Jurors.
drawing of
620
challenges to
520
oath of
521
duty of court in charging
521, 522
view by
522
separation of, before verdict
522
to form no opinion, till case submitted
522
may take what papers on retiring
522
may decide in eourt or retire
522
conduct of, in retirement
522
further instructions to, on dlsagreement... 523
member of, becoming eick before verdict. . 528
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adjournment during retirement of
523
final, discharges
528
verdict of. see Verdict.
misconduct by, cau*e for new trial
527
In Criminal Action, defined
842
formation of
841
See Jurors.
Challenges to
843
See Challenge.
decide questions of fact
847
of law and fact, when
847
must receive law from court
847
may find general verdict in all cases
847, 853
view by
850
court may advise, to acquit
850
cannot prevent verdict by
850
knowledge of Tact in issue by member of
850
separation of, during trial
850
custody and conduct of, during trial
850
to form no opinion on, till case submitted
850
member of, sick during trial
851
charge of court to
851
may decide in court, or retire
851
conduct of, after cause submitted
852, 851
what must be provided for
852
may take what papers on retiring
852
further instructions to, on disagreement
852
member of, sick after retirement
852
discharge of, before cause submitted
849. 851
after retirement, without verdict
852, 853
action retired after, when
858, 852
adjournment during retirement of
853
final discharges
853
verdict of, how given
858
See Verdict.
must find degree of crime
696, 854
misconduct of, ground for new trial
857
See Trial.
In Justice Coubt
681, 691
TRUST, voluntary, defined
382
involuntary, defined
882
parties to, defined
882
who deemed trustee
382
for what purpose may be created
382
voluntary, how created, as to trustor
883
as to trustee
383
involuntary, how created
383
obligations of trustee under
883
See Trustee.
obligation of third persons in respect to
384
for benefit of third persons, defined
385
how created
385
when conrt, etc., trustor In
385
how declared
385
trustee, under obligations of
885
powers of
.,
886
rights of
.386
succession of new
387
termination of
.386
how extinguished
386
when revocable
387
how transferable
808
powers in, see Powers.
power of sale under mortgage, is a
431
breach of. may be prevented by injunction
464
See Beneficiary, Trustee, Trusts in Real Prop
erty.
TRUSTEE defined
382
who is deemed
,
382
trust, how created as to
382
Involuntary, wrongful holder of thing
883
fraudulent, etc., gainer of thing
883
obligations of
383
must act in the best of f 1th
883
may not take advantage of beneficiary
383
use trust properly for any but trust purpos
es
383
take part in transaction in which he has
adverse interest
883
except by special permission
383
use influence to obtain advantage from ben
eficiary
383
undertake adverse trust
383
acquiring adverse interest, mnst inform ben
eficiary
384
may be removed
384
guilty of fraud, when
384
advantage obtained by, presumed to be fraudu
lent
384
mixing trust fund with his own, how liable
384
misusing trust fund, how liable
884
responsible for acts of co-trustee, when
884

y
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when person acquiring trust property becomes 384
payment to, when sufficient
384
assent of trustor and. creates trust
385
appointed by court, etc.. who is trustor of
385
must fulfill purpose of trust
385
must obey declaration of trust
385
must use ordinary care and diligence
385
must procure trustworthy successor upon dis
charge
385
must Invest trust fund, how
386
must pay interest, when
388
cannot enforce certain claims against trust
Tund
386
powers of
386
general agent for trust properly
386
authority of
386
cannot act without co-trustee
386
discretionary power of. how controlled
886
rights of
386
to compensation for expenses
388
for services
386
under involuntary trust
386
office of, how vacated
387
how discharged
387
how removable
387
appointment of new
387
survivorship of
387
trust without, how executed
387
See Trust* in Real Pi-opeiiy. Power*. Corpora
tion.
partner Is
396
insurance by, how made
408
See Trust.
of express trust, who is
488
may sue without joining beneficiary
488
joinder of claims against
501
costs against, how collected
548
TRUSTOR defined
383
trnst, how created as to
383
declaration of trust by, defined
383
muat be obeyed
r885
cannot revoke trust, when
387
TRUST IN REAL PROPERTY, limited to those
specified
343
when legal estates
343
for simple use of another, void
343
trnstee under, must release
343
by operation of law. not affected
343
how must be created
343
resulting, when presumed
343
not to prejudice purchasers, etc
343
express, for what purposes allowed
348
when deemed only a power
348
when liable to creditors
848
when no estate vests under
343
vest whole estate in trustees
344
power of author of, over land
344
estate of devisee, etc.. subject to
344
estate left in author of
344
power over, of beneficiaries
344
when void against creditors, etc
34 I
when acta in breach of, void
344
when to ceaae
344
UNDERTAKING, on order of arrest
504
of ball
506
See Bail.
for delivery of personal property
508
on injunction
510
In attachment
878,515,514.311
of receiver
517
on appeal must be served
551
must be filed
553
of no effect, when
553
for costs, etc
550
to stay execution
551. 553
disposition of
567
See Security.
on appeal from justice
687
to keep the peace
808,809
action on. in justice's court, when
673
UNDUE INFLUENCE defined
337
will procured by. may be denied probate
31 1
rontract procured by, voidable
345, 336
thing gained by. held In trust
383
UNLAWFUL ASSEMBLY, definition of
758
being present at
758
Xunlsbment of
758
GE defined
474
meaning of words fixed by. to be followed
843
of what place to govern interpretation
342
what is necessary to conform contract to, im
plied.
343

Pass.
USAGE—Co nUnutd.
incidents necessary by. Implied
343
employe must conform to usage
366
agent may delegate authority when according to 392
mining, when govern decision
585
USES AND TRUSTS. See TruaU in Real PropUSURPATION of office, action for
5»8
la a misdemeanor
706
USURY, taking, is a misdemeanor
751
See Intercut.
VACANCIES in office. See Officer*.
VARIANCE, when material
501
when deemed a failure of proof
503
VENDOR. See Sale.
VENUE. See Place of Trial.
VERDICT defined
T
475
In Civil Action, death of party after ...631, 490, 528
may be given In court or after retirement
538
if prevented, action to be retried
533
must be in writing
531
how to be given
5*)
when complete
523
Jury to he polled on receiving, when
523
sealed, court may order
Bfi
insufficient or informal, corrected
SB
general, defined
593
special, defined
533
conn mav require, when
534
must be filed, etc
534
controls general verdict
534
assessment of damage, etc., with
5S4
entry of
534
causes for vacating
537, 538
See TVeif Trial. Trial J urn.
in replevin
534
where plaintiff's right ceases pending action... 584
in case of counter-claim for improvements... . 584
In Criminal Action, must be unanimous
843
may be given in court or after retirement . . 851
if prevented, action retried, when
853
court cannot prevent jury giving
850
rendering, manner of
8S3
In absence of defendant, when
8S>
jury may be polled on .
genieral, forms of
jury may find, in all cases
847. 833
special, defined
853
Jury may find, when
853
requisites of
888, 854
form of
854
argument of
854
judgment upon
864
If insufficient, new trial ordered
8M
disposition of defendant on
855
of conviction, must find degree of crime
854
for offense included in that charged
.854
jury required to reconsider, when
854
disposition of defendant on — ,
855
informal, proceedings on
854
entry of
855
is complete, wheu
855
of acquittal, on ground of insanity
854
jury not required to reconsider
855
judgment of conviction on, when
854. 855
of acquittal, when
864,855
in justice's court
691
See TH<il Jury. New Trial.
VERIFICATION of pleadings
499. 553
VESSEL defined
800
overloading
737, 748
fraudulent destruction, etc.. of
778
offenses on board of, where tried
814
See Ship. '
VOTER. See Election.
WAIVER, of private rights, allowed
307, 473
of objections to offer of performance
383
of performance excuses it, when
383
of option, as to delivery of goods sold
390
of objections to proof of insurance lose
411
of demand, before sale of pledge
486
of notice of dishonor
446
of presentment, waives notice of dishonor
447
of notice, does not waive presentment
447
of protest, effect of
t
447
of certain provisions of code, allowed
453
of change of venue
493
of objections to complaint
498
of objections to sureties or bail
505. 508
of jnrv trial In civil action
681. 534
of findings of fact by the court
5)5
of witnesses, privilege
SB
of Hen in partition
ST1
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of notice, appearance is
609
of objections to Indictment
857, 836, 838
•f interest, by accepting principal
456
of exceptions
856
WAGON ROAD CORPORATIONS, road of, how
laldont
273
occupation of highways by
278
bridges and ferries upon
278
penalty for injuries to
788, 279
revenue from, how applied
279
tolls by, how regulated
278, 279
penalty for excessive
278
where highway is nsed
279
rates of, to be posted
279
payment of, before passing gate
279
misconduct by gatherer ofT
279
avoiding payment of
279
dividends by
279
hypothecation of road, etc., by
279
article applies to natural persons
280
See Corporations.
WARD, guardian and
224
defined
224
custody of
225
settlement between guardian and
226
8ee Guardian.
WAREHOUSEMAN. See Depositary.
WARRANT or attachment
511
for arrest of judgment debtor
544
of arrest In criminal case
690
issued by magistrate, when
816
form and requisites Of
817
by whom executed
817
how executed
818,817
bench
829
death
861
WARRANTIES, lineal and collateral, abolished. . . 308
WARRANTS, registration of
205, 206
territorial, issued by auditor
11
fractional
11
credit of territory pledged for
11
payable from treasury
13
receivable for public dues
110, 13
draw interest, when
14
redeemed, returned to auditor
14
county, draw Interest, when
40
how issued, signed and attested
34,, 35, 38
depreciated
37
receivable for county tax
110
WARRANTY denned
350
not Implied in sale, except, etc
350
implied as to title, when
350
aa to quality on sale by sample
850
on executory sale
350
by manufacturer
350
of goods inaccessible
350
of provisions
351
where buyer relies upon seller's judg
ment
.350
as to trademark
351
as to other marks on goods
351
on sale of obligation
351
of good will
351
on judicial sale
881
fgeneral, how limited
351
meal and collateral, abolished
3(13
covenant of, runs with land
328
form of
348
agent to sell has power to give
390
auctioneer has power to give
392
of indorser of negotiable paper
443
of title to real property, damages for breach of. 456
personal property, damages for breach of. . . 457
of quality of personal property
467
of agent's authority, damages for breach of
458
In insurance, see Insurance.
WASTE after execution sale
540
npon mortgage premises
583
action for
586
by executors, etc..
622, 642
WEIGHTS and measures
162,181
See False Weights.
WIDOW takes by succession, when
321
right to letters on husband's estate
615, 617
to occupy homestead
626
allotment of property to
626, 628
WIFE, contract to procure act of, not specifically
enforced
462
See Husband and Wife, Married Woman.
committing crime nnder subjection
697
killing of husband by
725
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WILLFUL DESERTION defined
216
is a cause for divorce
215
WILLFUL NEGLECT defined
216
is a cause for divorce
215
WILL, execution and revocation of
311
who may make
311
procured by fraud, etc., may be denied probate 311
revocation of, obtained by fraud, etc., may be
annulled
311
what may be disposed of by
311
In whose favor may be made
311
nuncupative, by whom may be made
312
how made
818
probate of
612
conjoint or mutual
812
olographic
312
probate of
609
may be conditional
812
how to be executed and attested
312
witness to, must state residence
312
person who subscribes for testator mast be wit
ness to
312
effect of codicil upon
312
made without territory when valid
812
probate of
610
void, If not duly executed
313
change of domicile does not affect
813
may be deposited with probate judge
313
deposited, to whom deliverable
318
by whom and when to be opened
318
lost or destroyed, may be established
612, 313
revocation of, how made
313
how proved
313
by obliteration
314
In duplicate
314
by subsequent will
314
of subsequent will, does not revive prior . . . 314
by marriage of testator and birth of issue. . 314
of testatrix
814
contract to sell property disposed of by will,
is not
814
charge upon property disposed of by will, Is
not
814 '
conveyance, etc., when not
314
when it is
315
revokes codicils
315
child born after making of, takes share
315
share of, from what taken
315
estate conveyed by
815
certain dispositions by. not to lapse
315
witness to, can take under, when
815
may take share independent of
316
subsequent incompetency of
316
interpretation of
.816
according to intention
316
to be confined to written will
816
rules of
316
several to be taken together in
316
all parts to be considered In
816
latter part controls
316
distinct clause not to be disregarded in
816
in case of doubt
317
words taken in ordinary sense in
817
to be given effect In
817
technical, how taken
317
not necessary to
817
effect of certain, in
817
of gift, what to be deemed in
817
to avoid intestacy
817
of devise, etc., of all property in
316, 317
of residue of same In
817
as referring to time of death...'
817
devise, etc., to a class
318
directions for conversion
818
when posthumous child takes under
818
mistakes and omissions In, bow corrected
318
declarations of testator cannot vary
818
when devises, etc., of, vest
318
can be divested
818
effect of death of devisee before testator
318
conditional devise, etc., in, what is
318
condition precedent in, what is
818
effect of.
318
when deemed to be performed
318
condition subsequent In, what is
818
who take In common under
819
when gifts, etc., do not reduce legacies
819
legacies of
818
See Legacies, Legatee.
title to real estate, when not affected by
320
includes codicil
321, 475
by what law governed
821
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beneficiaries of, when liable for teetator'i debta 321
effect of, on gift In view of death
304
probate of
607,613
petition, notice and proof
607
contenting
60ft, 613
after probate
818, 611
See Dtwtov* Executor.
WITNESS, fees of
171
to grant of real property, when necessary
301
proof by... .
305
how made
307
to will necessary
312
duties of
312
cannot take nnder will, when
315, 316
change of venue for convenience of
492
in r*upplenientary proceedings
544
death of, alter examination
566
examination of parties as
555
who may be
566
means of producing
555, 557
need not attend out of county
557
mav require fees in advance
557
contempt by
730, 556. 557
exemption of. from process or snit
558
oath to
55ft
modes of taking testimony of
t59
certain persons not examined as, when
563'
perpetuation of testimony of
6f'
probate court may compel attendance of
0
one sufficient to prove will, when
60»
privilege of, restricted. .. .800. 760, 746. 733, 720, 705
refusing to attend before legislature or commit
tee, or to testify
710
convict of perjury incompetent as
715
penalty for ceiving
. 716
preventing, ..*om attending
716
hribery of.
71H
securing, on holding defendant to answer
823
names of. to be indorsed on indictment
836, 830
recognized on removal of action
840
discharge of, a defendant to become
848
in criminal case, compelling attendance
867
accused to be confronted by
806
not compelled to be, against himself
806
juror to be examined as. when
850
WRECKED PROPERTY.unlawfuldeteultouof... 751
defacing marks upon
751
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WRIT defined
478
of inquiry
»
499
of injunction abolished
509
<>f execution
531
of error
807. 533
of certiorari
592
of mandamus
592
of prohibition
594
of habeas corpus
892
WRIT OF ERROR, in criminal case, sued out by
whom
863
petition to obtain
864
parties to, how designated
864
in what cases sued out by defendant
864
by territory
864
time for suing out
864
operates as a stay, when
864
return of, what to contain
864, 865
citation to defendant In
865
dismissing for irregularity
865
argument of
885
judgment on
W
jurisdiction of, ceases when
85$
in civil cases, how regulated
553
WRITING defined
890, 881. HI, 475
apprentices indenture must be in
226
trust in real property must be in
.243
power concerning real property must be in
246
private communications in. belong to whom. .. 290
transfer may be made without, when
300
In called grant
300
of real property, must be in
301
of ship, mnst be in
303
of trust, must be in
303
what contracts must be In
340, 348, 349
contract not in, through fraud, when enforced.. 340
supersedes oral negotiations
341
contract in. takes effect, when
34l
intention of parties to, how ascertained — 341
Instrument in. evidence of consideration
340
how pleaded
500
admission and inspection of
555
promise of executor, etc., must be in
645
mutilation of
792
YANKTON, seat of government
1
excepted from general school law
190
ZIEBACH COUNTY
192

